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PREFACE. 

I 

TT may not be Improper to acqoaint the pubitek 
^ with my rc.tfona for dropping th^ plan I fee 
out with, in my firft Tchime, of ranging the cafes 
under their particular heads of equiry, in an alpha* 
bctical (cries: in the firfl place, ihs henefic re- 
fulting from it, is by no means cquiralcat to the 
immeufe labour and trouble it requires to reduce 
them CO fuch an order; and in the next 1 have been 
informed, that fome of the moft eminent pra<5lilera 
in the law have expreded their difapprobation of 
it, and concur with me, io thinking it did by nu 
means anfwcr my intention, conndering the 
length of time it neceflarily cook up to methodize 
them io this manner. 

It cannot be fuppofed that gentlemen who arc 
inbufinefs can find leifure to read a work regularly 
through, as a digeft or fyllem of equity, and there* 
fore, inftead of purfuing this fcheme, I have taken 
care to make a very large and copious tableof prin* 
cipal matters, which I flatter mylelf wilteflFedlually 
fupply the place of it; and that each cafe will be fo 
fully and cicely abf^adled in this table, together 
with the points that may arile in it, that it may 
fafely be cited from thence, if the perfon who has 
immediate occaGon for it, Ihould not have time 
to read it at large in the b^y qf the work. 

The cafes in my fecond and third volumes fol¬ 
lowing in a fucceflion of time, according to the 
ref^^ve years in which' they were heard, have 
enabled me to fend them much foooer to the prels, 
and to aniwer the demand of the public for the 
VoL. II. A 2 remainder 







remainder of thefe reftons; for, as my bookfellers 
have informed me, great numbers of the profef- 
fion have declared they will not purchafe the firft 
volume, tUl they fee the whole work is complete,, 
which withNhe other rcafuns afligned, I appr%> 
hend will fuf&iencly juftify me in laying my ori¬ 
ginal plan intirely afide. 

To prevent miflakes, with regard to die (late of 
a cafe, or the decree, I have been at the trouble 
and expence of comparing my notes with the re- 
gifler, and have, in thofe inllanccs where 1 thought 
it was necelfiti-y, taken the Hate of the cafe from 
thence, and in feme of the moll material, have 
given the fubHaocc of the decree, which 1 imagine 
mull naturally rcHcdl light upon the cafes them- 
(elves; but it has not always been in my power 
to do this, (or where the court have been of opi¬ 
nion to difmifs the plaintiff’s bill, the regiAcr has 
only made a nunutc of the difinilTion, and the 
cal's at large has not been entered in the report 
ofUce, the parties in the fult nut chufing to be at 
' the cxpence of it. 

In anlwcrto the objedlion that may be made to 
my fetting foithfumetiniesthedeclaratioiis of Lord 
Hardwicte^ and bis decrees ib much at large, I 
hope it is (ufilcient to iky, that if it is an.error, 
it is more exculable than to add at the end of the 
eale, which frei^uently occurs in other books of 
reports, and Jn fbe ccurt decreet! accordingly^ or words 
of the like iuiporc ; for it is very obvious that fuch 
a loolc and general cxprefDoa mull (hut out a very 
confidcrablc light, ivhich would naturally have 
elucidated the cafe itfelf, if fuch parts of the de¬ 
crees had been taken from the regiflcr, as do ef^ 
icntially relate to the points made in thecauft. 

I am aware too, another objedlion may be made 
to calcs of praAke occurring fo frequently in the 

courfe 
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coiirfe of thU work; but I hope the eminent prac¬ 
titioners of the law will pisale to remember, what 
difficulties they had to encounter at th^ir firfl fee- 
tisg out in the profefllon, and pardon ^e for infert* 
ing tbele cafes, which are publinied merely for the 
edification and inilruAion of (Indents and young 
counfel, who, for want of a guide to condu<fl them 
in their long and tedious Journey through Wcfl'^ 
vunjler-ball^ often wander out of the way, and are 
fome time, at leaif, loll and bewildered in the laby* 
rinths of the law, before they are able to get into 
the right road. 

Where a cafe is very long; from the number of 
particulars it confifts of, 1 have thought it more 
advifeable to give the abfiradt of it in the Table of 
Principal Matters, rather than run out the mar> 
ginal notes to an immoderate length, cfpecially as 
they mud neceHarlly be in a fmallercharader than 
the body of the work, and llrain the eyes more in 
reading them. 

I think it incumbent on me to take notice, why 
I have not troubled the judges with an application 
for their imprimatur: they could not, from their 
fituatioa, be fuppofed to examine the manufeript 
with any accuracy before it was printed; and there¬ 
fore to.folicit them to give the (kndlion of their 
names to a performance with which they were en¬ 
tirely unacquainted, in my opinion, would have 
been paying their lordlhips a very ill compliment; 
ai>d however flattering the approbationof theGreat 
Men of the Law, who now fo eminently adorn tire 
courts of juftice, might be to the author, and what¬ 
ever weight and authority it might have given to 
this work, or honour it might have refledled upon 
it, I chofe rather, after a complete and candid ex¬ 
amination of chefe reports, they (hould either rife 
or fall in the efleem of the public, according to 
their real and intriofic merit only. 

A ; • I take 
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I take the liberty of nieationing, for the fake 
of chofe gentlemen whefe pra^icc lies chiefiy in 
the court^^ common law, that during the time 
Lord Hanwicke preluled in Chancery, fevcralV^iy 
material points of law, which, incidentally arofe 
in Tome of thefe cafes, were determined by I'.im 
with the utmoft prccihon, and in a very malterly 
manner. 

A very ingenious friend of mine having fnr- 
cilhcd uic witli Lord Hardwicie% argument in 
Middleton and Crofts^ v/hco he delivered the (*t)i- 
nion of the court of King’s bench in thu cafe, 
1 have added it at the end of this volume by way 
of ap^icndix. 

In Sir y'tbn Strangd^ Reports, there is only a 
lliort Iketch, or ratlicr the outlines ct his Lord- 
fliip's argument; and as I have been enabled to 
give it to the public at large, flatter myielf icwill 
luflicicutly plead my excule for introducing it 
here. 

No care or pains have been wanting to make this 
work comjdctc; ana I am pcrfuailed, from the 
known candourand hrsnanity of the profellbrs of 
the law, that they w ill l.avc the gcoduels to over¬ 
look any failings or imperfecliona 


- - -:— mJ hdu ':,' 
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Erftye 1 conclude, permit me to add, that I lliall 
think luylLlt wcnliarly hapj-y, if I have, in Ibme 
laealiiiv, at kale, dons jmlite to the determina¬ 
tions of the Great whole name is prefixed to 
this work, and who, whillt i;c lived, was an or* 
namcnc of the preJenr, ami will be a moft illuflri- 
ous jMttein to all fuccceding ages. 
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CAS£S 
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AlCUCD AKD DeriRUlKED IM THl TIMS OF 


Lord Chakcrllor HARDWICKR 


Between the Seals after Hthrj Tcmii 173^* Anon** Cafe i« 

L ord HARDWICKR fald^ that a bill, tljo* «lcp‘:Mdlojj A wr<f|»eBfiag 
in Cluiicery alnipd fi* yearly ann allowed to* Lh; ftnh 
a demand, as m take a debt out of iIjc iVatutc of limUaiioni’, ivlHtim o oka 
and Sir Tofl'ph Jtkjily in a cafe hefore him at ihc Rolls« declared 
himlelf to be of the fame opiiuon (1 )• tvwat. 


(0 Cro/AM V . 1 gnu 1 vot . 282 . W / v . 

so^. V. ibid. 2144 615. Cmtrm. um. i 

a Cksn Ce. ai7t Left v. Hgjtst 


iumner f» Tlvrprt 


Cafe s* 


W HERE a bill U brought for a general account, and the Wknrtbmb 
defendant feta forth a ftated one, the plaintilT muft 
amend (r), but pays only the cofta of the day* bnuclit ikr a 

icftvnlew, tht 

There ia no rule more llriftly adhered to in this court, than, 
that when the defendant (eta fu^ha Rated account, he Hi all not 
be obliged to go on upon a general one, becauf^ very often a 
Rated account would unravel a perplexed a (Fair, which might 
otberwife remain in the dark, if left to a general one* 

(i) See gnit I vol. t* Dgwjmr* Dg^i/pn^ note li 


Sx pgrte Rtni* [ ^ ] 

Cafe 3. 

L ord I/arJwtch the power of the Court of Cban- 
eery, at to jullieea of the peace, extends only t;i the pot- 
ting them in commilBon; but after they are once in the com- 

I; It (k? futrini 

duw la *****^'ri«*-, u4 caoiM a«ud thra tm ail>bJtfvio«t, wkkb it tbr pmkea oi lU IUii|"l 
dtaobwly* 

Vci,« II« 0 millioa 





gaftrft 


C^fc 4» 

An o.der f«jr j 
c«ule U> (t ii:.i 
es*ef irkic 
imfUr not 'tis 

pM(Oir (A tbtt 

Bcit term. 

Cafe 5, 

A iffeiijapfri 
ti^r Ji« is tuliy 
fatUludt n not 
o^liyrJ lo 
thf pnifeUiMi ui 
4 puictufcr. 

Cdfe 6» 
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CASES Argiicd and Dctennincd 

$ 

AitTiuM of tlie peace, tl.ift coiiit has no right to puniAi them for 
m.» 1 -bdiaviouri the only rcJrefs is to move the Court of 
Rlng^ Ucudk fur an informal ion, and aftcrwunls die complain* 
ants may apply to this court, to tunt them out uf the com* 
million i iuid hit i.ardlblp dicrcforc difniillcil (lie petition. 


Antttynvts^ Ea/tcr *rcnn, 173 7 • 

L ord Haidwkhc faUI, where there has \Ken an order tbxt 
a caufc Ihould lUiid o\*cr i:ii!.Giutc)y *, it tUici not imply 
that the caufc 19 put ofi* only to die next tcinu 


Vu'.y V. Barhr* 

T HIS Court win not allow a purchnfer to oblige a snort* 
gjgcc in poilcihon to tpiil die ellutc to die purcluler^ 
unljfs he will firll pay lum principal, intcrcit anil collfti 


CW Vi ifurfjnt 

O N the x 6 i\\ of S^pfewtiTt lyiy, yoi» Jlfur/yn made hi« 
will, in which he fays, ** 1 give all mv Sou/b^Jl'ii hoiiilHp 
in truft, that my executrix thalJ pay unto my fon 
** AAir^w, the fum of fihy pouniU p*r ttfwmu** And then 
gives a legacy of 100/. to a niece, and fcveml niher pecuniary 
Jcguctcs, all which I direct to be paid within fix months uJ'tcr 
my wife {hall have made a final end of an aftair tle|>ciiding with 
relation to a particular eftate^ and gives all the Tcliuue of his 
citate to his wife, and makes her foie executrix# 

The queftiou upon this will is# Whcdicr thefe are fpcclfii'k 
or general legacies? Mr# Attorney Gcncnil, counfel for die 
executrix, argued, that if there is a fuilicicnt fund, the lega* 
tecs are iiititled to payment, and if not fuincient, fo far as it 
goes*, for if a particular fund falls (hort, a fpecilick legatee 
mult abate in proportion widi other legatees, and not be icim* 
burfed out of the general adets# 

'rhe executrix, in her anfw'cr to a hill brought by one of the 
fpccifick legatees, allows die fund u*as fuHtcicnt to fatisfy the 
fpccifi^); legacies, but could not fet forth what was die ex a A 
amount of die Sontlh-Jcti bonds, 

It appeared In proof, tliat die legacies came to 14^5/. o^*er 
and above titc fifty pounds nnn, and the Sutd^^Jea twnds, tfi', 
atuounted to 2220/. principal# 

Loao Chakcbllok, 

As the fund proves in fuilicicnt to pay the legacies, is it nof 
(he fame cafe, as if (he tcllator had faiil, 1 give fuch u funi 
out of an eltatc I am lutitlcd to ? But if die partietdar efiacc 

fails 



in die Time of Lord Cliancdlor RAtl>vtcKK« ^ 

fa!U lliort of hi$ expe^adnns, will anj hoCj faji diejr {hall not v; 

be paid out of the i^cneral aflcta f j) t 

The pajment within (is rnontns i$ no more than a dire£lion 
for the payment of die fpecifick legacies^ and does not make 
any altciatimi at to tlic fund* 

Tibs executrix, by her aufwer, confcHi's that Oic hath Sou/t* 
fia bonila, Siutb^fia annuities, tfffftJt ludicicnt to fatisfy 

ail the legacies, which U putting the fame condruction as it 
now coatendiTil for by the plaintilfs \ and tlio* no confelFion of 
law can pollibly hurt die party, unlcfi the fatl be right, yet it 
would be abiurd, as the very fund the teftator had then in 
contemplation, was not cciual to fatisfy the legacies and annuity, 
if I was not to extend them to the other part of the perlbiul 
eflste, efpecially where there is a refiduc ttUnihii['i) by the 
executrix in her anfwer, after all debts and legacies aio 
fatis(icd« 

Prayittg gtnertf! rtUtf is fulCcient, tho* the plaintiiF Ihould 
not be more explicit in die prayer of rlic bill j and Mr. Ri^nsp 
a very emhieiit counfcl, ufed to fay, Mif/ was die be*/! 

prarcr next to die Lord’s prayer (3). 

Thf mlmjfftw i 9 jf<is by die executrix to one legatee, is an 
admtilion to ufL mimPAio!ii!/ 

But as in this cafe, g^/tfral is prayed in one part of (he ngewtA 
bill, and imriU-tt/itr r^itf in am inert it mud dand ever to be aprayfU 
amended, u|>on paying the cods of the day» in 

Mh«r, the bit! 

mutt ftanS oTfc cv be vuenieS, 


(l) See PurJSe v. tuft I vo 2 « 

4 * 4 - 


(s) Sce«>/s 1 vol.6a9» 6jo. 

(3) Set g^jt, Grimt r-fmiff 141* 


ID»r/irrand otliers, exccuton of EJtfforJ pj^Jntlfli 

doceafed, ■ » J 

IFallw »nd Fi/lifri, affignets of Etiiet DefenJants, 

/fj, a bankrupt, J 


[ 4 ] 
Cafe 7» 


T H E bill was brought in order to hnve an account of the 
trailfadlions between WSdtej and Htmkhty and to be ad« 
mitted as creditors to a propontonablc iliare of the dividends 
under the commiflUon of bankruptcy again (t Hzekirl 

On the ayih of Fth'iiaryf 1717, borrowed 5&0A of 

Hahkin on bottomree, and agr^ to pay 16/. p*r trttu which 
he fccured on bills of faic and bills of parcel of the cargo of 
a (hip beJongiug to him; and the principal was to be dis¬ 
charged, when the remittances from the Qiip and produce 
were fold \ and after the return of die (hip, ctU fuca falc was 
compleatedi only 5/* per cent, intereft was to be paid by the 
borrower. ffW/ty executed a bond in die penalty of JOOo/« 
for performance of covenants, and the lender was to chufc the 
goods on which the rifque was to be run^ there was a provlfo, 
i the wholegoads were loll, then the priucipal was 10 fink 

B 2 intirely. 



Wauksh V. 

Watkiki. 


Ci] 


CASES Argiied and Deterauned 

indrely» or, if on\j a pan of them, then to abate proponion* 
ably: other cargoes were fenc eiaclly upon tlie fame terms, and 
the iame ftipuiations. 

In I7aa, Mr« became a bankrupt; hia affigneea in« 

fifted this was a very uiireafonable agreement, and ought not to 
be carried into execution; chat the covenants were very uniifual 
ones, and the intercft very eaortntant, efpeciaiJy as Hankit* was 
to have shper ctnit on the goods after they were af^uatly come 
home, and therefore tiiey inBAed tltey have done right, in re« 
fuBng 10 admit the executors of H/mkin as creditors, as they 
have ordered a fum to be retained to fatisfy the dcmarnl, if tiiuy 
lliould be eventuaJJy iiititlcd to it» 

Mr. Br9wH for tne plaintiA, in order to iliew It was a rea- 
fonable comrafi, argued that it mvft nut be conlidercd as a 
cafe of rvemjM becaufe cliis is a cafualty, where the 

pfincipal Is rifc^ttcd aud may be loA; and that be did not re¬ 
member any inllance, where the ftatutca uf ufury liavi; been 
applied to a cafe of this n.uure. 

The voyage lo the tf'fj where tiu.t Cnp was bound, is 

a more dangerous one than any other; and hcliiics iltcrc is a 
very great hazard of the fugars being very conliitci ably tlainaged 
by the fea walhing away a great piirt of it. 

'fhough goods are loll in bottomree coulracls, yet if the bot¬ 
tom of the fhip coroe the tontraflur here ts liable to 

make them good. 

In common cafes (he bottomree intercA U paid, till the whole 
remittances and produce arc lidd, though tlK ihip be returned, 
but here, as fnoH as tlie lliip arrives hi ttic tuilmr, the bot¬ 
tomree jntereA was to ceafe, and cudy cuiunuMi iiitcn*i\ tu cum- 
mciJGC, and we bave it in proof that paid 30 prr ettU* 

on bottomree to others* 

Mr» OnvA, of the fame fide, faid, the rifiiuc here n'as dou- 
ble« for It was run upon the goo«ls thi^t were lent uuc, and like- 
wife u^ion the goods tJiat wtiv to be remitted. 

That c«>nimoii bottomree agreements run for a certriin tintC| 
as rupjMife for ei^ht ntwths^ though the Ihip return in fx tnsnlh^ 
and tliougli the principJ be paid to ilie lender, yet iLc 16 ptr 
Ail I goes on, till the fi^hi vtjntiu arc cauired* 

LOXO CHANCetiOR, 

I do not at all wonder that Wo9ittj is broke, and then turn¬ 
ing to Mr. Attorney General faid, do you infiA for theaiTigneca 
under the commilTion of bankriiptey that (his is an ufurious 
contra£b? for if you can make it doubtful, whether it is ufury 
or not f I Will dJrecl au i/Tuc to cry it at uw, 

Mr. Attorney General for die defendants, hinftcJ, every 
contingent coutra£i is not ufuriousi but its circu.milances mult 
dor it from ufury. 

One hundred and feveoty-nine pounds Hmlm ac^uaDy ro 
ceived, nnd 500/. 19/* 4^. was all the produce from 900/. 
worth of goods carri^ out. 

The conCfad feems to be tjuite of a new nattnr, fur the 
counfel of tlie other fide do not pretend to Aiew any inAanco 
of fuch an ygrtement. 

3 Tl.ey 



in At Time of Lcnl Chancellor HauwicKti 


They enJearoured to compare it to the cafe of a bottomree WAnirik 
bond) if it was really fo, 1 would not difputc the point with 
them,* bccaufe in that cafe, tlic cu/lom of merchanu has made 
it a reafonable and proper u>iitracli 

T|)eri: is no hazard at all run here by any lofs which might 
tnfue from the inl'ulvency of a fa£Vor, for if that liad been At 
cafe, the l6 prr does not ceafe, but HaHiin is Hill intitkd 
to hare it contiiiuctl till the principal is fatisiicd* 

The goods rciurnedi whether of fulEctent worth or not, were 
to fatisfy fully riie money lent at ^6 ptr ctrH. and the fa£t was, 
they fell diort in ralae \ and if had not been a bankrupt^ 

he muft have p:ud the a6 per eeuK to this day. 

Therefore the terms of tliis contra^ are upon the face of it 
unreafonablc. 

Tliere is a time too when there is no hazard run, and yet the 
lender Oiall have Ins 26 fer eewt, notwithflanding: bchdea too, 
the time is uncertain when the contract lliall end. 

Dy die common form of bottomrc's bonds, your LordOiip will 
fee what merchants iliink a reufotublc continwnc feenrity. 

If the Oiip return in a lUpularrd number of montiis, as in the 
cafe of an EjJl^lnd'ut voyage, an 3d months, and in rtic cafe ol a 
voyage, in id monihSi the contract may poHibly run 
at ad per tent* for the 36 nnmtiis, but tlicti it cannot poiTiiily be 
extended any funlicr, (nit otighr 10 be i'onSned to fu many of the 
36 months as arc run out before the (hip anives. 

Mere tlic rifque is run during the whole time the (hip is in 
port, as well as out of port: and, in tlie prefcnt cafe, the 
lender runs no rtfquc if (he goods are loft, fur there b a provib 
in tlic prefent agreemetit, that unlefs Mr. Unnkin receives notice 
on what Ihip tlicfe gotuU are put on board, fo as he may in* 
fare them, that if they are loll,' (lie bonuwer (hall not benefit 
by it« 

In this cafe here was no rifque run upon the I0& of the (hip; 
but in the common cafe, though the goods arc fiived, and Ac 
Oilp loft, die tender muft ruHer* 

Loed Chakczllor, 

Mr« Attorney General, will you ngree to allow the executors 
of Mr. Hnnki/it upon the contr^^d, intereft at a6 per etni* during 
all the time, except when the ^o«ls were upon land ? 

Mr. Attorney General, on behalf of hb clients, defired C 7 } 
time to confult them as to this propofal: Lord Httrd^^tiekt faid, 

I tell you beforehand, I wHU not carry this conrraQ one jot 
further tlian I am compelled to do by the ftrief rulef of this 
court} and, in the mean time adjourned it to the (irft day of 
caufes in the next urm. 

In Tr/ffitj term 1737, the caufe came on again, when Lord 
HarJwieie was pleaGfd to order, tliat it be referred to Mailer 
Etlwardi to take an account of what b due from Szekiei MW- 
the bankrupt, to the plaintiff^ the executors of Behvard 
fianki/t^ OH the fcveral contrA£ls} and in taking the account, 
the Mafter was direded to allow the plaintiffs 26 per eefU, for 
the fums leut ii> rcfpejk of (he rifque of the goods mentioned in 

B3 Urn 
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C i 9 E f Argued and Determined 

WAt»ka v« tJie contndUi during the vojagea outward and homeward; anl 
. ATKiiri* homeward bound Yojragea^ Uie 26 ptr cttu* ii^to be 

* computed only in propoitiun to the value of the goods remitted 

in fiich voyages; and at tlic rate of 5 per frnt* only for the retb 
of the time mentioned in the contra£l$i during wliich any allow* 
ance of iJitereft w.xs diereby agreed to be made down to tlie 
lime of the bankruptcy of Kzeliel IF^fej i and the Mafler is 
alfo to take an account of what the plaimids or Edu'ifrd Honlin 
received in money or goods to>vards die fa id principal and in* 
tcred, which is to he applied Cud to fink the inrerclt and tlicu 
the principal; and for To much as Ihall be found due to die plain* 
tills on this account they are to be admitted as creditors under 
the conimiHion of bankruptcy againU Wuite^^ and to receive a 
farisficlion for die faniUi in proportion to the relt of his cnuli* 
Con (f )• 

Afl ff^rdwhe^ faidj in the cafe of Jf^itrwr and Jrrtf* 

tJnf^ nn aifign^^u under a tummilTion of bjukruptcy cannot make 
compolilinn of a cicht due to the cllatc of the barkinpt* 
vwus rttefcotf of ihoMgh recomnirodcd by die Courts without .1 previous mccling 
checrcOjtan. of ihc creditors fur (heir ivineiirrcMce, in conl^ucilCC of an ad* 
vertilemenc in die Caz^ttr fur dut purpofc (a). 

(1) Re*. Uh. R. 1736./W. 514. (1) See 5 Ce$. 1. r. 30./ JJ. 


[ 8 ^ GeTT^f MeMat and Mary hU AVIfc, ^lymuu 
Cafe S* ^^d &tr,ih hi^ Wifci and lf^ai:cr iVarhur^ > riaintil!b« 

/d;f, and Atm his Wife* j 

LUtfrtM Pmatm MtaiU^ Rirhard Jlatper^ Executor 

of Sai/«tf4*/ yf/A*ff’s Will, Amt Ihtrdefy the Kepru- irye 1 
fciitativc of a furviving rruflcct Jdm Minorj ' ^ 
and Henry Executors of SaMuA AUen, 


T 


HE cafe arofe upon the following fettle men t made 
upon die m.uriage uf AIUn^ and H/lbtr Stn^/t/ott 
his wife. 

• pir- S4 'Yut firll limitation was to 7 W« Al/eftf for life, remainder 

t ** ^ EfitiTt his wife, for lile; ruen to die ufc of — HunUt 

uititAUp U ** for a term of years; then to the ufe of die firil and ci'cry 

f®^ die mamage in tail male, and in cafe there fliall 

be no ifluc male of the faid AJhn^ on the body of the 
cortiey^icit uf f4l<l J^ffrr Stnmp.n begotten, at the time of die deccafe of 

Efibfr $ttvcfififi, which 
(hall firfk happen, or in ventre fa merit and iii due form bom 
after ibe ilcath of tho faid J^n AUrn ; or in cafe the idue 
male between them lawfully begotten (hall all of them die 
** widiout idiic male, and that there (hall be a failure of liTue 
male of the botly of the fiiJ Jehu AUen^ on the body of the 


tlriA’nt, 

Uot Uirn I»iltc 
ptejuii^e ot’ A 

fursurcM^ * 

lo¬ 


ft) So if s reteafing party be afpe'imd Rtfmaet l Sw. Cha. lUp^ as* 
of his righr, an imadt>{unte c^fideraiim v* | f, W* 7x7* , 
will not avo d (ks deed, tuvw v. Lmd 


See Can 


«< faid 




!u tlie Time of Lord Chincellor Hardwicke. 

•• fatd KJlUt S/nfenfin beROtten. and that there fiuH be at the Mm mi 
** tiiiw of fuch failure of i^Tuc female, one or more dau^hur or 
** cluj{;lum bclwccu tlicm die faiJ JohnAJUn and f^Ufr 
**/«' begotten, /huHtr 4t tl>e time of dk faiJ JAtn A//f/t\ <Uccafe, 

“ or of llic faiJ m'hidi of tJieni flinll firfl h:ippci>, «ir 

“ born alive in tlue form after the death of the fai*l AlU.i \ 
chat then die truflee^ or die furrivor of Uicm, or the caceu- 
** tars, of fiicli furvmtr, iliall, Uy and out of tlic ninu aiul 
proHt.i fn to them as aforefuiil limited for die fcicral terms of 
” 600 and 590 years, railc and kvy, awivv and pay, as to and 
fur the portion of fuch dau$^iucr and J.nighUTs, tin. fcvenl 
** funis hereafter mentioned ^ if one daughter the funi of jc.oo/t 
** if cwo or more 4000/» equally to he dividi'd smum|dl du*m, to 
** he paid at dicir fevml refpcclh'c ages of liventynniei if thr 
lame can tie fo foon ra/cJ and paid \ hut if nor, tiun the fame 
to he paid fu lbjn as it can Iv ralicct ^ and in the mean liim', 
fur their fupporr and nialnccnaiicc, intend^ at die lulc of 
•• 5 p,r i/wu by half yearly payuient^.” 

'There was a power of a'vi^c.ttion, C'-et pr as to the lands In 
jointuiv, and which were fen led to the nfea of th.ir niurrjryii 
M'hich revocation was aftcruanU ciecuted as to die uil^ upuu 
nil the lands exevpt the jtMulurc. 

AlUn died, and left a vhlnw and four children, 3 fon, 
named Siiw.v>/ AUtn^ and three daughters. 

Upon an agre':m;;nt between die inotlicr and the fon, die joins 
siilh him ill a vi euvcry, in onler to make a title to Mr. 
a pnreliafcr of the cllare of his late f.iiiier 'J^hn AHeH. 

After tlic contract f.Umil Dies olV, aiul rcfiifes to perform the 
ariick'.s i hut SuutuA AUtn obtained a decree agaliikl MenJi for 
a performance of the articles of the 191I1 of /VAf iury, 17,{2. 

A/iwV/ did not even then think fit to iicrform the contrafi, till 
^733, when lylber AU<h dll'll, wliicli inaiic it aned.ite in 
poilcirion iudead of rcveriioii* 

It was afterwards agreed between Snww/ Alkn amt Jfrw/A', 
that he flionid liave the eftate, and it hiliig pn tCJided that iln? 
mother’d, i-AVoir Alhn*%^ b.irgain and i^ia, in order to make a 
tenant to the /ni.vpr, was never iurollcd, ami literefore void, 

AlUn futKnvii a new recovery, and then conveyed tha 
ellatc to 982/. was^e conlidcraiion of tlie mother’s 

cxeeutuig the agrerment t but lidilts, tliar the li^rg.iin and 

fale not lieing iorolleil, (lie has not jicrfoiiiKd bee part, aiul there* 
fore void. 

He alfo iufirLcd, that the plainuila hsving sirred t* pjve up 
tlielr right to the ftim of 4000A in the airieli'^ lii:twi*rii ilic mii- 
thcr and tile fon, in order lo en.ibh* A(Lfi to l.ar the n 

mainders over, 509/. wua paid to Iwc for licr own (hare as cniu 
fideratinn money, and aooAlikcwiic paid to her fur rent, uu« 
juflly received by t!>c fon. 

Jotm (the fa*her in law of J^hr. to whnui 

J:lii AIUh lud conveyed the eftate, which by liie pow^T id re* 
vocalioti he might difpofe of) made his wili, and dcrlfcd the faid 
edate to truducs iu trod to raife for his iliree grandaughicrs the 

U 4 . fii'l 



CASES Argued tnd Dctermuied 

• 

full fum of 400/. to be paid to each at (heir full age of twenty* 
one yean, and if any of them dk, their lhaic to go to live fur* 
Tiving lifter. I 

The as delta between Samuel and Eflhirr Alim tne mo- 
tlieri and the three fiftera^ were made to fecurc to IVlher else fum 
of aooA to Man Alim 100/. and to fecure likcwifc to I'llik-r 
590/. to be divided equally be(we<?ii the daughlcra; a tUiife 
at the cod of ilw artk:lc$| by way of general rek'^ife of all the 
parties. Upon Samuel Alhl^ pcrforndiig hh cmennnti, jyHxr 
waa to deliver up all deeds wbutfoever, her joijnuru cxccpicd. 

[ to ] The articles eutcred into wiili Mr. Alenill a’ere ati abfulute 
conveyance of a rcverfsoii in fee, free from .11 Incumhai^ccKi 
exet^pf the jointure of FJlher the nu>llicr of Seif/mt AtUn^ in 
confidcratimi of 74»899/. 15/. Oi/. the pnrduitc money: tijcre 
a covenant of warraiUy from ^tlkuy u;; 4 lnft uU ijicuin* 

branccs done hy htm or his atrcellMrs ; hi the fchcdiilc of :u<uj:u 
brauccs, the very firll mcmioned arc tlw two terms, one of 
600 and the other of 490 civaud hy yelff Alim in the fet* 
lk*mf nt t the fccoitd of w'hich was for raifnig 400c/. for hi$ 
daughters. 

'J*hc dcLfcc of die Court of Chancery w,js, that 3 ft'ni/l dinuld 
perform die articles and dint the conv^'yajice already executed 
ihould be delivered to and nut tlut a new tonvepnee 

ihould lie prepend. 

Mrs. Ejlher yf//i»'T7 died in 1734$ tlicn Memll^ who hung off* 
before, was very to prrfurui hi* put. 

SamrtA 4iicd in yuue 1734- 

llie bill i.H brou ;lu in ouicr to have the fum of 4000/. raifed 
by the repTcfrmalive of die lurviving trufters, and paid to rise 
daiigiitrrs and alio for the fum of 991/. they arc iutitled to un« 
dcr it articles between SamuJ and tjUer Alm» 

Mr. IVilh'n/wMj couiifel for the plariitifTs* 

1 hope ynur Loidihip «nlj be char ih.it the rfaughtm of yckn 
Aim arc intitled to die 4009/. uidcla they have done foiue fob* 
fcmmir a'‘*f to bar them. 

It has been inhilvil, that, unlcfs the daughters have releafed 
the 4000/. (here was no confiJeratlosi for the 992/. paid to 
jyihtr under ihe articles. 

He cited the cafe of Afw r. A^^'v/ivtcr i Oa, Caf^ 34. where 
paying part of ihc purchafe^moncy asrer he had cxprefsly, upon 
his own (hewing, notice of a deed of kafe and rclrafc, it was 
held, that he (ImI] 1m prefumod to have had notice ah tuith. 
Where there were other dealings between SanmA and RJlher^ 
and otlief cor.troverGes, tl>e reUoJe fliall not lie extended to any 
other tr uifa^icn befides the articles therofclvcs in fnrour of a 
piirchafcr wiih iioticr; and for tliis purpofe he cited Avty con* 
tm Smith and fUttjy 2 U>. GtJ. 124. » There the plaintiff had 

given a dilLind releafe, before th); purchafe made of aUafiloni 
** real and perfonal, nml yet tlierc was no occaGon proved, why 
** tVat relrofe fltould be made, nor any alledgcd, and there were 
** otlivr dealings between them, and therefore were prefumed roe 

It 10 



in dkc Timt of Lord Chancellor HiiDincKti 



to tchtt to thii matter, and fo (he decree pafled for the v, 

«phiAtifF“ “***»"^ 

Mf counfcl for Mr* MetuH^ ftid, the crofs bill U 

broujiu to luve an affi^nient of the two tema from the 
Cftcrs of Samuti jtUen delivered over to Mr« Mmll to fecurc hit 
purchalV. 

llic eftate on which there wat a limiudon to the dauglitm 
was foUl for fo fmall a fum at ijooA 

The objeclioii ftarted by ihe plaintiff was nercr made till fome 
of the purclufe-ffloncy was paid, nor even till the alignment of 
thefe very terms waa drawn and iogroilc^l, and upon the very 
brink of being cxeeute<l by them. 

Tlie releal'e is dnwn in at full, ample, ami getieni words or 
terj\ii at can be devifed, to prevent any difpuie. 

The liril coiuitigency is, in cafe there Ih.ill be no iffuc 
at tlw lime of the deccafe of Jo^ti and Ejllurt or cither of them \ 
and the l.iit chiufc that fpeakt of the p.iy»K*nt ot the 4000/. 
nKiiiions that the iinerdt of ftve ftr iv«/. ihall be paid the iirft 
half year after the dceeafe of JpI^u or Jyll r, 

Mr. GeHiTt/lt iu reply for the pJ.iiiuirr, <*orn|vrreil ihtt 

cafe to the common oiir in fetilemcMU of j limiiaiioir fi> 4 , fur 
life, remainder (o die idUe male of bis Uxly, nniaijidei ti\xT on 
failure of ill'ue mule, if tliecu fhould be iffue male at tlie dm^afe 
of the father, yet if it ihould fail afterwardn, the remainder over 
would dill uU placet h th it if upon die execution of die 
articles ihe 4000 bod been iu ronlcmplalion, there ou;*ht U> 
have been ;uj expvtfs torcuant frem ilw daughicra 10 renounce 
the benefit uf tluH provifitm, and ;is diere is no fudi cuvenanr, 
he fubmlttcd it to the Court, that die plauniiTa are ilill inlided 

to the 4000 L 

Iard Chancri.loii, 

This fctdcmcnc is very inaccuraidy penned i it has been tn- 
fifted that t)ie meaning of it it, that if there tiiould be a failure 
of ifl’uc male, in the life-time of Joim AHtn and lijiher lilt wife, 
then the 4000/. fhauld not be raifal, and theteforr, as tlicre 
was iilbe male in tlic life-ume of and JJ'/Arr, the conthi* 
gency has never happened. 

But this is an abfurd conftruAion, to coniine it to itTub 
male in the life-time of ami HJlbfr. bccaufc it is ex. 

prefsiy extended to iffuc male bum ui due time aher the 
death of ysA/i, therefore this can never be die meaning of the 


do not think that the releafe under the articles ^ material f la J 
on one fide or the other, and therefore it may be thrown out of 


the cafe. 

There are three confiderations: 

Eifjli Whether the contingencj^ has taken place upon which 
the tfuft of thefe terms waa to arife, or not ? And if it is ftill. 
to he regarded as a beneficial intertft, or whether they arc sn 

tendant upon the inheritance ? , t . 

Whether ihe pbintiSa have barred tbemfclres of iheir 

to th^ 4000A/ 


Thirdlff 




It 


^AtDPlr V. 
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CASES Argued tmd Determined 

Third'xt ^VhciUcr the defendant, Mr, Ai’fii/h « in^cil to 
have nil jiTi^'iinient of tlicfe terms ? I 

As 10 i\\c flrjl qurilioni upon uking all the circumRaiiccs 
of this cafe together, 1 am ot opiiiion Ute coiii'ingeiie)* ias not 
h.qqvin'd. 

'rii.it iu cafe there ihoutd be no iniie male of the fuid 
** on t!ic bfdy of the fa id Jylher bc;>;ottcn, at 

llic ot* ihc dwetafe of lije faid y«/v< AiUo^ or of tltc far<l 
** S/. -dvj/lttf U'liicli ihall firft liap^Kit, or in Wilu fa wtt t^ 

( 5 /% / iiir tl.' 

** Or tn cafe iJie ijVoc male bctvi-cen them, fliall all of them 
** «i!c wiihout illuc male, and tliac there Ihall be a failure of 
ifllic male of the body, and that there be, at the time of 
♦* fueJi failure*, ifuc /•«.%;/.•, one, or n*.ore daii;»hiers between 
•* them ih: laid fith m^d jyifxr Iwgottci, '•'t ihe time of 

** the laid ytJ>» -///.v/'i* dveeafe, or of the fnd iiww 

the tnifteci, l^s\ fiiali r:«fe and py, if ikjc daoglner, 3000/* 
if two or nioro, .)ooo/« equally to be drided, 

Tlsc amhi^uitv nf this claufe nrifes from the word 
'riie couiiieJ for the pbuntiils have cunllrued /Avm/ to refer 
to daughters living at the time of the failure of the illue male, 
and that the meaning of the wunis hvin^ at tin: (9*4• arc 

to be tal.CM as a further defeription in rtgard to tlic failure uf 
id'ne niidc. 

The et>uufel fur the defendants have con 11 rued the word 
fivmg lo refer to the illhc male, //tv/pg at the time of the 
faiU yJttt Allrv\ tieeeafe, or of tlie faid uhieli Ihall iirll 

]iaplH;n« 

'11*0 clanfe rrlating tn the paynunit explains it flill further, 
and I hews the pjrenu could not nieiui (o extend the payincnt 
of tlicfe pi lions 10 ;i fonN dying witliout iduc male at nny 
time whatfotver, for lire bridler might have livcti to four- 
fi'orc ycAi‘s, which h to«> remote f<»r them to have in their con¬ 
templation, and thtreiorc tliey have fixed the paynteut at twenty- 
one, 

'Hjc iiitcreft alfo was 10 coinmcDce upon the dying of fehm 
AUrn^ 

This refers to eitlicr dying w*)tl^out liTue male, and in tliU cafe 
both died leaving hliie male. 

The meaning then is plain, that this was intended as a pro* 
vifion for dnugluus, if there Ihould lx; only diUigliters at the 
lime of the death of '‘Ych/t AlUtt, or of the faid Kjthrr, 

Tlie common and ordinary provifion in marriage fctticments 
is, tlut if tile Tons die before twenty-one, then llio iruflees, 
fhall, by f.ile, tSc* levy and r^ifej and not tlut it ihould be 
ftrctched to a dying at any time. 

'J *he fecond queftioo is. Whether the plaiu tills have barred 
tliemfelvcs of their right ? 

To my apprclieufton, it was intended by the mother, daugh¬ 
ter and fen, that all the eftate in the family fliould be parted 
with upn the eoufider4tio& eipreifcd in the arucks** • 

h 



in the Time of Lord ChanceDor HAtnwicKt. 

It a^Tin plainly too, that the Ton was to convey this eftstc 
to Mft clear of every thing but the eilatc for life, M*hicb 

the mother had by virtue of her jointure, without any rclma- 
don bcfidcs for any other part of the family# 

Great part of the c.Uic of Aiten was fettkil on the 

mother, with remainder to the fon in uil, remaiiiiicr to 
Mm in f;e> ami ihcrefere the fon by fine enuld hate l anvd 
the remnindcr on all tlie cflatcs/ except the cilutc IJ’t by the 
grnmlfuhcr, 

'Die provifo was not intended to Lve any right the daugh^ 
tCTb might have ujum any of the hmh^ and after having a 
furn of money in amrulcratinn of iliefc ariirtts, it would U* too 
much for them to conteitd that they hare a right to fet up lius 
demand. 

It fccnis to me, tliat Mr. Jifcm/I has given very amply for 
this eltnte, and thull a niiUaU* of the parties, who knew no* 
tiling of tlic 4000/. at tlic time, turn to iIh; prejudice of u fair 
purrhafer I 

It is rightly ol'ferved, that tlte bill is inionnflrot; for 
world they have the confidcradon i>f th* Ic .inMcs aod the 
4000/. too, when tlicir releafnig all denandri was the only 
pretence for the fum of 98a/. the cnnlideratioti money in ilic 
articks? 

It is faid, that the wliolc articles nuift be performed; but &r- 
ftjw/ Aif‘'n has not pei funned his part, fui he has not conveyed 
rhe 5 /vfn//cUnir, and therefore the articles are void: but ILill 
the Mr. J/rW//, is innilcd to Ini c<iuity, fur Uu* heirs 

of Stiw.A uughi to perform iu 

Aad if the plaintiffs i'**dl upon the 082/. they mull convey 
to Mr. JHcf/iUt cr elfc il.^y arc not intirlcd t»i ir; which they 
agreeing to accept, i.erd H.rrawhh tlifininctl r!ic bill w* to 
tlic truft of the tirm fet up by the plaintiHi, and they were 
creed to convey by an sliigoment of tlu: terms to Mr. dfiw// upon 
payment of 590/. n.iU of thr 9S2/. wlirrli fum was din cbd 
CO lie paid in thirds to tf.c «^intj{i's from the luiic of ihc cujw 
veyanecs executed, the ufiotc of the 982 /. wns dirc^h d tu 1 m 
pa ill to tlie executors of die mother, tlic piauullis, JHAilcu and 
kii wife (t)« 

(j) Ri‘^. £/i. ayjt/./W. 477. 


A»nnymvi$% MichttAmas Term, *737* 

T here had been no demand, or any rent paid itt tliirry 
years; the p: rfon who was intiticd recovered it u|ifm a 
Terdid. Lord HcrA^wikt faid the defendant mult pay the coils 
Ut law, but as tin: laches arofe on the part of the pl.diitlif, and 
the obfeurity of the title to the rent, from tlie want of a ikmund 
for fiich a great length of time, he fb«dl not be •dlou cd culls 
agaiall the defendant in equity (i)« 

( 1 ] See Qlifim v* OrAmdp mtti I vol. 6lO» 
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CASES Argrted and Detennified 


Cafe io» 


AleinjL and Df 


L ord HanJ^Ule in diis cafe laid davn the following 
rules. 

That retying h 18 intireljr difeounte* 

Ml the Court of King^a 15 ench, « JirtUri in a court of 

er^uity* 

m That there may be an application to the Court in the cafe 

Sf^tkwuyiw ehiU\r^*f^ though ihcrc bc no catife dc- 

fuic4cp«iidug. pending (i}« 

A tcftiounci/y Th. 1 t It IS cicar in point of law, a ujiat:itnt<in is 

«c alUgnablc, 

children h.ite a natural right U art cf th^r 
theur«^i)Kir JjOrdihip made an order of* Mr* Jit C.zjhiy tht 

wmhtt. who was a d.fcntlant in the caufci to deliver the 

f cliildren up to the moiluT, the wife of the plaiiuiiK 

(l) i&r ptfff /V* 3 519. rrr|Wt to the coafirmaiion of a 

£x ftrtt /ijf. 3 vol. ^13. ta\} ggarJian. 

ffr V. Amefn 146. Hui fee (1) IU», Ca. Uit, St. i. «. 12* 

m 3 2rol. 51S. wiih 


A |M( 4 jinftiip 
b« ipplird 
Ar tlwugb no 
fuh dcp«iidi«ig. 
A tcftjounLi/y 

gutrdiiAlhjp MC 
iAgn^kk. 

Children hftee • 
rocurJ right n 
the care eJiheir 

aMcher. 

I *15 


Cafe It. 


A hill fof wu 

•f poilic* if WK 
, A£DMt<d»but 
Avid* over. 

A decree 10 dif* 
, al& d bill VO 
thUcccviiot 
MverfcJ in ihe 
HiMic of Wdj. 


Ar.pnxKK:ts» 


A BU] in chanccT)'^ f..ul l/>rd is never difmi/lfd 

fi>r w.iiit of pariicdi but llanda ovcti upon pajring the colts 
oi the day. 

A decree of Sir y. vj//**! in a caiife at ihc Rolls to *hC» 
mils a bi!l Ua want of parlies, wia revcifoi arienvariU for ihnt 
rcafon, and a decree o: the iatiic nature in the Court of Ehche« 
(]uef| wa» ruvetied liKcwifi In tlw Uuule of Lords* 


Cafe 12. 


Afiofrynwu* 


A wit&efi !f T O R D HaniwuJfr lai<i it down as a nilC) that where a per* 
lotereftrd mull | j fon Jiod an iiiturcll, it id UOt luindcilt for him th.U he l.aS 
Icalt^r^lu facUlicd, he mult produce a rtleafe (i), or hU evidence 

esa bean cvi* CaUDOt bc lOdd. 


18 ^ 


(1) A general releafe and not a partial ODe. Samfftrd v. PW, 5 Bn* CA4. Bfp, 
370. Ftf* junior 398. 



\ * ia the Time of Lord Chanrrilor Raedwicxi. 




O/Hm T* Samiom^ 

L ord HfirJfvich fild ia thU caufc it waa Improper for a 
guardian to purchafe hj$ ward*s cftatc immediatcljr upon 
hli coming of age (t), but though it has a furpicious look» yet 
if he paid the full conhderatioii^ it is not voluntaryi nor cau it 
be fet andc. 

An equity of rcdo&ptloa may be conveyed by bargain and 
fale. Id* 


Cafe 




Who ^«ra 

vii^ 

fetprd u> a 
inf^ut'i eOui 
Oi^ll b< go 9 i* 
h be fjf« a HiB 
cftwSScfjiiiB ibr 
bihWiib'i caa 9 » 
It wiU 
•asc. 


(i) See Siedmatt r. PaHtsi^ j trol. Woimjtty v» Bnth* sy» 
425, eVit/ V. i r.'/. 379. Qaify* 34. 


After KtUr} Term, 1737* 


Cafe t4« 


L ord fasd, tho^ a receiver is appointed by llits ilu SimiT 

Court, v;:t that will not alter the podinioii of tlii. '*n»te in L-iAtiuiion* 
tlie perfon wno fbail be found inliiled at the time die receiver 
«*;u appuinteil, fo as to prevent ebe flatute of lacniutions ruiwtppvmu&cnt^ 
iiing on during the right in difpute* tmuw. 


ReoJw^ RaaJf Navmiar die ifitb, 1739* 

L ord Hardwlcki thought it a rnry ilrong fufpicion of 
fnud in this cufe, that two feparate bonds ^uld be given 
upon the fame day for dilTerent fume, and one of them jud 
double the penalty of the other, where one boud for the whole 
fum was the moft proper and natural method; his Lordihip for 
dds rcafoii (tircAcd an inquiry before a Malicr into the co&J'ider- 
atioti of die bonds (i)* 


r i5i 

C.ifc ij* 

Where twv ib- 

«vcre jivta dw 
r 4 BV Si), to 
in^vlry 

inti) m eon*. 
fideriCJon to ■ 
CuIpkioAof' 


(r) The leSstor devifed laadi to bis 
fun TbfMtat, io tail, at bis age of ar 
years, reosindrr to his other cbildreo; 
and direded that the rests sod proSts 
ihouid be received by tbe mother 
max, until he aniv^ at the age of si, 
for the mRinteoance of all the cbitdreo. 

came ot age, and having got in 
debt witli hi« modier for board, money 
lent, he at diHercai tines gave his 
mother hond<, notes, lit, for fr-tuiing 
fucb debts. Two sf thefe bonds were 


dated the fame day, snd were for fis 
caring two foms nearly of the Am 
amoant: bat it does not apj>ear t'n^mtho 
Regider's book what the of thtk 

bonds were. The other bonds noteq 
bore ditTmnt dntes. Wnea ^9 esuft 
ciufe un to be beard, bk LorJ:hip dk 
rc^d An irquini* befuro the M.iHrr inm 
the coalidcrstba rr* the J, iK el h^^iM ami 
n¥tf given by 10 Ids mutbcf*. 

B. i 7 yj /''l‘ > 04 * 
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Cases AigueJ and Dcteimlned 


Gn^dfff rerfiu Gra^n verfus CrfljJofr* 

T his cafe amfc upon die trorefi of two wUlni the one 
made bj the f it1:eri and the other made by the mother of 
ilarj Gmygh/tf iIk* plahitilT in the crofi buU 

Tub PATtttK’a will* •• 1 pivo f-f /mu •[ m ihottfind 
f^undx U mj ^tughier Afarj to be paid her »l her 

** ape of twentymonc years, ur c.o the day of marriugei which 
^ {hail firlk happen, provided (he inaity by and with tlte con* 
^ Tent of my executors, but in cafe flic dies before the money 
** b**cu:ne payaSk*, on the conditions aforefuitli tlicn 1 give 
** the faiii thoufand pounds equally between my two youngcifc 
** fons, Btft/amtn and Grrf^rj OrttjJfN* Mrs* AJmy Grfgcry^ 
vv grandnioOtcr of Afiry Grfljih»t Merj Grajdc/t llic mother, 
** and Mr. Jemitj Gn'gytj the uncle, to be my juint and fute 
•* executors.** 

The ^fOTIllni*s wttL* /rnn, I give to my daughter Afaiy 
^ Gnt}d:Hf all my weiring apparel uf all forts, M'ith all my 
** drcMiJig plate, jewels, watch chain, (sV. 

Then my will is, tliat in cafe mv daughter Afitry Cmydu/r 
** lhall marry* before flic comes to the age of twenty-one years, 
** w*ilhout the confent and probation of my executor, under 
Ins. hand firlt had and obtaiiicd, (if he he living), itai fU'u 
Jb< J^H ml bt hititU'i U trny part ttf ftuh /<yi« icf ut I 
bi'nin Irft tetf but that wlinlc fliare Diall he cc^urlly divided 
amongll iny fons ItiMjamln and dr/^Lry Grtydbtt t the rcfldue, 
after her debts and legacies paid, Ihe give? to her three 
** children Hf/fjiimiity Mary^ and Grrgery, equally to be divided 
betucen them, or tlw furvivors of them, fliare and iharc 
** alike, and appoints hxr fon Gtayi^n to be her foie 
executor.** 

The bill was brought l>y the plaintilF in tlic original caiife, 
againfl the defeiuhttit Hu h, as the bufband of Alftiy Croy^ 
to rcUnquiflk the thoufand pounds wliich was left lo tlie wife 
under the will of the futlier, flic having married without the 
confent of the executors, and contrary to tlie dircdlion of his 
will, and like wife to rchiiquifli the legacies under the will of the 
mother. 

Th^ MfatterJ under the vdll $f the father were all dead before 
the marriage of Afrrry C'mjdw/. 

And y^n Crayden appointed executor under the will of the 
mother, and who was to give his confent to Ainry Graydou^ 
marriage, renounce d the executoribip la the moll formal man* 
DCT in the eccWGaflical court. 

The crofs bill was brought by Ahtty Groyden, ns a feme foie, 
againfl the plaintiff in the original caufe, ns one of tlie devifeea 
over, uHihrr both wills, in cafe of Aittry Grsyia^^ m arrive with* 
out confait, and like wife again ft Mr. 77«mr//, who took out 
* adminiftration to the mpthcr, on the execuh>r*s renouncing, and 
like wife iulmitiiftrauoaVr hemt wito the &tbcrt 


Lou 



' _ 

. In the l^e of LotJ Chancellor Hardwick i« 



Loxn CHAKCiLLon* llus cafe comes before me under eery Qsavmv^ 
eitraordinary circumltanccs \ %t is a nicLuidmly cunlulention 
that feme of the parttea (hould be fo voul uf huiuiur and Uc- 
cencyi and in the ftrft place that a child fhould pay fo little rc* 
gard to the direction of parents \ but I do not lit here to deter¬ 
mine upon the moral eharaQcr and mor4d bcluviourj but 1 muft 
determine upon the rights only of parties. 

The liill c|uellion i$| wketlicr Stiry Grtty/w tlie pkiiitilT in 
the crofs caufe is manietl or not. 

StU 9 /iJfjf If (he is niarriedp what cfTcfl that wIU have both Ixt 
rcrj>c£l to the will of tlic father and mother* 

As to the firlt qnedion, 1 muft take her to i>c married, and 
* ill Quid do her a great injury if I did notp but here is furh cvi« 
dencCj as wouM induce ajiy jury to ilnd tlie nurriage ^ if there 
was tlie lead douhr, 1 ought todire£l ar iHuc to try tiat faclp Lite 
there is no room for it in Uiis cafci as iiot the leaft evidence on 
the part of the defendant Alarj Crfijdsn has been oftlnxh to 
make it douUful. 

'riic previous ftep cowards a manJage was Mr. flf.l/r. 
fhipp and an application to the adminiftr.it;'r fir* uput 

th;iC footings he fnd likcwife to two jmtII ns when he w.;) 
alked if he was marricdi that he ckofe to conceal it for i!ic pix'- 
fcnt» for fear of Ins father, but proinife^l to reveal it in a hn r- 
night to took her immediately after this lo loilging*^, 

called her by his own Jtamc> had a piece of plate with both dn^ir 
arms cngravul, a cliihl born, and entered by fifth lrimre!f| in 
the pocket-book of the regiftcr of St* frrVr/s parilh, as thccliild t ] 
uf Robert and Afot-j Jlith^ and no proof of thvlr cohubicliig 
other wife than as man and wife. 

Hicrefore 1 ought to coiiGder it as a marriage for the h <« 
nour of the lady, though the gentleman has in a moll difho* 
nourahlc manner, upon his oatlii denied the maningc: I r.m 
afraid intereft lud too large an influence in his anfwcr; and as 
lie appears to luve had a very great fway over this unfortunate 
ladv, or he could never have prevailed over her to bring a Inil 
as a feme fule, I will put it out of his power lo touch any of the 
fortunci that he may net eubezil It to the prejudice of the 
child. 

In canreqiiencc of my opinion die crofs hill muft he difinlUed. 

• 'Mic flrft quel lion upon^ie original caufe is, what are the 
lights of die panics under the two wills. 

As to the furplus of die father's perfonal eflate, I muft take 
iteo be undil'pof^ecL . 

'fhe rule of this court is, if there is any dcclastion that cxc- swrfvie^isw 

cutors are but tniftecs> or if they have particular legacies, ibat arv 4<xiv«<i m 

be 

or bwe patkiUar Icf^ki Stvea ts ikeok, ihs dull be confiSercA as 


Prt¥e r. Awf, s Ptrw, 99. v. IS Ft/i pt. Ntrih v. Panimf 
V* Certfi/ip t P, Wm lyfl* PriJ a FtJ. 495. v. J ^/V* 

Vi Swifff 645* AwJnvn v. Pwl- C&4> ftf, s 9 r 
Us^, /^* }.vol* 299. St hf ^ Qpm 

the 
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the reCidue Gull be confidered as undifpofed^ there hate heco' 
cafes indeed where the wife alone has been appointed executrix, 
in wliich the court have bcld that flic fliall intiilrd to the 
Tefiduo) hut here tlic wife is not Cngly ciccutrui but two others 
arc foined with her* 

^e confcciuence of this will be, that the children uill be 
intillcd to two parrs and the widow to one* 

The next con(ideration is as to the legacy of a thoufand 
pounds to Mnty CntjJoMf under the will of tite father* 

Here is ccrtaitily a djfpcGiioti over in cafe of a forfeiture, fo 
that it Hands dillindl from thofe cafes where there is no devife 


ever* 

^VIlcre die condition is liccome hnpoflildc, by the perfon 
dying, whofe confeiit was ncccflary before the maniage, it is 
an cseofe. 

lt!»tIie<«nbBt I Ukcuife of opiiHon that this is only a cnndilioii fubfe* 
ruk of UwiA quentf to diveit the legacy, in cafe of a niarii;ige before iwenty^ 
one; and it is the conftant rule of law, in the rale of rnnditions 
^’pfWnuiKc fid^fcnurnt, that if the performance bcronics impolGhle hy the 
hecooeiirapor* of God, that it is abroluicJy void ; for in ZJ//. aod* itm 
Jf Ood,*?rit is laid down, that in cafe of a feoflincnt in fee, with a con- 
sMilvuly vsU ditin n fubfcqucnt th.it is impoflibic, the Hate of the frudee i$ 
l*h abfohue; and thcicforc the daughter, accGcdiiig to this rule, 

is inttiW to die thoufand pounds under the father’s will* 
r jp j Twu qnclUons arife under the will of the mother, firll, with 

regard to the fpivlGc legacy to the daughier, and fccondly, with 
regard to the liirplus* 

I am of cpinion that the latter claufe goes to the whole, and 
that the words Jht Jlull /<fvw h htiUUd h any part ^ fwb Icga^ 

cks at / haxt Lreitt Irh ^r, being liwkai ii the fame time, is no 
more i\ rclatioi lo what gmi hrinre, than tu what follows, but 
is equally applicable lo lx)th« , 

exe ohjtilcn, tlu» dijj» U nni fuch a iTianiage a* 

ca»riiith”uw- ^ breach of die tcndithni, iKcr.ufc John Crnydcn the executor 
tbfr*s «NHi4e* has renounced* and luvcr took out adminillration, and thcrc- 

** granted only wiili the will annexed to Mr* 

{oaoaifuHrJCvr, TlM<^4v//a 
bebtf a power 

M UAsud to hu office, bot i:^drpenileQt tVom the reft oT bit 

Notw I am of opinion the objection is not well grounded, 

for this is a deferipilon of evt*ry perfon, who be admini- 

• • flrator, and tliLt tJiis w*as a pt.wer nut annexed tu the oifice of 

executor,* bet independent from the reft of his duly ;i$ executor* 

The lardsn an* Aiid tlicrefore, Upon tlie wliolc of ihis part of tJic cafe, 1 de- 

Ser the iwiSri** qI^xc that this maniagc is a lorfci'urc of tlic iioriiun, uiven un- 
«Qi» fo.re,e.a. b 


^l) V. Baryy t P. W. 626. Ilrny w. yffiaa, I voh 3f>i. 

y«fv/ V. I Bre^ Cha. Rep, 529. (a) Re^, Lit, J, < 7 J 9 * loh 140* 

Sec ibe ooie at the cad of ebe cafe of 



^ I 

In At TiAc of Lord Chanodlot Hau>wicks« 




Waihn HMs^ Dtcmhif loth* 1739* 

W HERE there U a Rngle depofition oniy^ tg^\n& the 
oath of a defendant in bU anfwcr, and tlw fa^a denied 
in the anfw^cri are equally flrong with tbofe that are a Rimed 
by the depofitloni there the rule^ that you can have no decree 
upon fuch Angle evidence, againft the defendant! will hold^ 
but where, as in the prefent cafe, there are a great many con¬ 
curring circumflances that ftrengthen and fupport the depofi- 
tioii of this witnefs, it docs not come within the aforementioned 
rule (t)* 


Cafe 17. 


The nil ih« 

TOtt hate m 
decree upon the 
evUcftieof a 
angle wteeO 
faijiA odefced* 
anl, hoMi ooJy 
when theteUi 
deniH inihe an- 
Cwcfi ve e^ualljr 

ftrong wUh tlwlo 
tius irt lArmcd 
(yiheJcpofiiioo. 


(t) JamM V. ff/i. 140 . H/m Rtfit, I 97 . Rftek v. Kctmt^ai, t 

V. 176. dmfy V. ^a/icr, uy. v. t Br», 

3 vol. 407. Lf V. Li Nivif Cbtt, Rrf. 51* 

3 vol. 649* I 66. S* C* Armi v« 


Lyidall T, yoMuS^j the tSih, t7j9< 


Cafe 


T here was a refervation in a grant of an eftate by the 
crown^ of tin, lead, and all royal mines wiibta the 
prcfflifles. 

The nufler dates it, tliere is a probability that there are fuch 
mines, ajti) therefore he reports the plaintUF Mr. LyiUal cinnwt 
make a good title. 

The creeption is, that the mader is miftaken, for there is no t 1 
evidence of fuch mines, or even a probaUlity of them# 

Load Chancellok, 

I am of opinion the exception is well founded* 

This is one of (he cafes of wiUiiigneCs and unwUlingnefs in a 
purchafer. 

It is t)ic bufiiiefs of this court to cany fuch agreements into The court of 
execution, and muft govern itfelf by a moral certainty, for tc is ehoocerj, in 
impolfiblc in lltc nnture of things, there Uiouid be a mathemati- 

cal certainty of a good title* cuUon, gvrem 

thSmicivti by s 

nwrj not a mrthcftMtkai ocrointy. 

No pretence that there has been any fearch for roya! mines 
for III years, and, upon examination, the probability is great 
that there arc no fuch mines* , 

Tliere are often fugged ions of old entails, and often doubts 
whuc iflue perfons have left, whether more, or fewer, and yet 
thefc were never allowed to be obje6Iions of tliat force, as to 
overturn a title to an edatc* 

No indance where the crown has only a bare rtfervation of whmtheeivwn 
royal mines, «*itbout any ritfht of entry, that it can grant a ii» ^Mi 3 r>b.fc 

* ^ TVftrVJtkMOf 

Kpy J nlMi, they anna iruui a Ucrocs is soy prrfm to coar opon uotbcf 1001^1 elbo ^ t* uch 
fuch loiocK But whcA Mhwi an oM« oyaaeJ, dwy tin ttftnla tho owner of dw fell warStAX 
tbcAi CIA either wofElhc si oar thamlc Wo, ssacm**' ** 


tbr othm CO 'muc ihroo 
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4 

LvvDALt cence to any perfun» to come upon another maii^s cllute» and 

WftiT 0 H. jjg fcarch for Tudi muicjii I am of opmtou 

there is no fuch power in the crown» and likcwilct that by the 
ropt prerogntire of mincSf shey have even no fui*h power i for 
it woulil be very prcjndiciil* *f Uic cruuii could enter into a 
fub]c^\’» lands grant a licence to work lire luhica; but when 
they arc once opctied, they can rcilnun the owner of ti\t felt 
from working thcmi and can either work ilicin thcmldveii or 
grant a licence for others to work them. 

It would be of milchicvcnu coufeipicncc, to allow it to be ;m 
objetkion to a title, tlut it U ckrived niider n grant from the 
crowti, in which there 'u a rvfcn’.ition of fut h mines cfocci* 
ally at all gnuiU from the crown lus'c, fur ih.c nu.li part, loelt 
a general rcfer\*atinn ; but the fsiu in (hv prefenr e d'e is, iVxti.. 
iui liner been an exertion of thU right in a liiiglc inll.*iuc, 
Cnee the gfiUUj and no probjhUiiy tl«crc c\rr v.l!l (i )* 

(i) ijy S* 17 59. fol. •'It. 


C ] 

Cafe 


T 


n 1S caufe came before the cotr 
a former device, uud likcuiu 


i6uu 

!T*0- 

i 

i\:rA 

.ui rpprill from 

.jj* ei 

cvvptioiix to a 


.\ iJi 

*'t il.j rcY<rr..n 

liv ;m 

dv . r denied \nc 


maker** rc]>i)?t. 

'inhere \\\H 4 biil brouf.*;! fir f 
defendant, charged by a•• , 
or which bclonr^d t*i the i* 
whole ctpiity of tile bill, hut K*'.*rr^d nu 

'I he nijftcr ha* reporled i!« A •'hjCi’O's T> y.MhT in rl.U 
cauic, c\ccpui>i*< were td.ai **» tliisti * r.r M> r .v.d it 
ja iiiliHcd fvV U e dtfcndj«t> ther^ •: 4 irrrguljrliy in 

the patent eafe, IvcanA* ihe pwn* h;?< nt'i’cr livrii duly 
tcrvccl, and uo ‘.ndvuvonr to u; jor |ii‘, <L A»n!.iui hav 

lived for twenty ycir* in one pljc c, j\ a cunWevaidc f.rnur, 
iMi appc.irol pnWIv'My, nnd liirah U lOkd of a rc.i! 

uhtc of ao/•bell(Ic i renting a I.ir^c i.n«i, fo ilut he 
might cafily have liccn found. 

v^'fitifiy\oni The counfcl for the dcfciulant, in fuyport of this of- 
pirtrr-«''cjVri f'^red to read aiFidaviu Itibrcunctit^ t^^ n.ulUr'; r.porr, ii;um 
rcUVniijou n iuggcliioa that the pkumiJB’ tvero i;:ulc hut liic wtlu.; 
in^cjiii*i*4iHrnt before tlic m.iilcr'd report, and confc*'s ntl'^ ihr*' had no"t 

tOiMa.TwitH. ._ f _.._f • ./ .. 


Rm 4 

aaw 


uiil not allow 


tvnuhdn;' the 


liin^me-iS- ^ anfwcr them*, but Lord UtaiK*l>or W‘« 
lu :f 0^ them to* l»e read, fur be Lid, this w.fuld (k <Ic 

the cvcninifc?. 'llicy liliewife infincd for the defendantp tlwt this dv'ne k 
fore the rc|>ort. /»arff, fur ibc dcfciuUnt ha* ya never Iwi.n lirnir, j ofwith- 

Jlandiiig he had put in an aiifwcr j for where a dcicmhuil by hi* 
anlttcr denies the whole ci,uitv of a bill, though upon a ro 
fcrcucc to a puIUt it is rcjHulcd iiifniricicnt, yet it i> lb far an 
• anfwcr, il^it a bill cannot be taken 

. -3 In 



in ilie Time of Lord Chancellor Hi&Dmcsi:* 


tn rup|)ort of this iIodrine» the cafe of Hr.u*isni and Vavu w, 

before Ixjrd Chancellor Ki/ig^ on an appeal from the Rolls, 
a 55^* was cited, and vuti the 

cwri in ih.tt cufi fiwr, the being fmid h the piahttiff^ • upOJi 
the dcrcmhitit*:! anfsrer being reported infulhciciiti and llkcwife 
. the /nbpftna^s hein^ talon out for the defendant’s putthii' in a 
better anfwcr, fo that tliis the Court faui in fomc mcafure docs 
cftjbliOi it as nn anfwcn 

].oar> Chancellor, f aa 3 

Tlicre arc two <]ucilinns arife in this cafe: ^ * 

tiffin \^'hcther there lias been an irregularity in fcrring the 
proccllca ? 

Siwmifjf \Nnicthcr there is cnor in the judgment of the 
Court ? 


'riie fitj! comrs properly before the Court nn exceptions to 
the innUcr’.s report, in certifying that the procclies of this eaufe 
were regular. 

for if they had either inegularly ilVoed, or had been irrcgu- 
larfy ferved, the exception is well founded. 

Ihit upon hearing the afltdavits on the pl.muiiT^ behalf, I 
am of opinion that the mailer's report is right, aud that the 
exception ought to be orcr*ruled. 

It is mod inanlfefl in ihU cafe, that the defendant has ab* 
frondotl, and that he went armed*, it is fald indeed tliat a 
pitch-fork and hedge-bill arc tools of bis trade, but the quef* 
tioii is, whuc ufc he made of them? if to prevent Ids being ar« 
reded, they arc as bad wcaiions as a fu ord or a dagger, and is 
fuch a rcafonalile terror, as may deter a nicrUTs olhcer, without 
being a coward, from attempting Co arred. 

It is true, if a procefs of outlawry and a erpins utlttgntnm 
have ilTucd iiTt^gularly, and tlicre has been no attempt to ferve 
them, the Court will make the plainiifT pay cods, but here is 
no pretence for a complaint of this fort in the prefem cafe* 

Hie quciHon, is upon the decree that has been made 
upon the hearing of this caufe. 

And this is a very conliderablc quedion, with regard to the 
authority of this court, and the execution of jufticc In it. 

I (hall not give any condufiyp opinion in this point, till 1 have 
conriiltc<l the Madcr of the ^elh\ for unlcfs fome mctliod can 
be found to remedy this iiicouvcuiencc, any defendant may 
elude tlte Judicc of die court. * 

The prailical regirter is not t book of authority, but^ it is Th^praaical 
better colJcfled than mod of the kind. Vide title Seqyfjirainm^ 

page 328 ^ 330. book. 

A pliintid* IS not to be told, hccaufc he has a fcqu^ftration [ 53 ] 
executed ngaind a defendant, for not putting in his anfwcr, ATwr «(oodi or ■ 

It J citalv art 

nioeS apon a dquoitritioa for wut of aa ufirtri tks flunidf Buy Sill pro cpc d ijU be lui |v» dis bill 
taktn 


« N. if. Mr. frnn la kJi reyott of tUcid ku eajttt4 to Dwaioa ikle 

g!fgiltpfllnr#. 

C a smd 



ti 
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Ttit ^tMCf 41 n|i 
in ikii c«i/t tie 
htmti KC0«4- 
inf to th« covA 
•f the tivil I 


' CASES Argued and Oetennicied ^ ^ 

and goods or real eftate are feiaed upon the fequeftntioD» that 
he muft ftop there, for he mzj (till proceed in this court, till he 
has got the bill to be taken frp 

'Hie principal quelUon is, whetlm the Court can take a bill 
/to where an anfwcr has been put in which is reported 

infufEcient* ' 

Now conGder the proceedings of this couit, compared with 
others; they have heen forint according to the couric of the 
civil law in feme refpedts, and analagous to the common law 
in othen« 


i« fiMe i«rpe^, 

••4 Pt cwuaou U« ia otben» 


The eccleGsfticsl courts proceed no further than cxeommii* 
nication, for contempti the caufc is at a (laud till that cenfure 
is Kmoved. 

TKere mb Sc w common law there are two defaults, one for want of 
io appearance, and the other for want of pleading, and for this 
defendant miy be outlawed, but dien there can be no 
Scntilci bveaf- judgment in chiefs but after the eftates and goods arc fuized 
ccraieiiunoft upoxii cafittf utMgotim, jcu muft go iuto a court of revenue, 

*** * Auwnty <?wrrj/, at tlio relation 

lie* InacBun J cf the plaintitr, tou may have a decree for ilM:fe goods, or 
scvcMc. X Icafe of the defendant's lands from tlut court. 

The aft of the 5 th of Cr^rgr die Second, !$• empowers 
the plaintifF to go on as well upon a fcquellratioii for nut np* 
pearing, as upon a fcqacftntion for mn complying witli a 
decree, which could not be done in equity till tlwn; fur, r.c* 
cording to the 1 ft of that a ** where perfons il9 mt enttr 

<wi (\fptarann within the ufual time, after a fubpocna iGiics, 
and is juflly fufpedled to abfeond to avoid the procefs, then 
the court out of which fuch procefs iGuei, is tu lix a day 
*< Jir h4j afpearoficff to be infert^ in the Linden Cjt ztiu^ and 
pubUfhed on the Lord *6 day in the pariOi church of tlie de« 
** fendant; and a copy of the order of tlie court is to l>e 
polled up at (bme publick place at the Rcyai Exi-han^t in 
** Left Jon ; aud on the defendant's nei ^ff^oring within the litnc; 
limited by the court, the court may order the plaiutifl 's bill 
to be taken pro Us cffeQs or cllate to be requcftcred, 

** and the plaintiff’s demand to I^fatisGed out of the eftatc or 
** effcdls fo fcqaellcred.’* 

In courts of common law, where there is no pica put in at 
all, she judgment is by nil Jiaii but If a plea be put in, 
though ever (o imperfeQ, there cannot be a judgment mlolittt^ 
2 ?,"^ min- plaintiff mnft demur} and if the demurrer is allowed, then 
s*rM si«s«tbc the plaintiff has judgment, becaufe the plea cr anfwer of thtf 
SlwfiSlf defendant (for the word enfwn is equally ufed at law as in 
tfwB bt equity) is i^ufficlcnu 
hm ji*simciir» 

%UMk tka ^a ii iofdickaa 


• In aowti «r tnv 
»bcrcCfa<rxi« 
Mrk%ja 4 f; 
•Knl it by Kic 



in the Time of Lord ChinceUor Hamvkkb» 


So in equity the takinj; a bill prf is aualogouf to taking Dawh ». 

^e declaration for true» wliere the plea or aDfwer of the de- 
fondant is iiifufficicnt, 

M «Aal 9 | 0 «( t» 

ttkiflg t Sf elMMA ft Ui« M tnr 

VThf is not taking a bill pro cwfrjfo^ when an oQfwer ii re* 
ported infulEucnti equally jull, as taking a declaration for true» 
where the pica fails ^ for if a plea upon arguing the demurrer 
is found infufEcient^ unlcfs the defendant put in a better plea, 
the plaintiff* Iball lure judgment in chief (i) ? 

Tliough in equity you cannot demur becaufc an anfwer is in* TiJdf^ teccy* 
fufCeicnt, yet taking eiceptions to it before a Mafler, is tanca- 
mount to a demumr upon an infulEcient pica. 

What mud the pUiiitiS* do In fueh a cafe? Can he reply to «^uRuit 
an anfwer that has been reported infuiBcicnr, and is full of ab- 
furclities and inconGllencies ? he muff uijure himfelf by fuch a 
reply, and therefore the court will not oblige him to it. 

A pliiutifT cannot have ilte fame benefit, in carrying on the 
fevera] procefle*; upon a contempt of tlie defendant, before the 
heiritig, as U|)on an ablolure decree; for, in tins latter cafe, the 
plaintiff after the procelles have been executed* and goods and 
effate fequedcred under then), may Iiave both applied to fatisfy 
hjs demand, which he cannot have upon proceffes for contempt 
only, and therefore ilicre is a material and efluitial d'lll'ercnce 
between the two. 

Thcfe are the things whicl) ftick with me as to die principal 
point. 

As to the cafe which has been mentioned before Lord TbcciSt^ 

I was of couufcl in it, and I believe 1 may venture upon my 
memory to fay, that the bar were not fatUfied with the rcufou- cbanuiioriCjiv, 
ing of chat cafe; for I do not underllaud how receiving coffs tbe<ehorc^r 
upon a Matlcr*s reporttne an anfwer tnfuiricient, can be faid to 
be accepting it for an anfwer in any fort whatfoever (a}. tpon fitidAdory 

rcaibiii, iwra* 

•ei^inf coOi ttpoft reporilnf 90 uTim iofufident, U bj do m e ani oeecpUos it Sbt ao aalwar,^ 

Bcfidcs, ill iliac cafe there was a Uiird anfwer (which had 
never been rcferre<l for infuiEciency) upon tlie records of die 
court; this W'as a material i;^cum{bncc, for that anfwer Hand* 
ing as it did, die court ^ould not examme whether it was fuf* 
ficient or not. 

Where there has been an amended bill, as in the jirefknt C ^5 U * 
cafe, and no anfwer put into it, dien die qucdioii is, u^iether 
the plaiutill' will not be intitlcd to a decree pro coajrjfs^ 

Ara&ed fron\ any proceedings in the original caufe. where then it < 

M ttneuM bill, 

iftil IM Anfwvr M It, tU fUiuiff U UddsA tD s Uot ft tt/ffit iMltoCUS (tot ty pnctediAfi ia 

tltf onfiAAl utdc, 

(i) See Ahcrt^vtmm^^ X^«vnBfr,V (s) See Lord Kit^o Order, % Gu’s 


4 / M. r* At, 
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* 1 > 4 TII T. 

Davji* 


If tKe plaintiff fliould not be inttiled to fuch a decree un<?er 
thefe circumftanccs, then the authoiitf of thU court is verf de* 
fe£tive| and the juflicc of it may be eluded; but I will no^ 
give any judgment now, and| in meau lime, will order pre- 
cedentA to be fearched (i)* 

N. B, This matter never received any determinafion, the 
pinks having entred into an agreement lo withdraw the ap* 
pcd| and affirm the decree, which agreement was made an 
order of court the totb of 


(l) Sec V. 4 Fi». 4^6. //. 2. 


Cafe 20. 


Bcctlif y««tl)C29thp 1739. 


7 APHET in tl:e year 1718, being under fereral 


S. C. cStt.t 

S.cl eit^o t ^ profccutioiis of a crimlnul nature ut the court of King’s 

llcncli for perjury and forgeryi employed the defendant Bc^h 
w hii attorney, wl jo (after many iruitlers ciidcnvoun of Vry^k 
hiiufttlf to gel bail) liy his diligence found out two perfons 
Jt«^. ..9f. to Ik bound with in a rceogniaance in verv targe fums, 
?**•! couife of tlicfc tranfactious* the lime ot the defend** 

Sm 4 p^^fc.uuofl ant was principally taken up for many weeks: in this inter* 
fu.jury 4jid val he drew the will of who gave inftruflions for it 

himfclf in writing, in which, with his own band, he di reded 
•ibiiae&wei a legacy of tooo/. to the dcfciuhiiit, and 500A n-piece to 
tdf<fbfci,wr.;.h iJic the will wsA prepared by the defendant, and cac- 
!oii^ nip Sur- ^ Crsci i a.id, after this, at i!ic rcqucfl of the ilcfcnd* 

ehU tMof* 4nt, Cr 9 'Ji ^tves him a bond for the fecurity of his legacy, in 
'•'hieli there wes a coiuUlion in die words fcllowdug, or to 
Ue,5«y this elTc^, that “ Whereas yckn BfT/b h;is been fcrviccablc lo 
cf COOK Cfvdi in fcvet.d ciufcA, and Hill continues to be fo, 

being thoroughly fenfiblc of his 
f!ie It'. ftrviccA and f.:vours, if the faid Jophet Crdk fhaJI leave to 

ttfwirttdjRdc- Cl Jslf^ Buti) a legacy of lOOoA then the ohligatiou 

>^*fc-fhcr8. ** ihall be void, other wife to ftaiul in full force.” Crak 
^.ity biiJe- tenvards revoked this will, and, by another will, ap|K)ints Afatj 

cx^cuirsa, and makes her rdlduary legatee, by which 
ck»} wiJl, ai>d by dic bcccmcs mtitlcd to I7 ,cooA 

riiTpl^iiau riscunitj and makM her refi^nuy Icfjt^e; afterth^hath of die leftveri die de^Adm 
h id;}* -tn aAiva wi bhbitf^d, lad fus ^ verdidt and jndsnuot; e biJl to be relieved U /W 

ftioA i Cful li^ins r*v> sater givins t!i« bond, 4 od net UUajpuig 10 telieved. Lord lisr^uk* 
decked Igr^dkc lUlsediJiL 


t 2(> 3 The legacy to Bwtb under ihc fonner 1$ omitted in the new 
will, the tcftainr declaring in this will, ihat tlie procuring 
that legacy from him, was by Impofition: Craof died in 1734^ 
and fume liroe after Mery inicnnarried with one 
agaitift whom brought an aQion upon the bond 
a verdfft and judgment, and a bill jg filed here by Mary and 
her hiifband to be relieved agaioll it ai obtaioed by fraud and 
impoGtion* 


srahHiJ!^, 
% and had 
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Lord CifiiKCEitoR, WAiwfit,^ 

This IS one of thofc kind cf bondsi which the court mull dit ** Booth. 
like ;it tl)e firll appear ;nice; bat not with (landing there mutt be 
foine circumttances of fraudi or a want of confiderationi to m« 
duce me to lay it afide. 

Now u|>on the circumttanccs of the cafe, and upon the recital 
of the bond, I mutt take tiiis to be a voluntary bond } for tliough 
liere it a mention of fcrviccS| yet they are not fuch at will create 
a debt, or a valuable confidcration \ nor are they fuch as will 
make it, in its nature, a demand, or what the law calls a valua- 
. ble CO nil deration. 

I Ihould Jiavc thought it a much ttronger cafe, had it been for 
payment of money at a certain day, hut this it to be paid fuiurely 
by an executor: Now Cr 69 k might not leave affcri; for though in 
futticient cireumftancca at the time of giving the bond, yet he 
iniglit have contrived it fo ut to have no aiTcis at hit death 1 and 
it it truly faid, that fuch a bond, according to the cafe in f^ord 
JInrcHirfik time, (hall be pottpoucd to all debts whatfuever, even 
(implc contra^ oiict, fo tltat this can by no means be a (ccurity 
for money* 

It hat Imcu infA^’d on, that at thit perfon ftood in no other 
light thaji an aiionuy to Crwi, he cannot iuiitle himfolf to the 
bond. 

*ro be fore it it c::trcmcly wrong in an attorney to take bonds aq utan 
for fcrvices^ but if a client, with his eyes o|xm, will give fudiovthinottouko 
a bond, it would be going too far to fay fudi a bond is 
IntelV vaiil 

JUKiy \OW. will|irt 

liuB one M his m accord, u is toC tUaiuie]/ void. 

Tills cafe hat been compared to that of young heirs in dittrefs 
for money in the life-time of the father \ but I do not think this 
comes up to tliL* prefeut cafe, for there tlie court prefumci weak* 
nefs in the peribn, ami upon that confideration relieves; but 
there is no pretence for it here, for Jophti Crc 7 k was more likely 
U th.%n to hi imfofM upstt (1) i aud yet if there had been 
the flightett evidence uf imiiofitioii upon Civol, 1 (bould nuke , 
iiofcruple of relieving agaiiitt this bond* 

The length of tlnte thiit Crm£ lived sfter tlse executing of this 
bond, is certainly a ttrong circumttancc in favour of the de¬ 
fendant. Why did nr^iCrr^f. if he thought himfelf aggrieved, t ^7 J 
hi fix years bring a bilWo he relieved, for he had the famceqwy 
which the eiecutrix fas up now hy the prefent bill ? Upon the 
wliole, 1 am of opinion, on the circumttancet of this c^e, that . 
tlie bond cannot be relieved againtt, aud that d>e injunflioa 
which was to ttay the proceeding» at Uw rood be dlfiblvcd* 


(i) See amt 1 vol. 334* bat iee S9, 
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^AS^S ArstteA asd. Detereuafd 


Wslmtfitj mfaa Booth* 

May the ad| 1741* In ^ Rehetrings. 

LnftD CHAnOLLOftt 

l^FWwklft Thu U 1 cafe of a go^ deal of eonf^oeitcei and I am exn 
inf tremely glad tbac I tuve an opportuaicy of fc-cunlidering it in 

vcriVabbfraer chc manner it defmea* 

4 tctto. I beiieve I did fay at the former hetringi that it would be an 

entraordinarf thing if the reprefentativea of Jafhei Crook ihould 
pieriii to fet afide a bond fraudulently obtainedi and by impo* 
fitio.) upon a man, whofe charafier m art and cunning waa fo 
well cflablifiicd in the world* 

Out upon tliia cafe being re^'arpied and re-^onfidered^ I am 
thoroughly convinced that my fbmKr decr^ waa wrong. 

'fhe fitift conGdcration arifcs upon the general nature of the 
bond| as it was obtained by an attorney from ins client^ while 
the client was under criminal profecucions; 1 think this ii a 
very material ingredient in the cafe, and are die principal grounds 
I go upon in giving judgment in this cafe« 

TWOfthittar Attomies and felicitort^ efpecially llnce the lute aA of par* 
tmlwaco-' haraent, 1 ®w. a* e# 13. have been conGdered as olKceri of juf* 
t^nU4lbrrs« ticc, and they have ftated feet aUnitcd them, which they ought 

not to exceed | and therefore in all cotini, but more etfecially 
courtaof law, there are certain rules fur regulating their be* 
with retard to havtour with regard to their clients* 

^h^w«4ia>r- tJiis ground, if a man retains an attorney to appear for 

Mr MNobedee him, and he does not appear accordingly, the court will puuifh 
•Pf«ar, oit^ «iow him for it; and on the other fide, tliey wilt not fulTer a petfon 

choice of an aitorney iu a caufc to cliange him 
ibr Mtf.w w ithout ihc cxpreCi leave of the court* 

My 9 nct clioTcn 

uoiwc h* widuut leave of (h« coatt* 

Tjrt cAun Will The conrequence of :hU is, that tlicrc is a flrong alGanee bc^ 
ifuitS^Hceiew* twecn an aitorncy and his client, and a great obligation upon 
tiMcfinMur* the aitornty to take care of his client's interell \ and the court 
y vdl relieve a clieut againfl the extortion of an attorney* 
b ^11 J This U the general rule % let us now conGder the prefent cafe* 
The defendant Mr. Sooth does not pf^end to fay that he 
had the leafl acquaintance with yafhetCtA^ till OhMcr 1728, 
and very little buGnefs appears to liavc been done from ihis 
time till the giving the ^od *, and allowing that all fees are 
paid, and every thing admitted bcfidcs that could be charged 
for tlie moft trifling attendances during the period from 1728* 
to the time of the Wnd, it is not pretended thete was any more 
(han ad /« due to the defendant at the time of the execution ol 
Jophoi Crook was then under profecudon for two diffesenk 
fflenees of a very heinous aature, one for forgery, and another 

f i) Drof^ri* Cmfoay f, Dauir, polL 195. SatM^'r/mt r. G/^ poft. 

V for 
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for pcijurj^ for wUch he aftenrttdt fuflered at he deferred; Walhu^it 
^ nd uoder tbele circumftancet to be fuie it concerned him very ** 
much to find out perfoot who would be bail for him* 

There are a gr^t many peopki witliout doubt| that bring ii^ 
trcfi upon themfelvet i but while they are in fuch a fituation, it 
does n^ make the leaft difierencei whether ditbefi came 
upon them through their fault or iheir mitfortune. 

*While y^fhet Grot wat tn thlt deplorable condition^ the 
defendant drawt hit will, and givet himlclf a legacy of locoA 
Hiit it no very favourable circujnftance, that tn attorney who 
drawt the will of a perfpn in furh a fituation (hmild take the 
advanagt» and fccure to himfelf a legacy of rooo /. and, befidea 
tjie inferring the legacy in the will, it is carried much furthcri 
and yaphti Crock is prevailed upon by the defendant to give hint 
o bond, reciting many and faithful ferviers, and particuferly the 
procuring bail on the criminal profecutions, and the bond to 
remain in full force till the eaecutort of Creek Qiall pay 

to the defendant the fum of looo/* in fix montlit from the teu 
taror*t death \ fo that by this means the money is fecured, and 
it it, to all intenrs and purpofet, made irreyocaole* 

It has been faid by Mr« ChaU^ that this is only a legacy given 
with a preference \ but itdifiert very materially from fuch a lo-, 
gary, becaufe Jnfhet Crock hat bound himfelf in a bond, which 
nukes it a debr, and irrevocable* 

Upon tliefe confident ions, and at tended with fuch eircum* 
ftanect, tlie defendaut appears in a very unfavouraUe ligiit to 
the court* 


This cafe been compared, in the firft place, to the do* 
frauding of young and impr9vi^nt heirs, where the court re« 
lieve^ upon general piinciplcs of mlfcbicf to the puUIci^ with* 
out requiring prticuUr evidence of afiual impofition upon them, 
as they are cafes of general concern} they alfo give relief, be* C ^9 3 
faufe the circumlla licet and fituation of the young perfoni at 
the time of the agreement make them extremely liable to impo* 
fitions (i)« 

Now confi'Jcr the condition of Japhet Crock at the time of en* 
tering into this bond \ be was under very feverc profecuciont, 
for very heinous offimees, and, in fuch a cafe, was obliged to* 
eall in an attorney to his afiiitance. 

It hat been faid tha^^^^fe^ vat a very cunning fellow;; 
and a very great i^ve, and I believe it to be true; but the 
^urt mull not conner-tbe particular circumftanccs of the matw 
but the cafe in general (i) $ for a perfon may be profecuted (ea 
th^e very crimes, and yet be innocent; and it would be very 
mifehieyous if tliere wat any encouragement given to an undue 
^ventage taken of another under fuch circumflancr^. 

The next cafe to which k hat been compared are mardxge-bro* 
cage bonds, which have feme fimilitode, though notenrirely fe (3 )• 

The SMXt was the cafe of mortgages, m ^here a perfi^^ ukes 
Ae advantage of ancthiei't necelfi^, and fecuret 10 himfelf an 
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*9 CAS ES Argued and DetermineJ 

WAtHMtT exorbitant iniercft} in which inftancci the court will ftt it 
• if QDy iinjuft gaiu to htrardfi tliough it be not done 

ui the bare-faced way of intorefti but in fome other i1iapc» 
What is the genera) rok the ciiurt goes upon ? Vliy tliu per* 
fon’s being In fudi circumllancea that any body might have taLou 
tl'x ndvanruge of hini» and here the court will not allow jt, any 
more than B. to get an illegal benefit to himfelf* 

•So, in this cafe, Crook waf no'more under an obltga* 

tiun to employ the defendant as his attorney than any other. 

1 thiak the cafe is llrongcr between attornics and their clictUlt 
tlian any of the calcs tlut it lias been coinpjtvd with hy the 
connfeh 

Bccjufe all t!io courts, both of law and equity, order their 
hills to be tavcil: and ilicre are a numixr of c^^fes in ihls louti, 
where a clicnr, unallillcd by an attorney, has paid a Ijw biif, 
ami accepted of a receipt fur it, and yet h;is bc^^n allowed to i^ptu 
the triiole account uotwUliUanding, and tu Uke i*\ci*|nuijis lo 
anv improper or extravagant charge in tlic atrnrney'a bill. 
XvjlitwIUerifr ^3y, even if a client has given an attorney a l>ond or mort* 
4u«eoift«y** bill gage to feenre the payment of what was cKaiged lo bn due to 
* him on account of a law-fuit, the courts of lijuUv lave relieved 
the client, and ordered the bill to be Uxcth 

And what is the rcafon the court goes u{Hm, in fuch detenu i* 
nation ? wdiv, the great |Hi\Ycr and influence that ah attorney has 
over hts client. 

Now, coiiJutrr the prefent c.tfj 5 here is nn csiravagant re¬ 
ward given fur fei rices, end the cuurt, If they had allou'cd the 
legacy, would, in the firfl pUee, have diretlcil the MilUr to 
inquire what thclc ferviccs were, and whether they were In any 
pruponion udi*i|nitc to the reward. 

'rhefe two cafes have been put by couiifo]: that after a fuit 
is finilhed, if a bond U given to an ntintncy, to feenre to Inni 
feme reward lor bis iu*:rit v*nd fvr^iee in n eaufe; or if alter a 
inarrbgc had, 1 ficumy is given to a perfi >11 who w as inllru- 
menial in procuring tl:e match, for a conflclerabJe fum as a re¬ 
ward, that this court would have fupp<»rKd them as juii demands, 
Thefe are certainly very diilcreni cafes from the prefent, hut 
I do not know, that, even iu thefe, Uiere has ewr been any Ue- 
ternnnation* 

But the bond here docs not import any^lteg of this kind, for 
it only rectus fume pall fervices, wljicb vwe immutciial and 
trilling ; but the principal confidcrotiou U for any future Iwrvices 
lie may be feudy to do him. 

To be furc, after a fuit is iutirely at an end, a client may give 

an attorney a reward for fcrvtccs, ovci and above his legal fcv& (2)« 

Thefe are my reafons wdih regard to the pubiick; but tJicro 

ire other reafons that weigh with me In this cafe. 

'rhe clrfcndant has fjid In his anfwcr, that this is a voluntary 

bond, but then he has like wife fet forth the rcafonable motives 

% 

(1) Draper^ Com^tu^ v. poft, 295. (s) OUbamf, KoW, z VtL 259* 
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which might induce Jophei Crock to gire thii bond \ namdf^ 
the many and frequent feWices tlic defendant had done. 

Now what arc they ? only the few tranfa^lioni from OMer 
1738, to the time the bond Mars date. 

This It a falfe rccitil % and fliewt likewlfc, that there is Tome 
impofitiou^ and an undue advanuge uUn of Jafhet Crock*c nc« 
ceintiei* 



There It another circumllance too; it appears that the bait 
was given upon the ctrthrtiri the very day ihe hood wat given» 
jull at a period of time when Jtkfhet Crock muft have gone to ( 3*3 
nrifoda pnt >n hail \ I do not enter into the conHderanon of 
hired iMih becautc it doos not appear what was the nature of 
tikis bail. 


Now whut is the defendatu’s merit as to this bail ? It docs not 
fo much as appear that he gave any counter fccurity to the baih 
fo that lie has ilone notJiiiig more than wlut every attorney does 
in t!ie common cafes of bail* 

Upon the whole,! am of opinion that iIjc court ought to pay' 
no regard to fuch a bond, as it might lie attended witJi bad con* 
fcquenccs, by cncuur.igtng uttornics, after tin y have gut into the 
fccrets of their clients, to vatort from them unreal unable rewards 
to themfeivcs ). 

'Hie queflion Is, whether this bond may Hand as a fecurity 
for fuch ferviccs as the defendant has really dene, and for fucu 
demands as are really diic. 

And as the plsintilT fubmits it Ihould, I do not fee any rcafon 
why the court fliould iuteipote. 

But 1 0 iall give d:rc£lioiis to the MnHcr to inquire what ex« 
traordinary ferviccs the defendant hu done to intitle Itim to any 
reward, and what is juftly due for fees \ and his Lordflup made 
au order accordingly* 


(i) Vide OUksm v. /f«W> 2 Vef. 259. IfyU^n v. i Vcf. 549. 


Simpfin yaughan, Frkruarj I, 1739< 


Cnfe It. 
S.C dtedaVcC 

foi. 

A Bill was brought by die obligee in a bond againfl Fintgbon a trUefoas 
the reprefentative ij! kfut, wlw was a co*obligur w ith Uahrr, 

/ SJliupfrscfNa 

X aiH #. to C. Ifl wWdi Je obtifen aae ealj jotAtlj bsvnd{ one of llwm U ^ 

wa^ wkeeber the (luv'itorts astveaabW tW the vbple meoey* Tt4 t*ort rdwW 

The bond was dated die iSthof S^rwkr I730> aad filled up 
by Bakrrf one of the co-obligors, as follows: 

** John Nut and Baker are held and firm'j bound in 

the fum of 4000 L W which payment jufily to be maile, we 
** bind ourfelvet, our heirs, executors and adminiftrators. 

** The condition of this obligation is fuch, that if the above 
bounden Join Nut and J^fpk Bakery their hein, (9'r* do well 
** and truly pay the fum of 2000 4 tbea this obligadon to be 
«void.*' 

Ic 
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CASES Afsocd ind Dctemlned ^ 

II vai recited in the bond that NiU tnd Bahr were pnrtmrsK 
Nut died in I7i)» pofTefTed all the joint eft£ls» and 

five raoiiths after Ac death of Nm became a bAnkrupt* 

'file pliintifi* fuTgcfta by hia biU» that ai the bond was filled. 
up by B>da % that omitting {everally bound| was done fraudu- 
icotlyi or through ignorance and midaket and therefore be 
»ght to be rclievedf either on the point of fraudi or that as 
the rcincfcntAtive of Nut confrflci afTcti by his snfwcr, liis debt 
ought to be fitislied out of the faid aflets; for the defendant 
T/wgAin his fet forth by his anfwer, that Nui^ as a ielation of 
cnc became intitled by diilribution to tlu: Turn of 

szo^L as hh ihw of the perfenil rftate of Nm^lwr^ aiid th.it 
/'wgi'inf as one of the reprefentatives of Nutt has permuted 
this money to be retained by the jdiuimflratur of //awfiv/, to 
indemnify him agaiiifl titc plamti/T^ demand on au <i*nit of Am/j 
and by vinuo of hit bond. 

'rhe defendant infills that the affets of Nut arc not YuMlr, be* 
eaufc the bond U jointi and not ioint and fever a) i . ml tliorciore 
by rurvivorHiip i^i anfuerablc for tlie uhoL nioiiLy. 

Load Cwsvcri tot, 

There is fom thlii^ ne^ in diii cafe} and yct| upon thr ge> 
neral rcafoning of this courts equity will extend it tiirtlicr ilt^ii 
the hw uill do; u'lw as to tliis^ It oannut lie laid down os an 
invariable tulc» th it the court will do it m ciery cafct 

The remedy >u point of law u.i« catinguilhed^ as againll 
Niif and fui sired only again (I Baltic 

The principal in^udicnt for die pIvntifTi is| that *tis not a 
debt in the uay of tradci but is an actual loan of a fum of mo* 
ncft and theikbt confcquencly artfas from the contract itfelf^ 
and if dicie i« any defed in the contrafl* die court will u*forr 
to what wa» the principal iiiicntion of the pardesi that they 
fliould be fcverally 4 *id joindy bound (r)« 

1 have upon othci occafioni mentioned the cafe on the 
Korthern cireuitj befoie Lord t A cirh in confulcra- 

Cion of zo/. fubnijtrcd heilelf to the plcafure or a man $ he uaa 
fo ungenerous aficrwaidi as to refufe payment, awV flie was 
obliged to fue him upon his note, which, in the heginiiiiig of 
ir, was nieiitioiied to be for 30 A borrowed and received, but al 
the litter cusl were tlicfc wordb, ^uhtth I ncxnr h ptty 

My l/ird held, that here is founJ.itiuii for 

an upon die lemUng on one fidet^utd the bon owing 

* on the other ^ atul the words in the conclufiOT. qf the note will 
make no vosiation, and confequcntly die pl^ndfl* in the afliou 
is well eiitided to recover the 30 A 
It it the lending of one fide and borrowmg of ^ ctticr,^ 
makes the ftrongth of diefe cafes. 

As to the word purtHir$ being reched in the bond, that is ra¬ 
ther in the nature of an addidoo chan any thing tiCn, and oo 
great llrefs to be laid upon it* 


(0 v. SQU 1 voL 9a 


r. Ciarr^, a Yef. soo. 371. 



^ • (n Tuae of Lord Chancdlcf Hitovicci.* 

AU cafes of thU fort nuft depend upon their pardcolar cir^ 
cum (lances* 

Nov here is a reafonabte prefumption that thU bond was ai¬ 
rier through fraud, or for want of lU]], made a joint, Snftead 
of a joint and fcveral bond; for Baker^ one of the obligors who 
filled it up, is only a tradefman, and intireljr unacquainted with 
the common form of bonds, where money is lent to two per* 
fonsi but I do not think it was a fraud in Baktr^ but merely a 
mi/iAht and this is a head of equity on which the Court always 
relieves (I)« 
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Tht/ecMj queftion, Out of what fund is dtis money to arife? 

Now it cannot be infilled that the taooA left !n tlie hands 
of adminiftrators, is by any particular agreement 

made liable to Sini^w*$ debt, but merely left as a fecuiity to in- 
demnify them againll the demand. 

'lltc next quedion will be, Whether thefe perfons, o/s. /fiw- 
H/f/$ adminiilrators are proper parties to thb fuit I 

It has been faid at tbe ^r, that you may make any perfon a 
defendant that you apprdiend haspolTcOed tumfelf of idTets upon n^w^tkntBf 
^whtch you hare a lien: but this certainly cannot be laid down 
as a general rule \ (or it would be of dangerous confeouence to v 

infill, that you can make any perfon a defendant who has aRcts, 
unlefs you can (hew to the Court he denies that he has any 
fiich aflets, or applies them improperly. ^DuiaSiSt 

iuA aSe9t ST iprUn than inpiinnlj 


But, however, in the prefent cafe, the Court may pre fuch 
diredioru aa will reach tlv fum of laooA for I (hall order the 
adminiftratore of Havfiins to retain this money in their hands, 
till Mr. has difeharged this debt to and upon 

fuch payment, tbe adminU^tors of Hawiuu fiuU aflign the 
laooA to FnughaUf or fuch per(bn as he (hall appoint \ and his 
Lordlhip was ^afisd to order accordingly (a). 


(l) VvhIaU f« % Cut's P, 

W, ijl. Muttux r,*Lmdui JJfvwaet» 
mutt 1 voL {4$. Hr^iU v. BxchAMge 
I Bsier Pmv, 

I 4$6« if wumi r. cited 

a Pyi tpj. Hiwexgi f. tfw/eir, 


4(7. Smth Sfu CmpAny v. 
cited a AV* 17 ^* /V- 
v. Btittt 7 Brs, A. C. 204.44e. 
forw v» I Bn, C^, Xifi^ 5 }%' 

Beiir, CMMd^i. Amh, lot. 

(a) Bfg. LH. B, 1739. ibi. 15s. 



CASES Argued and Determined 



1 

Cafe at* Bmie^ Executor of H^bnrt ?. Gallji April the ajtli, 1740^ 

iC^rr Term* 


&C. B«m.Gh» ^T^HE bill W3S brought bf the phiniiiTei ai executor of He* 
A, hitri^ againft the defendant, to have a note delivered up 
eawr^i^ck ^ ^ cancelled (which Hekort had given to tlic defendant,) ujxiu 
ef 59/. Ar a charge uf fraud and impoiiiion. 

f"i* » wjA (?. a tStlajlIar, In ivc mentbj ti«#; in a tew davt after he eama fi a|e> < 7 . 

f a Awe ibr the 59/. wichauc pradiKioa 4 *it Ma»uiit» or dt'^vering him 4 biU* 

M« IMuair, upon iho ckcuvA^nct of the ede, dw note to be ileliverae up to bo 

oacaUed. ^ 


Lotii Chakce2.loe dated tlie cafe in the following manner* 

A jroung gendeniatif admitted to be, an infeni, and known 
to be a fchoul-bojr at fchool, near O^f/erd 

chapeh taket it into htjt head to refon to Gnlffs cotFcc-houfc, 
or rather vi£^ualUng-houfe, as all forts of meat and liquors 
were fold there \ anti the mailer of it fuffers a fcliool^boy, jull 
turned of twciur, to contra^ a debt of fifiy-nmc pounds, in 
tlie fpacc of five motitlis, from April 1735 to iiic Se^aukr fol¬ 
lowing, when liU allowance in pocket-money by the guardian 
was only feven ihilliugs a-wcek, and in my opinion very fof- 
ficient. 

^ The things for which lie contraQcd the debt, were for meat 
either for hiinfcir, his friends, or hi$ clog, or fur liquors fent to 
liis lodging, which war the fchool*, in one iiay claret to the 
amount of 3/. burgundy \L io/« champaign a/. 7/* in the 
whole 6/. t 7/* iL i5*'* wa^ charged Hiiorhcr day for rack 
punch fent to hi> lodgings i another day cjfft Md jfUitt^ 
which, if it had relied tlicr.'*, might have been cxcufable, if 
done once or twice only; but it was by no means commenda¬ 
ble to give an infant fucli Jong credit as lix months for evxn 
tliefe things. 

The defendant's telling Mr. when he came to in* 

quire after his fcliolars* behaviour, that it was no bunuefs of his, 
was a very ijnpro[)er anfwcr to the fchool-maflcr, and an evi¬ 
dence that he was doing wTong, and wanted to conceal it. 

As to die young man himfelf, he appears to have been often 
in liquor, and the fads fpeaks itfelf, confidering the great quan¬ 
tity of wine, wliicb were fo frequently feu him. 

* In two or three days at mofe after Ho^rt age. Gaily 

prevails upon liim to give a note for the 59/. though uo account 
appears to have been kept of the dealings, nor any bill delivered 
after Hchart came of age. 

^ 25 1 general conlldcratlons: 

FitJIt ^ to the tranfadions between Hof^nri and Gatlj before 
the profflilTory note was given, and before he was of age. 

Seepm/ljt On the alteration that has been made, bv a promiflbrf 
note being given, and upon the circumfeanccs at time it waa 
given* 



in the Hme of Lord CStancellor HmvicKB» 

As to the firfti they are tnnladions of ftich a nature, m 
ought to be difcuantenancccl in a court of equltg* Oallt. 

The hv lays infants under a difabilicy of contraAing debts, 
except for hart and even Uus exemption is merely to 

prevent tliem from petiAung (t)« 

Thereafoa why the law by» them under foch rcftriAioni, it 
to prevent tlicir bang impofed upon, unknown to their parents 
or giiardianSa 

Neiihcr law nor equity know any difference between an in* j. 
fant of fix teen or feventecn, and one turned of twenty, there 
being a precife time fixed for tlieir coming of age, and the latter 
may be equally relieved with the former} for, till he anives at ^ 
twcnty*oitC| he is conlldcrcd as an infant. ^theriTiwv 

AluitjrideUmr, 
if 40 |aM tDv reUcTiUe vricb die Jwmriw 

From all tiu circuniffances of the cafe which I have ftated be* 
fore the giving of the note, it is very pbin, that the defendant 
a^U'cl uta/d/sJe by giving evaCve anfwcrs, and by endeavouring 
to fvcrcic what he was uanfaQjjig with the infant* 

As to the pc'iul point: 

It iH truly fitid on the part of the defendant, that if an infant 
tiikcs up goods before he conics of age, and gives a note for it 
after he is of age, if tlicre is no fraud, it is good at hw (i)» j 

for ten Sficr lie 
CMwi ef 4 |c, \f ae ItjuS, paa 4 •. Uw% 

It ha^ been likcwifu faid the fxtcutsr ^ Hchrf, the plaintiff, is ^vh«i !&««• 
a mere volunteer i but I Aiall not confider hint as fuiii, for, as cenfcimibk" 
(landing in the place of HUarl (who, if he had been living, and 
lud w.ikcsl out of his drunken fleep, might have been relieved,) 
he is cqu.illy iiitided to relief as fuing in his right* orjt<,aii4«AMc 

«r 19 UkaA 

from bin imncdwttly omini of igr | te Coon, oa a VUJ bre«slit even by ku csc^uror, «ilt 
««0cr it tw be cirtctllvU ( fi*r ettemptins thuo to fttbSMtute fiuX 4 blrBiJn, made with in irdte SuriJiS 
hi. iiif.iaey, U a priKipol iairodkAt with a emit w nJicre. 

4 

Where it !s manifeft tliere lias been an unconscionable bar- 
g;dii made with an infant before be cojnes of age, the taking a 
note of hand from him in two or three days after he is of age, 
to fublUniiatc it, is a fufpicious circuialbnec, and has al- C 3^ ] 
ways been a inatciial iugredient to dirct\ tlie confciencc of tltia 
court (3]. 

It is very flrange, that there fhould be no account fubfiffing 
for dealings cf fu^^onths, nor anv pretence of a bill •delivered 
after H^rt came of age, nor is there any evidence tliat a Lid 
lay before him for his con Gderatiou, at the time Lc gate the 
note. 

So that here is a note vvithout any previous confidcratioTi, 
which, to cJlabliUi, would be contrary to the rules of tlua 
Court (4}« 

(0 /Vf Zmth^.pZfms, j 1801. (4)'^'^ C^wr/v. Ci»rr^r/w. \ Bn, 

I2) Y. US- CIm. 4:./. t6. id dcw. v. 

(3) iWsntf, SMiY IJ. JmJjM, 3 Bn, Cfa. t;. to now. 




1$. CAftZS Aigtted ittd Detemilne^ 

tiMmt ^ If die care and educMbn of youdi hare been thenglit of ton^ 
ftqueoce in former agee, or ^ ptdrfick concern by the paitntf 
to gire any encouragement to a tranlafiion of thb kindi would 
intMy dmit that caret and be extremely fatal to the healchi die 
manner and every thing elfe that if valuable in young per font* 
The c^e die neireft to thU^ ia the impofition upon young 
bein» in dte life-dme of their anceftorfi who though of full age 
at the time of the fmad, yet if hit necei&tiea» eatravaganciea, dr 
the feverity of hii parental made him fobmit to the iropofttion, 
thif coun will gire relief merely to diCcourage attempta of thii 
nature (i)« 

1 think it neceflary to make an example of the defendant in 

ai it U fo netf a nrighbour of 
and, upon the whole circumftancci of the cafe, do do* 
CrCe the note to be delivered up to the plaintiff to be cancelled 
but if the defendant fhould be minded to bring an aftion at law 
for gobdf fold and delivered, he fluU not be enjoined irom do^ 
ing It I and 1 will likewite direQ the executor to adroit aHetf, 
and not to iniSft upon the ftaiute of Limitationf, ftnitnU Uti in 
die court of chancery, but, at the fame time, 1 fliall limit him 
to bring hts aftion by Micb^ihuu term at fur^efl \ chat he may 
not, ilirough vexation, defdr it at long as he thinka proper | and 
hif Lonlfliip made an order accordingly* 

t) See 99. Ftttmitn v. PUf. !• f/««bp#v. Ci/e, XJI. 

. yp« V. Mvim, I Bn% Cfo« 


j. 


Cafe 33* AJthumbM verfus BrsJ/hswt April the adth, 1740^ ttpon the 

Eijuity referveo* 

, A rr^HERE war a devifc to eharitabk ufee under a will in 

lLe^ 4 r" 9 !cI* I *734* teftatoT lived tiU * 73 ^* * month after 

•l« 4 1 Vcf. the new ftatute of Moiunam took place, and then dice with* 
**^*^ ^*’ out revoking his will 5 it was referred by the Court of Chancery 
A to the Judges for their opinion, whether this was a good dif- 

pofition to charitable ufee 1 and all of them, except Mr* JuAice 
vbo was ill, certified that die devife to ihefe ufes was 
«fioodi tftir good in law, notwithiUnding the z& t and thereupon l^rd 
Chancellor declared the will fliould be eAabliAied, mud the truAi 

•fMflft&ao « • 1 . • 1 • • « \ 

pUwi All t’f the charity earned into execution (!)• 

(V- 

Mff Mr. Jdfticc i)«Mt etc^M tlut rkt 4cn6 wm gaea ui tar. 

(1) 1739# fol. 4ti. See /trJp iHJ* lB6» AtNrM0 GaetA v. 

Omerd v. p^. ) vol. 351. Amh. 431* Atfm^ Qtmrd 

j F#/* 39. $ C. Ait^rwy Qmtrif v« v. dkwim. Ami, 5{0« 
jffA mmif I may< PnUet v« SmA^ 



£d die llittf of .Ixfd Ghmcdlw HilMRctU 


H 


ftf^W/verfut Pa^y April the althj T740i 


Cafe if* 


77^/Z L JAM tpAng^ made hu will in vrititift figned hj t.C B«rm.cb»i 
himfclf» but unattefted by witnelTeS) wherein was the J|^ 
fullowlng ciaufe^ ** All the edate which I have I intend to »6i. 9. c. 
fettle in thia manner ^ Mjr ellatc in Ktr^HAl^ near 
mu^bom^O^lt^ by Himnniham town, which is 135/0 
** ann, ia8A exchequer annuity (and his ftocksi which the vinioscifuit^ 
” teftator enumerates) all wliich I give lo my dear brother 
** Anthony Sprhtt^ I after his death, my deftre is^ that it OiouIH haS Botfums- 
** be difpofed of after this mattner; To Mr. WiHiam T^mH^ ^ c^rr*- 
the fon of Samuri TuffntU^ efq# at in Efftn^ my efiate 

at KirkyHall^ wUe^ !i boT. 

(Uf bcUUSMi 

hf tht fbCate of fmM toS Pfijom nhttt to Mi eSMt ooJy m ftb Sj tiiS 34 gf 35 IT. I« 
caket ift 6e*SvsKt ooJ/a mS 4m mi exUoS to emSMBry cIUm • 


The otlier part of his eftatOi the teftator gave to the perfons 
named in his will, but made no fur render to the ufe of his will 
of what was copyhold* 

Willtnm TttffntH made Iiis wifl in I 733 » by which he dcvif<;d 
the efUte of AV/^/Ar//, and otlicr eltatcsi to f^>gr, ai;d tw*o 
otlicr perfons (i), of which one was his heir at hw, in tmifc 
for the plain tiff’, but this tcftatc»r did not make any furrender 
to die ufe of his will, nor have ihe devifees ever been admitted 
to die copyIiold edates, but, notwiihHanding, on the death of 
AfitU/ty S^j/ilrt in J735, they took ponUIion, and aninft them 
the pl.untiff has brought his Dili, for an account of the rents 
and profits of and prays that the eHatc may be de« 

creed to him. 

Lord Chakcsllor, 

I wlU confider this cafe in two lights*, fifjly whether the will 
of a copyholder, unattefted by wltncflei, Is faHicieui to declare 
the ufes of a furrender made to the ufe of a will) and finndfy^ 
where there is no furrender, as lo the cafe before me, w*hethcr 
fueh a will is fulEcient to pafs the trull of the copyhold lands to 
the plaintiff. 

^ith rcfpcA to the conCdcratlon of die queftion in the firfl 
of thefe lights i where a man is feifed of copyhold lands, and 
furrenders to the ufe of his udll, and executes a will, though not 
attelled by witnefles, yet it lliall diredt the ufes of the furren* 
der (2)} for the daufe in the ftatute of Frauds and Fcrjiines 
which requires thtr^Hator^s ligning in the prefence pf three 
witn^ffes^ and their acteftadon in hU prefeucc, is confined only 


Wbere B nm 
runM4Br>4 
rapjrbold 
t» ibe afe i>f bk 
vifl, thotf|H II A* 
utcApdj H (bill' 
4irc4t 4 k aCnSt 
tueb rn/RASer* 


(1) This.if not correft; for it wts 
JntSmy Sm'Bffii that deviled (be jpre« 
mifics to end others* This cafe i% 
more fully and accurately fisted in 
GLi. Ihp. 9. where it ^reci with Rrg, 
Lik. §• 1739* fol. a I 
(s) <2r wfe/"*v. p^* 

Voi,, U, 


I Ftf* Sa5. Cer^r v. t Br$. C^. 

lUy. 58. Har» C«. Lin, 111 . d. n. 1 . But 
a tw/irmmjfrtMd^ where there is no cuf- 
tom to rorrender to tbs ufe of a will, can 
only pefi by ■ will sltefieJ According to 
the fisiate of Fnuds. v* Qr^i 

Amh* 199. 





C A 8 E ^ ArfMl 


lo fttch eiUtei M ptli by d» (btnte of Wills, 34 (9* yc 8« 
r. 5. which is sd sA to explsia ooe nade in ihs 31ft of ^ farao 
hii^, snd St the clo& m the ddrd fedion enifis, that the 
wo^ ^ whmtmcty in the foraier iUture, ih^ be do* 
cbred, expounded, taken and judged of eftates of fee-dmtde 
ecilj, whica ibewa plainlji that it does not extetid to cuftom* 
•ry cfiates, and has been Co fettled ever fince the calc of the 
^Sw' a i y * GowrW verfus which ts f ep otted in 1 Krnr* 

where it is laid, in f§gi ypl* ** Ai to fucn of the bodi as 
^ were cmhold, tt wai agreed, drey were well appointed, they 
^ piftng ^ forrcnder and not by will, chough t^re were no 
** wTtn^ei to iu** 

IThm dw N|il As to the fecbnd qncftion, whether die will of WWiim ^fnn* 
|W will pafs the tmft of ^ o^hold lands t where the legal 






___ toe €tHk 

eoitriktwUsrrdider, but the lands lhaU MCwidiftanding pafs by this dcvife, 
according to the general rule that e^uirjr loUowa the law, for 
Mtbi dw there a copyhold will pafi under a will, without three wicnefles, 
or where that are no wimedcs at ail} and if this nicety is not 
required in pai&]i| the legal eftate, e fi rt m i it U not in paHiiig 
the equttaM^ and therefore the t^m qm iritfi may by the fame 
kind of inilrument difpofe of the truft eftate, as if he had the 
legal edate in htm» 

There is another queftion made in this caufe, and* that is, 
what entered the plaintifFhu in the edate at KtrS^Haii, 

I am of opinion the word i/lati is futficicnc to pafs not only the 
land, but ^1 the intered the tedator had in it befideii for 
ealj cfccia»ff though here is a locality, Kir^HaJif yet the tedator meant his 
^|***w^ intered in it toot for fuppofe, and 1 bdievc it has happened, s 
^ man {hould give all his real edate in Kttgiandp here is a JoeaUty, 
and yet none will lay, chat the intered does not pafs as well as 
the edate. 

** AU the edate which 1 have, at the outfet of the 
win, Ihews a plain lottntion in the tedator to difpofe of the 
whole, and coofcquemlv Mr* Jlnibon^ Springet the 6rd taker 
had only an edate for life, and the reroainder^niaii Mr. 
iwm TiffaU an edate in fees thcrefme the plaintiff is in- 
titled to die decree be prays by his MIL The cafe of Oirt/M 
terfui Bichffifi * was prizicipally relied on by the plaintiff’s 
council, as beiog in point, allowed by Lord flarJwuii to 
relemble it very mn^ 

( ) See Cw V. /qg. j vot. 75. (s) RiJm v. f$/f. 5 vol.4lS!^Aad 

the sots ihcnto. 


['LL 










‘aimSf^ U LwdTmM^t 

•MiittBSi UaSi, wk 
• wUlfar^MtMai ibe 
ovtrsAs.** M^vtr. 


1157. 

» 


r. ** A tttotftr IMng owl Ia U, «UI w 
% traag^rMT ihM h« inxcotH SjfpoTf 
if« ftCciCflt vorSi is dw SUlMdaf miu 
siWrW>KS 4 fktt9 m b MisilMtt 


ill ttiuineBL 


n 


ihfiijf Fftmm mfoi tk iTtb, 174^ 

1 ) 7 *thii eile Ac Lord Chincellof laid do»n the fdlowiag l.c.Sn. 

nika. jr* 

, That an hat of it or 13 yean of age, if a dealer in bori^ Mmaoif. 
or other erade(0ien> inpoCe open him) by felling at eitraragiit^ 
priceS) in nuaaberl^ inftanceai Ihall be relicrcd in tEU courts 
othenrife if in a Cngle only. 

Thia covti in relieving an betf agaiiift fnodi doea not cob* 
fider whether the eftate in cxpcdaiicy cornea to him ii heir to 
hia father) and by defeenti or from any ocher •rdadoa 1 but the 
rule which direful in thia cafci ta die neceffity that young heire 
are in for the moft part) which naturally lays them open to im* 
pofitiona of thia kind (1 }• 

Where an eitraragant price ia charged for goodi (bid) and a 
mortgage la taken to fecure it) the heir may be relieved fo for to 
it ftindi at a (ecurity for the unjuft gain ( but after it U determined 
upon a quantum wrrw/i what waa the real worth of the goodly 
the mortnge wiU ftiil be binding upon the beit) for lb much a$ 
ia found by the verdiA* 

(i) See Bmte t* Gati^t mt )4« Jd# 


HiU verfua Aiam^ April 19) I740« 


Cafe ad. 


W H^ R E a dtle ti fet up to an eftatc, by h btU| and 

you make a perlbn defonunti who difclaimi all T^jnitifui 
and do not bring Um to hearingi the Court faid ydu Aall not mx M \d m lU 
read liia evidence aa a proof of your own righ^ to the prejudice 

of another defendant* wapnof 

•fyawevi 

dabti ta ika rrbite of iMbcr dcautec. 

Where a mortgagee tIEgna without the mortgagor’a j(Ming» 
die heir of the mortgagor) on preforing a Irill to ledeCT) hu 
no occaGon to bring the original mortgagee before the court) abrciw 
for the aOigneci aa (landing in hia plW) will*be decreed to 
convey. » ’ 


O/amUlt verfua April 3O1* 1740. 

0 R O Ch AMcelLom laid down the feUowing mice. 

That udtere a marriage fettlement ia executed after maN '** 
riagC) in purfuance of afti^ pnyioui to the maxTiaget and die 
limitadona are to the huibaad for lifo) to the wife for lilbt ind [ 40 ] 
to the beira of the body of die huftand to be b eg o tte n npoo 
the wife) it b execuMy* a^ vrill be cafried into ftiafi fotrl^ 
mem b y thb couj^ rotperwife if executri ite mtfAge .with* 



Cafe 17. 

brnmrL CWb 











oat any irticka prcrtooi to the marriage to dired the ofti of 
a. Patjii. fcttlcincm (i) 

Tlie fiu ci H» 8* c. aS./ a. rivea a tenant *m tail 
to make leafes for three Uvea ab&lutc» bat not for 99 ycari 
terminable upou three livea (a). 

Where a fettlement made ^ler marri^Cy givca an equivalent 
to the iflue, for what they were enrided to under the fetdementp 
previout to the marriagep the Court would have dSfpenfrd with 
carrying chat before the marriage into execution) but in the fet* 
tlement made ^t(r luarriage in the prefent cafe no equivalent U 

J ;jren to the iffue, and therefore the recth:cDe 0 t.fr/ 9 ^p which ii 
or the benefit of the i8iie« mud be purfued. 

Mr* Serjeant BarmrU^ baa ftat^ the cafe very folly in hit 

Qianftrj ^fortSf p* t8» 


(l) See Femu Si to 75. the ]d. edit* (a) FUt /f%V/«ri^icafc, 8 Cr« 70. o» K 


CaCs a8. 


LevnlUn verfua Jferlww^^i Jnnt 23^ 1740* 


Skfc TTTHEN a fupulcnietiul bill Ubrought for any new mat* 

9 >^hUi> VV ■ 

wa ^ ^ ^ . 


I.c.ltfa.cafc 

Mia... VV ^ ter difeevered fince the hearing of a ca^fci before the 
tUiiWKb«4Uc»- former decree waa ligned and enroUedp if the defendant to fuch 
vtfyorDiwjoic* bill ia able Co (hew tlut there la no new nutter difeoveredy he 
rniwil advantage by plea or demurrer (i}p ud it ia too bte 

4iMMbSft ^ to infill upon it at the hearing (a}» 

miCf utbt 

MM 

AUnofivTiiv Where a decree is neither figned nor enrolledy you cannot 
IgiNDftr wi^ bring a trill of reviewp but a fupplvmcntal bUlp in the nature of 

JisWcT* 

Tk< tTidtM* ^ nccelTary there (hnuld he a certain and pofitive evU 

otceevf u w deocCy aa to the finding ot deeds, after a decree, which, if dif* 
oa^lkcruid*^" covcfrf bcfotc, would liavc Varied the decree, butiuclievidence 

tiuk onlf iifbe only as the Court thinks reafonablc* 

CosrtOunJu 

There ia no rule of evidence to be lad down in this court, 

repi^to * rea&iiable one, fuch aa the oature of the thiug that it to 

^ncc, ki (wtk u be proved'will admit of (4}* * 

VhetUniwac 
fCwU «iU iSfut ol** 


V (0 V. /•/. 3 vel. 

•17. 

(*) ymat.ymt, , vol. 117. 


(3) SfMMJiJtf T. JLulLy, 

V. AFW/frf, 3 voh 8ll« 
4 i«*ra v. Mwv* a 596. 

(4) FiUim v« Fillifn, 71. 



IS tbe lime cf Lord Choacdbr Hiidvicci* 



4 ^^ 


Cafe 20i 


I Gm (wo thirds of three eighta of my joint (lock and tnde ic.Btfo,Civ 
to my grandfon Rtchofd provided he fhall attain hi% 74 - 

faU age of 31 years, but if he die before ii, then remain^ 
over to the plaintifi. Ruiard Turner died before ai. 

SioVftM he 4t* 

at, bt i\H bciln te iff, the ■MalftrMw of 1. T* U aft «adM m dtf IsttiafSitfa froio 
Iba tht Mbnr*» n cbf ui£«(*i 4«icb (t). 


1 he queftion wa% if the adminjftrator of Tterwr it entitled to 
the intermediate pioCu, from tlu. death of the tcllacor to the death 
of the inLnr« 

Tie Mnfitr $f the ReUu The whole htmi opon this, whe* 
ther this was fuch on incereft as vtilcd during the tninority of 
Rhbtrd Ttaner^ or whether it was Aifpcnrlcd during his mino* 
vity, and djvefled upon hit djfing iHpfeie ar« 

Coiiildtung .It upon (he ooidt of the will, 1 own I thiuL it a 
very llron^ cafe as a condition precedent, and that the r'hte 
could not Vs (I till the infant attained the aa»c ol ai. 

Nothing It n«oic frequent (hin a future intcu'll in a chattrit 
and cheio u ro in fiance where (he Court fttaiot to make it a 
veftsil one, till the fiilarc time '*omes w tffe» 

T 1 e only diiF.rciuc m ih'* picfent calc is, tlut thit legacy it 
not puqKily moiKy, but the pattnenOup aud the profits of a 
trade. 

'ilit more qciici il a ruts, is made the better; and it u very daiv Hm« 
ccrout to tun into nitctics, to diftmguifh any particular cafe 
from a general lule, at it mull neceflonly breed uiic^ttauity and |Ln.»4] trait Ii 
confufion. ** 


(i) See Hioti T. Piity, feft, j vol. los* 


£//br and others verfut Merrtman^ at tlie A///, July I, 1740* 30* 

M r* Tfnmat Smithy who had both a real and pcifonil 

cRate, was indebted to fcveial perfons, and particuinly 

to the plamtiRs, and, to fccure the phintifi’ debts, he aiticd tatper- 

into a bond to them, together with one 6«/«wr, aa a co- 

obligor* tb«r|cu «ntb 

^ ofhia 

tebt«| lb* plvniiffi wbn at bond creOtDtf reveri&fdlor ibeirpriodpitp bcrrraoivodwirinun^ 
regcl^ily Ibr il yfvtet C. tfao eaemtor* nbodotiacthu mortal ri*vrJl Uki ol thr tdbav'i 
cfttfcs, It viobtit hf tht M^tr ^ tii Et/H, tbai the bUl branlitbv tbc bond«n.tMm (ball bo 4kt> 
nfled, tod opircbaleri^ oocW didcivod 4ltv )u«t peieftoa ct it yean. 

Tienut/ Smitif by an incrodufiocy claofe at the beginning of [4s] 
his will, charges all his real and perfooal efiate for the payment 
of hit debts* 

Then cornea the claufe upon which (he plaintiffs found iheis 
claim* 

Dg «ide- 



’4* 


CA8S8 Aigntf tnd DctermoieJ 




«• n I defife all mj real and peHbnal eftate to Mr. GoJtKm^ Ua 
4 i ite^ ciecQCorii adAiniftratoriy and affigna^ cbacge^ ^* 11 “ 
the pafinent of my debca.* 

IV tefUtor died in 1714* 

Codwjft the der]lee> waa made foie ttectttois and piored thr 
irill} he paid the intereft of fh ftr emt, regularif to the plaifr* 
tiA 0fM>n their boadj till 173O1 at h it ad&tted on all ftdea* 
iMr did they erer feeifv defiroua of their principal \ he hai made 
iereral fiilea of the teftator^a eftatti: firft, of hia freeboldi 
condlji of Me leafehold \ and a third late of an eftate* confifting 
of part freehold and pare leafehold* to MerrimM, IVqueftioo 
upon the whole u biwght to thia* whether* as the derife of the 
m\ eftate to Gf^wis ia not an exprefs devife to fell* but only 
charged with debts, the ren^^ ut this eafe takes the eftate turn 
mertt as the tendor did. 

72 r Mnfin ^the ReOi waa of o^ion direding an eftate to 
be fold* does not imply that it muft be Ibid at all eventa, if the 
debts can be fatisfied witboDf. 

SubjeOing an eftate to debts* without giffng an abfolute 
power to fell* doea not guard the eftate from Ving fold| if debtt 
cannot be paid otherwife (c )* 

As to the leafehold eftatei* they arc oa( of the cafe; foe if a 
man purchafes fuch an eftate from an executpr* it ceafo to V a 
truft upon the bnd* for where money is wantipg* an executor 
muft fell i for to eatertain a doubt to the contrary* mold make 
it impcd&ble for an executor to nife aflets, at no pinfoo would 
venture to buy (l). 

I^ength of rime U no favourable circumftance for creditors 3 
for had they come recently* and prevailed againft the purchafi^^ 
he might have had his fatufadion over againft tite vendor* who 
was then in good ciicuinftinccs* for his bankruptcy was many 
years afterwards. 

Where the debtor has charged an eftate by will with tlie pay« 
ment of debts, and the creditor after the death of teftator accepts 
of the executor’s bond* it is as a new fecurity* and is as a cir- 
curaftance to ftiew that he relies more upon the credit of the ek* 
ecutor* than the charge in the wilL 

'Fhm is no diderence between an exprefs devife of an eftate 
in trull, to be fold* and an eftate charged iatruftees’* hands for 
the payment of debts, without an exprns power to fell} in eithec 
oraclurft Cafe au cxecutoT has an equal tight to do tt« w 

4ibu witboat the fP^t |ivM Ua sa Hfk to ds Ic* 

<hmni raka 'fbe court chufe rather to M 6 t by their general rules, dian 

let in nice HKHnfUnns* in order to relieve particular pcrfensi thoK 
tlw cafe of creditors tbemfehres* 


lAMS caatS 
Aoa so eicctt* 
Ssf, It ctdu ts 

W • vaft 9 n ch« 
Uidt fm wtiva 
mmpfU iMM- 
ln| lA cscstttor 

■sAOU. 


WhsfsacTtSlor 
ef iuUjtM 
ace«fO«rtA 
«»c«tDr*» boas, 
ItUai • jMts 
OcuHtjr. 
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Vifeof 

Hd u sucast to 




fi)8eeMr i voh ;o6. x} 5 . fM r* Asow* i Trf* st;« 

.a) See Anvr v. Cndr/i t A. W, 14!. yscmh >. hpnoMt xJTtf* <$3. Mm. 
V. GjfifJ, 9 Mte I v.l. 463* sod V. ^s«i* 4 Are. sad ta Dote^ 

deles* Mm v Lptm Qnayg fif* j voL 


Wherov 



la dio Tim e£ Lord Chiiwrilor Rauvicu* 


Where ereditm hate fo eafjr m remedy a* to bring a ImH iLtiet 
tgainft a devifee in tnift of bndti to compel a fale, when the aiw MaatntAa 
Jiual produce t$ hoc fuHicient to pay debts^ they Aall net diftnib 
a fair purchafer, who haa been in qaiet pofleSon for i6 jtm$ 
of the mift eftatet the bill wia difiniflU wiilwut aato 
riiofe creditora who did oot appear to hare expreli notice of tl^ 
defemUnt*» purchafe* 


th» 


ITabiom ?erftt$ Stwgif^m tf i Jwlj 4i 1740* Ca& 31. 

T he defendant haring been guilty of the grofleft fraud 
that ever appeared More a courts L^ri Chaerr/Zar de- 
erced| that lie (hould refund the principil money he dteated the 
plaintiff of, with legal intcreft till the payment, and to pay cofti 
Doth of the original and croA UlU 
If, faid hii I could male the defendant My eiem- 

empl iry enda, t would do it % but though it was tM ancient 
courfe of the court* in notorious frauds, yet it has been difufed 
for fame time, from the difficulty of carrying it into ciecution; 
but if the pradicc had been continued down to die prefent timei 
I would certainly luve inferttd in the decree, Let tbt drfenistU 
faj ipkimflitrj i^U 


4 thw 4 m ftf 

na-a 

dwaiftnJqrsr 

c^TjUgitiirti 

ta«f«a«ai 


F^lb Tfrfus Zmih^ July 4, 17401 


Cafe lU 


W H E R S a freeman of Lfinion mikes a will, a child of 

fuch freeman muft eleQ to uLe by the cuftom, or by ^ ^ 
the wiU, and cannot claim part by one, and part from under the mhf ika 
other, and there U no inftance to the contrary, for the rule i|^ cvAmwm 
you muft abide by the will m tetw^ or by the cuilom m /sTs (1 }• 

(0 v« BmrfMihs, ante 1 toI. ty%. the fathe only diipoM of 

404* poll, 629. 8. V* Cr poi* hte ujitmeimy part. Cafe»>/r«. 


HuggtHX TerfUs thi tiri •J?M«Uhrg/ C$ w^nj ^ 4, 2740^ 
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c 33. 
a.c.in.6.a. 

s.e.i<yk. 

S.aal4M. 

$• C. p*a s« 7 * 


A N admtniftrator of a judgment creditor brought the origi* 
nal 1^1, and died ( the executor of the adminiftracgr 
Mought a UU of rerivor, which was thought to be wrong, and 
thereupon aprthcr bill of tevhrcr was Imught by the fame 
plaintiff, having firfttahen admioifiration dr heme to the 

judgment creditor} the defendant pleaded the bill was for the 
fame matter, and upon this, it W41 icfcired m a maftcr to eia* 
mine whetlwr it wai fo, wh» made a rmrt, that tbel^ 
hM reviver is brought by the plaindir fe a ilfertnt r/gfe from Is g 

what the former was, but does not fay it was, or was not^ for 
the feme matter. 


A|l«^alU| 


*ti 4 i 




'CASES Aifoed $od Detmuhed 

iivatyift Loio Cnincilloa oreiwmled th^ plea, becaufe itappeart 
BuTlsiVai brought hf a perfon ia « different right but the, 

QomfKt>T. pbintiff is not entitled to calu upon fucb difmtflion, becaufe the 
Mafler^s report it fpccial and not general* His LorUihip aUb 
. wh^nriiififr down that a plea may be good for part, and orer^niled 

for part, but a demurrer muft be good for the whole, or void 
for the whole* 

(i) Earl of SitftU v. <?rcM» tote i vol. 451* Umrlfm ante 1 vol* 

SM* 


Cafo34« Dmm sffi Ch^tr $f Elj terfus SiV Simem Sievmri^ Jutj ig, 

1740* 


«0. C. Itfn. Ch*« 
E«*» 170 . Ttm n 
Hlif 

Th« coBR af 
aa4wi«jr will 
iipt 4 t«rw a 
«]Ack |ei4ardi« 
•Mt af cave* 
manU la itvK 
mi tktfut 
leaTba al e laA| 
gaadini. 

Aa aivcKe ^ucy 

■Mjr c»al**ci 4 * 
AMC a iritarn 
W thcfuattva<n( 
l^wblcbhs U 
Hat 

MtacAjam 


A capr at ta « 4 « 
aUcuace may ha 
rmi dwuf h noc 
iaac^ when 
Hu ar 30 jean 

naadjig. 

LefTcea giiSer 
Seui and dua* 
Van pfdvnre uaa 
lltfu defcnfijona 
1 u (kelrlaAlaa 
ftacc»aatkey 
SUbeferv there, 
gnliuutaeati’t, 
Ihv Av 9 t' la. 
svriaatha m. 
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L ord Chancslloa Ud down the following rules in 
this caufc* 

Where the leafes of a dean and chapter are of long (landing, 
ajtd have been continued down to tliia time w*itliout any vatia- 
lion as to the form, they cannot have a decree in tills court for 
a fpeci6ck performance of cq>’enants for repairs, ngalnft the 
prefont tenants, but nmft be left to their legal remedy of an 
aQion at law for a non.pcrformancc* 

Where at hw a witnefs is protiuced to a Angle point by the 
plulntilf or defendant, the advurfe party may cror».c3iiniine, as 
to the fame indivldud point, but not to any new matter | fo in 
equity, if a great variety of fafls and peunts arife, and a plain* 
titf eiamiiies unty as to one, the defendant may crofs*examine 
to the fame point, but cannot make ufe of fucli witnels to prove 
a different fi£t» 

Where tlie admittance of a copyholder is of 30 years ftand- 
ing, a copy of fuch adnuttaocc may be read in evidence, and 
not uccefTary it Aiould be Agncd by die ftew^ard of the court* 
Deans and chapters, for fear of incurring the penalties of the 
retraining ftatuics, have been careful of preferving the fame 
defeription in their Icafcs fnice, as they did before thole llatutci; 
and poOibt^ at the time of the old Icalcs there might be bams or 
ancient bondings, which, after fuch a length of time, muft have 
been long Ance decayed and gone s and therefore it would be 
hard to decree the prefent ilefcndant to deliver up, at the Cxpi* 
ration of his leafe, the prcmilTcs with fuch buildings upon 
them, when there is not die leaft proof, diat tliey were in b^g 
at the making of the leafe* 

Where there is an agreement with relation to a dean and 
chapter eftate, executed by the dean, for himfdf and chapter, 
thouuh (Igoed by him only, it (hall Und the chapter notwitb- 
(lading. 






4 

in the Time of Lord CbioctlTnt Hiiuqirxqc^ 



Ktmjs Terfus RMfcgmi^ Julj 1740* Cafe r5« 

A Bill waa brought againft the reprefentatlvei of a judgment 

creditor, for cnterine laticfaQion, aa k U of 42 years ^ 

Itanding* and prefumed to m paid from the length of time: hit«« 
liordfhip dirmifTcd llic blil witlicoftti for where a judgment is 
ftill (landing out; uid there it no {atisfadlioa entered upon rc> imreis^ sjm 
cord, this court will not» merely upon the prefumption from 
leng^ of time, decree it to be farisGed, efpecully wlicn ISwUiS?* 
(latute fur the amendment of the law^ 4 Ann^ r* t6. yi 12. allows T f 
you to plead papneor at bW| as it is an old judgmeot* 


Nevf/l(ad Tcrfus Jutj i?40* (l)« 


Cafe 35.. 
B.aSm.Ck 


^RACR Lttvtfmi by her will, gate freetal legacies to 
^ d)ildren \ and then direds |ooo/« to be taken out of her nfidur^W 
partnerfhip ftock in trade, and fettled in llridl fcrtlcmcot on her 
fon { ilic rcGdue of her partncrUiip (lock Qie gave to a ernftee, 
w*i(h very particular dire^toiis as to the manugunent, in truO m 4 

for the feparate ufe of her daughter 2 i/izflteih Jotff/hrtt wlto was * 

a feme covert, and appoints Mrs. J<>bttnM her executrix, but «iu, but MkM 
makes no dirporuion of die furplus* I'he bill is brought by^^^M^«f 
R^nAd and Atki bit wife, who was a daughter of die 

feftatrix, againll AUch Johnjim and Ins * ddidren by £/ise^7j6, ficy. WtinuB* 
die other daughter, to have die furplus dikributed* 52 Si«k 3 »r*ttt 

tatrU baS 

W ber fin, soS Ssu art csciafit the Snfhttr fiun Uw fuifln (a}» 


LoED CHAKCltLOR, 

The giving fcveral other legacies to the reft of the diildrcn 
is no rule that the child who is left executor fliould have the re* 
fldoe i it is im^xifTible to reduce all tbe cafes, u there is fo great 
a contrariety between tlicm, to one general rule; but, as die law 
ftands now, where a perfon appoints one executor, it is giving 
him die tefidue, unlefs there is a particular legacy^ the. fame 
rule holils in rlie ecclcflafUcal court, except there be a ftrong and 
violent prefumption tliat the executor was not to have Ihe refi- 
duc. a f^erm 648* Lady GiMnvUte tt at rerfus die Dutchefe 
of (3). 

. Ever fince the cafe of Rpfitr and I 473. it ts fet¬ 

tled, ihat wl^prcver a legacy U given to an executor f^r his care 
and pains, he is, as to the reGdue, a truftee only for the next of 
kin, for it would be abfurd to give one a legacy for lus car^ and 
pains in managing the eftate for himfdf (4)* 


CNn 

Wbsnapwte 

VeUtBT, ’ch |l^ 
1 ft| bln lbs M» 
*m$ uslcOhs 
but yutkiEw 
Icstsyi ui dw 
fiuBcmkMSi 
U thetcaOi^ 
ticitCMrtr 


A tc|tcvd**E 

Wt tTtntwfig 
bu c«t mi 

C Sot, aukw 

fvSte, stnAtt 


rfli? 


(t) Reg. Lib. B. 1739. fel. 441* 

(s) V. Rjigtrst Pme* Cha. i)t. 

ihjkhi V. Free. Cka. sdt. Jmet 

V. Free. Cka. 3 id* Srmn'Uk 

T. £e>kfirf, I F. W. ii4« Lut^Gov* 
iMda, 7 Bro. F«C. Cll. 

^\}) 1 r« W» 114* If. C* See 


fm V. 1 Cur*i F. w. y eo. B. t» 

(4) a Vera. 676. 8. C. 

Drwr, 3 P. W. 43. ** ftvabs^t 

Bonb* 11 a. SrwM v. pbft* 

3 voL sad* AMdi-m r. Cfenf, s VeL 
|6|« 





CASKS Aj|«ed od VttgrwifH 


IHvftTiA* Wf TUg reafoning In fubfequenl afm |i«t been curied fimbeti 
S*^*^*^^^* wheie general Imciei were gim aritbout ai&gnmg any parti* 
caUr reafooi yet bel 4 to be in eidufioa ef the refidue, for a te£» 
titor^ p^iof a pcrfon part of bia cftate» U ilci implication 
he did not intend him the whole. 

Mr. VtrmM told Lord dut he took thia point to 

be as well eftablifticdi aa Aat an eftate to a man and hia heira 
u a fee«Cmplei which hia Lordihip mentioned in the cafe of Fat* 
rin#M Y. Knigkitf^ i MW. • 

There is no Ion of prefumptioa to be admitted from ncamefs 
or recDotenefa of kin in the |^on who ia left exeeutori that the 
teftator did or did not intend him the relidue (i) | tho* in t^e 
cafe of Bali and Smtii^ there was a diftinQton in farour of o 
wife (a)* 

The prefcnt cafe faQa dlredly within the reifoning of Grj^ 
fith and athnty and the Dutclieia of Bttmfirti in the Houfe of 
Lordif Datmhtt ta^ 1710. Giving a (hare in the parmcrfliip 
ftock to d. in tru& {ty the w ifci U conGitent with ititending her 
the reCduc \ for had it not been done in this manneri it mufr 
have funk in the reGdue> and the hulband by this means would 
have been intitied to it} confequenily I eaif never fay an impli¬ 
cation arifea from hencct that the teitator liai excluded the exe¬ 
cutrix from the benefit of the forpluSi ibr implication! muft 
Sow from natural and neceflary coiiftqisenceai thii was not a 
legacy but an exception out of the legacy (he bad given of the 
panneribip frock to the foiu 

C 47 ] ^vhig a legacy dlreAIy to S, or giving it to A. in troft 

AiupcrUoaO for A* u one and the fame tliios» and equ^lr excludes the 

ikftMw. Where a refidue ia given to the executor for life (aa in the 

before the Mafrcr of the Rolls)) it implies 4 negative that 
Or UO) * be (ball not have it for any kmg^^ termj and diftinguifhca (t 
9 U ImU from tlie prelcnt pafC) for here ia no esprcCi devile cf the rcv 
Cclue* 


kmlrOr 


(0 XtfWkf7v.M9paVen1.4a;. AGr. (a) a Vera. 675. S.C. 
in v« Mw, 1 Bro- Cha. Rep. 154. 


Cafe 37« Svmmr verfua Portridga^ at the JtJlfp 174^4 


Wwer byOtf A Devife to vf. and her hmra, and if flic die before her hpfii 

band, be to have ao/, a year for life, re^inderte go to 
faWtionce, ni children, tbe wife died before the hnlhand. 

Mtteeecfcey. It it a ruk, fkid tlse cour^ in the of a tenan^ by dte 
curtefy aa w^ aa in a tenancy m dower, that tbe eftate Oiafr 
come out of the inhcritaocc, and not out W the freehold. 

Atenancy by the curtefy, and t tenancy in dow» are exeref*- 
cences out of tbe inheritance, and a contiovatton of the inl^ 
ritance for a certain dm^ in (be hvAml^ whi^ iTOt^d oth^-. 







In At Time Lord CbotieOor RAioiriect* 


A tenancy ^ the amefy moft arile otu of the inheritance, 
wluch muft Ttft in the wife, and there firaft be a pofKUUty of 
its defecnding upon the children; now they take hm by rtrtue 
of the rem^der oaer, not by defcent from the mother, and 
there ii no diSerence bietween making an eftate of inheritance 
to ceafe in the wife the moment Ihe dter, and to arife in the 
cliildren, and a jointenancy* 

Neither a tenant in dower or cunefy can entitk themfelrei 
to au cftate fn dower, or curtefy, wbm the children who are 
left cannot poflibly talw an inheritance, for the moment of time 
the hufband takea as tenant by the curtefy, the inheritance muft 
defeend upon the children, and therefore it ia impofiibJc, in the 
prefent cafe, to maintain Ac fetber ia tenant by the cur^y (| )• 

(l) Cafe, t Co. jf* b* Co. lict. 19. b« 


IfUVU f, 
PAATilMS, 

Tbervewbe V 

vkict 

tatehiUfmtdtt 

byvittMoltn* 


Cm Aim tkik 


Totpddetbt 

ttBMCbj Wi 
cu«iy,iaib* 


chU^ 


Big/f/lM rerfua GnMf Jufy % 6 f 1740* 

A Bill wu brought for a legacy of 500 /* by a hu Aand, in the 
right of his wile, given under the will of her father, 
norwithiunding he had in the father’# lifetime received joo /. 
aa a ponion4 

Parol evidence waa ailmitted to Ihcw the fethcr gave the 500 /« 
to the hutband in full of what he intended Ut daughter under 
Ilia will (a)« 

Where a plaintiff ia abfurd enough to refufe a feir o8er of ac¬ 
commodation, and obftinately pernftain hia fult, it Uan aggra- 
vaUon, and the Uli fliall be dilmiffedwith cofta. And hiaLord* 
{hip decreed accordingly* 


Cafe 3 tr 
[48 1 

500Z ilvmla a 
trAaatt Uf«- 
UtotbaMf- 

nmaAMlanU 

hbi^C»V 


Abuiwau 

wUhcpia, ht 
fttafiof a (m 

•AerttraacM. 


{ 1) /fW V. ffw/t P Ftten. 114* HsU U^, poft. at;. T^ffer v. poft* 

?• jfAm, a Cbi. Rep. 35. v. apt. Oo the general doArine of Sau{^ 

Prt. Cha. sd|. ACwnp tadioo, fee v* aait 

ware, Free. 341. I P. W. 6ii* S« C» I vol. 4a6* d. a% 


Jmkm V. a Vera. 1 ij. Saum 

v. Seum^ I Sira. 3 ] 5 « Fm^bim v. Fbil^ 


fadioo. fee v» aait 

I vol. 436 . D. a* 

(a) See RrftvMll v. Bfuady poft.) val* 
77 - 


Hitifj verfua July 1 740* 


CifeSPe 


T he juka of evidence in tUa court u to witneffea are ei* 

adlv the feme aa at law fi)* aewthetea 


X adly the feme aa at law (i)* aMthe# 

If witneffei are dead, who have attefted a deed, it !• rmt fufe » 
ficient tl^ you prov e the haiKUwritiogi but you muft likewife 
fhew they aM dead* ttUAm 


(1) Ste PUferr v. FUbrt^ pqL 71. 


Wlieit'* 





CASES*ind Deterauned 


ysiiktT «« Wliere i perfon hu Kved abmd for fome jeart, after aheft« 
VWrt M* iiig a dtcdt there muft be a dri^k proof of hii death \ otherwife 
^ vltBcfi hill where the mtneCt has lired conftaodf in £jig/aMdf from the time 

fubforibing hu name to thedaf of Ua death ) there a flight 
evidence of hU death ia foJficiciit» cfpcclaUf wliere the nerfon 
•ditfwif? whcK who proves his hand kneu* him intimately^ and fwcara that he 
SbU beUevcb him dead ) in fuch a cafe, the court will not eiped fuch 

2^ 'X' as that a certificate of bis funeral fhould beprodotx’d* 

lCso*i«»9 Where a uuflee is merely a truflee, and there is any a^ to 
—i»>y w he done by him, it is very commendable in him to be cautious> 

IL where he lias a private intereft of hit own foparate and in* 
ivti 4(Uf- dependent from the truft, and obliges fffiujf tmjl to come 
into this courts merely to have die point relating to his private 
intereft determined at the cxpeiiec of the trull) this is fuch a 
vexatious behaviour in him, that for example's fake he will be 

whole colls of the fuir. 

Tliough a feme covert has a power of difpofing of a Turn of 
money, or any oclier ihiiie, by a writing purporting to be a wilJ^ 
yctf after the wife’s death, the proving It in the rplritnal court 
not give it die authority of a will, i^ut it will be flill confu 
WftwinTsMi deretl as an mftrumenr only, or an ■p|pa<iitmeiit of fuch fum 
fcSSIfother thing in purfuance of the power) and before it is 
iTSit'^clcZ?. proved in tlie commons, as a teftsmentary conveyance, die huf« 
esvrt, inS band ought to be examined there, as to Ids confeiit, nor till dicil 
Mft IMssL will it have the cficcl and operation of a will (i J, 

ndiMS tt hli 

MSntScIvtitcasW rreveS. 

(i) See v« Etwr, poft. 3 vol. i60t 
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' Cafe 40* verfus yu/j ly^ ty^o* 

AXT* ® ® ^ there arc mutual demands between a creditor 
▼ V a'lfi a bankrupt under the eJaufe in 5 Ct 9 . t^ch. 30* 
m aAMB a 19* in which arc thefc words, m aver/ fial/ he claimed and 

n/ipnrri U ie dm^ on tkber Jidf^ upon a Glance ^aireunls 
‘ ^ he Mafer ^ tbt R^h was of opinion, that upon an 
aflion at law the defend ant might fet off bis demand againft 
die phinuff, as is done in other cafes by virtue of the ftatute 
of a G<v« 1. (h% ail 13, and 6 Grs. a» eh* 24* yh9, 6. and 
diat there is no occafion to come into a court of e^ity, to pray 
an injuii£Hon to a fuit at law, and that the plaintiffs at law 

may account, 

% 

(1) Sec Ridmt t« Cowp« S33,135a 


ciia eommaa 
ciCe* uiUtr 



in die Time nf Lord QuinceUor HAtimcKi* 



Btrrhfiri Teriui MtlvMrd^ Julj i8, 1740. 

A Mortgagee was prefent when the mort g agor was, in treatf 
for the marriage of hia (bn, with the fiither of the 
fon’s intended wlfe» and the lands incumberetl being agreed to 
be fettled upon this marri^ to the hutband for life, to the wife 
for life, remainilerto the iflite male and female, it was notop* 
pufedby the mortgagee, but he fraudulendj concealed his mort* 
sage, and at the fame time priTately alTured the father of the 
.fun, diar he would truft to his pcr&nal fecanty \ it was decreed 
tiiM the ft>n, and his wife, and the iOue of this maniage, 0iall 
hold the lands quietly and peaceably againfl the mortgagee and 
Jiis heirs. 


Cafe 41. 
3« c» c&tf» 

lOl. 
Where an 


iHte mm fee. 

Ceor mhUt t 
owtttHW mu 
lAMiy (brbif 

Cmi'i fDtrr{i|e, 

end lrM 4 elca(]| 
coftculeS Ui 
morepfe, the 
Court deeie^ 
the fin, cbe 
led the iffiK, w 

held ihc liiidi 

^maS (ho ■oft|4aco iDd Ui htin (i^ 


Tiic mortgagee wasdire£led to afltgnhis mortgage to tru flees, 
the one to he named by tlie fon, and the other by hunfeif, to 
attend f])e fcreral limitations conuined unda the maniage fet« 
tiemciic; and in cafe (he plaintilF dies without ifliie of the mar¬ 
riage, or the eflatea limited to the ilTuc of the marriage deter- 
mine, then the pardcs were at liberty to apply to the court for 
furtlier dircAlons: the injunclion to (Uy the mortgagee's pro* 
ceediiiga at law was made perpetual, and be likewife was onler- I 5^ 3 
ed to pay the expence of the afhgnmcot to the trulUcs. 


(I) The reader is referred to the cafes riled ia the note to v. 

s CsA'r i*. M'. 394. 


Mffffi verfus Heov, Julj 18, 1740. Cafe 4a* 

W HERE there is a rariance between the original will 

and the probate, the caufe mull (land over, and the ori«*»A,i «ui, 
parties arc at liberty to apply to the fplritual court for amend- 
lucnt) and, iftliey fee occafion, to make the proper alterations 
in the probate. » 


yu/j 18, 17401 


Cafe 43. 


U PON rediearing a caufe which was originally heard be# 
fore the Chaacelior, it muft be opened as a cafe. 


Audeso te# 

heuioa bo 
opened ua^elb. 


Exceptions ex parte Ha/fam, Julj 24, 1740. 


Cafe 44. 


I F a wife cannot in confcience confent to fuch an anfwcr as 
is drawn up by the hufband, (he is not obliged to fubmt^to 
it I but upon sppiidtion to the court, Ibe msy be conftdered 
as a feparate perton, and will be allotyed to aofwcr difUnA sod 
independent from the huibaud. 

Vot, II. D If 


A vtfo whofi 
coAfcieoeouhnit 
by the lofwer 
dmra up by tho 
huOJBd «IU b« 

eJloirrdlD lO* 

fmu diOlidt 
/ran hin. 



‘5^ 


CASES Arpi^ and Determined 

S 9 pmf« If a )mftand mfifta thethii vntt put in an infwer contrary 
Ha&iam. believet it the fa^j and by menac^a preraiU upon 

WW^ttiUnd Jo {(. J||3 is an abufe of the ptocefa of tM courtj and 

he may be punilhed for the contetnpu 

C ban^ntwi’f 

mj W fiuuA^d Ht a cDAteDft. 


Cafe 4$. Lfxuiin/ertat (Hetty, July ^ 6 , 1740 (l). 


M eta- 
Ctttor ii alfo dw 
ovftee fjr 
Mfliofatbaa 
ih* afftta diUI 
Ambat^uitabU 
9 m 4 AOI lr|Al» 
and Um ei^»twi 
Buft bt p^id 
tsri^Jk. 


T il ER E wu^ devifc to trufteea for the payment of debti^^ 
and the fiid perfoiia were made eaecutora i the ailctit faid 
the court, IhaU not with Handing be equitable, and not legal, 
and all the crcdilora tnuft be paid pari pajh* There arc cafea lA ^ 
ytrnaa't R^partif in wbicli it is held, that W'here |niHeea arc 
made execusora, {vidt Girimg r* Ltt^ i Ftm, ^3, debts 
ihall be paid in a courfe of adminiftration \ but the modern re« 
foJutions have been otherwife (a)* 


(j) In Silk V, PrirnTy cited t Bf* Cha, 
P.ef. 158* the Lord Cbantellor 
that be had exaniord tbii cate with the 
KegiHer*! book, and found it corrrU ai 
to ibe point bere loentioocd to have 
been determined. 

> (a} So HkkfmH, IPi/hamy fiaek. 196. 
^Moa. t Ftm» 133. Chal^h v. 

t SI ] 

Cafe 46. 

The U 

liiiihi#>iHfiiT 

bt plttdtd B the 

4tS(i Wt net (e 
At diteo*t/7 
vbet (h« d«^ 

«u dai* 


Prft. Cka, 408 . Spntir Y. BtfjfUy 

S9I. SimfH V. MtMnrt, i Ara. Cii^. 

k^. 13^*. Sifk V. Ptlmi I ^re Cba* 
At/. i ,;i in note Bmktr v. t 

Brt. f;i«. ktg, 140. in BOiC. Batjn 

a Art, Cka. Rtf. 94. See 
BUtek v« lyiUei'y OMii 1 vol. 410. a9tea 


Afadwr/S verfus Ctj/icM, at the JEe//r, 31, 1740* 

T K E H^itute of limitatioRs cannot be pleaded to the difeo^ 
vety when the debt was due, though it may to the debt 
itfelf, becaufw, by the defendant's fettiiig* forili when the debt 
commenced, it will appear to the court, whether the Hi years 
are incurred according to the Ratute. 


Cafe 47« 


Jfiutfi verfus Eyre, Term, S740a 


An iWjutri- 
tar, (hau|h la* 
ftlvtnr, mnk be 
4 fsrtpta a bill 
tbr aiKnwrj of 
afleic 


A Bill for adifeovery of alTcis was difmiired (i), upon a ple:b 
that the adminiUrator was nnt a party, though it wua a 
fadt not difputedi that he was an infolvent peribiu 

(1) S. C.3 vol. 341 •.corrected. 


, Cafe 48* 

AC-./jT^ayo* 


P/uakfi Pen/ini at tlic JSs//r, ^ulf 31, 1740* 

A Bill, faid the court, fo far as it is not centradided cj the 
pSea, mud be taken robe t/ue» 

A pka, for want of proper parties, is a plea in bar, and goes 
to the whole bill, u well to the difeovery aa to the relief (t)« 


.. ^{i) Htmat V. Stt^mn, | Ptra. 110» 
AfA tjO,p4. B^* 


S—itfi and the Bafi bnlia Cw/e^p*, a 

A 

A plea 


e 



In die Time of Lord ChtoccOof It Aumest. 


St 


^ A plea that die bUl is 00I7 broo ghl agunft the reprelenti* «• 

tivri of the ret] eilate, vherM it ought to be hkewift ag»n(l Nmmw, 
the reprerentatirea of die perfonal eftate \ fuch a plea ought to 
he allowed, whatcrer reaTon there maf be to fufpeft it b put 10 
for delaj> that the mk of the court maj be ttilifon!i. 


ctjteWftre ite 


cm chMiU to W to 

1 b biUi of difcoT^, the Court faid, you fbould male erer^ AtUv, 
perfon a party who U cieceAnly to be made fo^ that )ou may ^*^^*** 
not multiply fmta imprc^ly; at lav» indeed, if you was totdM^Za 
join the hur and ciecutor in an aAiou, they might demur to 
your aOion, but in equity you may them (i)* tomijIISa 

ami Wb^ 

^ ifatft vkuaMsOml) to 


A bill of difcovery of real afleta mar be brought againft an WWntoe it« 
heir, in order to pmerae a debt, without making an admioi- 
llrator of the perfonal eftate aparty, where you fugged that ihe 
reprefenution ccmtefting in the ecclefiadital court, and there ^**T^^* 
a plea for wont of parties would not be alloued* J 

tot tojf, Vito- 
tot aakuii m atomiimgr a p^f, 

(1) Xv/di r* Kmqk, 3 P* W, )33« 


Luitatuh PrrMto/, Aupifi 4, 1740* C 1 

T he aft of parliament diat empowew jofticee of peace to 

take care of junaticka, upon compkunt made to them of itoMi^eftou 
any outngca conumtted, relatea to vagrut hanaticks only, who 
are ftroUuig up and doim the country, and does not ea^cnd to tiM c^tom 
perfona wIm are of rank and comUtton in the world and whofe juiicn si pcsa 
reUtioiia can take care of them ptoperiy, by applying to tbia 
court, &i b ufuai In cafea of lunacy (i)* 

A perfonb keefdng a commtflion of lunacy by him for fe« AaomnMmtf 
ver4l yeir^i witlmt ewer putting it in eiecution, u of very 
dangeroua confequence, ai it may be made an improper ufc oT |Jui^ 
in many refpefts particularly to terrify and ihftrcfs the perfon u m 
• gainft whom it UTuci; and ther ef or e , for Aefc reafons, and it ^ 
being likewife a contempt of die court, tbe commUIton waa dit «,u ^ 
charged uitb cofta, Ind tbe petition aUb. uwitocsto. 


{1] 8cc/w. 17 Gm. t. r« 5./ ao, tv 


AI$rf*t ferfua P^/k, 0 £ip 6 tr 16, l^ 4 ^p Cafe jo* 

A ^Creditor by judgment, in idpSt for 6oo/« in the wr 
1707, cornea to an account with the conufo^ and fet- 
tJea tbe remainder due upon tbe judgment at 4aoA and then 
ukca a mortgage in foe for that fum, aa a collaterj ucimty to 
dw judgment; one SeMidrr/, an attorney, m * 7 *^j^*^ 



C A S E S Argued till RMfihei 




tffignment of thU inortga|e» So wluch there ti a recital, that 
90/* the confidendon of the affigomenti was . then the full 
wo r t h of the eftate | and the aiHgncnebt likcwjfc was made at 
• time when there was a fuit depending between particular 
creditors upon reverai other eftates of the mortgagor (the late 
Mr* BffWft) in conjunAion with judgment creditors at 

large, and die reprefentatives of Bituut* M'ai in pof- 

feflion too of another mortgage, in 1688, upon the fame eftate 
as was fulgcA to the judgment let 1698, and die mortgage in 
1707. 

Lons CHANCELtOft, 

Sawtd^'i {hall not be allowed to tach the two mortgages to* 
getberi vi%^ that tn i688» and the other in 17071 fo as to de¬ 
feat intermed late incumbrancen, between the fcare 1688 and 
1698, and ftt the mortgage in 1707 (hall have relation back to 
the judgment in 1698, and, confolidating them together, 
OialJ iniitic Saumifn to receive die fum due upon that judgment 
prior to creditors after the year 1698, but as to nniney reported 
due fince die mortgage in 1707, Sctf/n/rj / is Co be paid only in 
priority to creditors fubfequent to 1707 (!]• 

'rhe rule of the court as to prior iiiuimbranccrs takhig in 
a fubrequeiit one, fo as to tack St to die prior, is wlicrc he is 
a hfti fidt purcliafcr of the puny incumbnnee, without notice 
of intermediate ones, but here die puny incumbrance was 
.bought JO while there wa^ fuch a /// as will make 

iaunitrs a purcUafer widi notice (a}> 

The words in the recital of the aingnmcnt of the mortgage 
in tyid, tlut 90/. die coniideration money, was the full 
worth of the eftatc, at dut time, naturally implies tint tli^ re 
were otlicr intermeiliate incuinhrancca, and tlwrefore to give 
Sa^ndtn the advantage of tacking both mortgages, would be 
contrary to his own iutcution, for, at tiic lime he took the 
aflignment of this puny incut.il*ranee, he inufl kiimr die cAatc 
Was worth no more, from the very words of the rccitnL 

If a prior mortgagee takes an aingnmcnt of a tliinl inort- 
gage, as a truUce only for another peifon, he (hull not bu al¬ 
lowed to tack the two mortgages t^edier, to die prejudice of 
interveoiog incumbraucers j if this was permitted, a mere 
(Inuiger purehafiiig the tiurd mortgage, by declaring he bought 
it in trull only for die fird mortgagee, might tack both toge¬ 
ther, and defeat all the other uicuRibrattccn* 


Awntw* »r reafon why a mortgage may be tacked ca a judgment, 
» is this, becaufe the judgment cretlirar, by virtue ef an clegir, 
hnn^ au cjecl^nt, and hold upon die extended value. 


t 53 1 

IVoacSwaiMi 

a psAv inctfi- 
WiuMa, without 
Mbco of iA9r* 


4 IS 4 |fiiri 


aAfiMoator a 
Ih&rd mnsw 

ai acraV*s^fi 
cunot ttekihe 


r, «D the 
fOijaSicea^ In- 


CO 1739 -W. 4 K. 

(a) ▼. Bmudg ltd. 

?• CmfliBf 1 Cie* C0, 119. 
Jmt. t CAt. Ce. 3^, Jrw# v. ^Urm• 


(3) £r^ V. ti A 

491. See V. Csriwri^kp 

a vd. 347. 


tad 



tnd a» he hat the legal intertft in' the eftate> the Coovt w 31 Mmibt r« 
not take it from him; bat dua''niie h^di only lAere the fame 
perfon haa both judgment and mortgage in the £tRie right, 
aiul not where he hae the judgment to his own right, and 
the mortgaec tn another right, aa a trullee only. 

Wlterc mere it h pri<w mortgagee, who baa a putfee incam* a 
brance, a fecond morMgee fhall not redeem the prior, with- tetkuiaeU^ 
cut redeeming at the fame time; and the reafon ia, 

becaufe the legal the firft mortgagee, and tbU court 

will not take away thaf Mncfit from him, proFided he had no ownp^ 
notice of the fecond u the time he bought in the puiihe one« 


luf ^ fvCoM It the taae ^nt, 


Where a prior incambranccr, by mortgage, judgment, or 
flatute Qaple, haa a bond Ukewife <Tom tlie mortgagor, the 
mortgagor, in hU life-time,' may redeem the mortgage, tfe» 
without paying off the bond debt (i)\ otherwife as to the heir 
at law, becaufe tlie moment be redeema the eilate,. it ftiaJi be 
afleta in hia hands, and for thia reafon, the Couit compels 
him to difeharge die bond, as well as the mortgage (a). 

Where there are feveral incumbrancers upon an eAate, as ia 
the prefent cafe, and the prior incumbrancer haa a bond like- 
wife, he cannot iiifjft upon being paid both, which would be 
a prejudice to the puifne incumbrancers) but hia bond lhall 
he poilponetl to all otlier incumbrancers, whether bj mortgage, 
judgmetii, or Aatute (bple \ for he has not the fame equity 
agaion a puifne incumbrancer, as againft w heir at law, who 
is liable in refpeA of afTeta (3). 

An agent, truftee, heir at law, or eiecutor, purchafing a 
puifne incumbrance, as againft another incumbrancer, (hall be 
paid no more than what he gave for thia incumbrance) other* 
urife as to a prior creditor, who, dend buys in a puifne in* 
cumbrance, iho* he di<l not give the fuU value for it; the rule 
ia laid down generally indeed bv Lord Chancellor in 

the cafe of v. (4), as well with xegard to 

creditor and creditor, as to trultees, heir at law, or executor)* 
but I cannot fay, that I remember any decree in thia court, ful^ 
fequent to this cafe, where it haa been laid down as a general 


When sawft- 
S^V** aSoaC 

the nertasier, 
the belt nuS 
e»IUuir|tth« 

909 m weUn 
dw«fihtr. 

WheneprtwljK 
oAhciA^hai 
1 IlkewUh, 
ii Hull be fott. 
rvneawell 

•ther hem- 
brucef, whether 
by won ai f B , 

jvdSMAt, «» 
Cewte 

A pHar«redliae 
vhabenlAS 

fulfiie uxnA* 

bnMr»thM|b 
heSidMtgTe 
du toU eiliM, 
^■11 be ellmi 
the«rhpk|> 
wife ai ti 

75 *»' 


(l) ChaJlh V. Ct^sru, Prff, Cha* 

407. a I'r/. 06a. Ca/emoM v. 

1 Cox*s P, W. 776* n. 1. Artha 
V* a 110;. Csatfrtf, Bsxtfr 

V. Fero, a 44 « 

(a) t. LsjFwitkp i Fen. 

a45, ?• IFim^ 1 P.IF* 776. 

* Per («r* 9 wher e there ve fttUteaa^t Inaunbcwec* m cieUten la the cell 
A«n a w 9 m ihet bep lo e piiee iACanbi«Be« AiUl be eUe^rS eaty «hec ha iteUy |m 14 
the' there me, la wedv e fieetet Com Set. fFiitltm ?• t aVa. 47i» 


Fevi 4 V. O/rUt^fJf. 3 voh 556** 

tta ». Tnv^tm, I ^V***^*^ • 

(3) Iw/Ow V. y J Bn. Ciji. 

Be/. 16a. • 

(4) 1 P>ra. 47^. S. , li^aljb Airr 

V. KeUet, 3 CU. Ri/i 
Paaydaa, 1 Fen. 336 p, 

1 Perm, 49 Ama. I B 
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lletiiY «« 
FAIBf« 


CASES Ai|ued asd Oetenmaed 

nile» but lu$ beco much more aarrowed finee^ and holds onlji 
u I obTerved befortj vith regard to agenti trufteti heir at lav» 
or execvcor. 


Cafe cti P^ririch vetfiie P^wlti, upon the MafUr** fpecUl Report, 

OMfr I7i 1740* 


t. C T 
4 jr. 


C 5$ ] 

AiiaA«sl 4 lW- 

UA 

Aw A jOtUK* 
MMfl A 4 «el*- 

nUMAf w tf 
HTBcttha 
li A4II 

uaM^bl« 

imt. 


M rs. Wardf previous to her marriage with Mr* 
Partnehe^ wu intided to a moietf of perfonal eftatOi 
amounting to 5300/. with her fiiler Mr«. PaxJtU joint** 
tenancy, being the eftite of their After Mtry deccafed; 

by the marriage-fetUeinent. the real eftate only n conveyed, for 
what rditei to her perfoiul eftate, depends merely upon a rc- 
ciul in die deed, whith is nothing more than that fhe AuU 
enjoy the 5300/. to her feparate ule, and a covenant on the 
pan of thenuibaada that die dial] enjoy it quietly, dien 
come thefe worda,^r tf ifw ^ me h ihdl go 
to the neat of kin of Her own umiJy (l). 

The Angle queftion was. Whether the jointen *ncy lictwcen 
Mrs. Sarah who U dead, and her After Mu. in 

the eftate of Alary Watd^ is fevered in the uholc, or in part i 
Loan CitANcpu on, 

Thu is not a feveran^e; for, /f^» here Is no agreement for 
this purpofe; if no agnunenr, then there muft be an 

aQu^ alienation to nuke it amount to a fetenince (1) i die de* 
clancion of one of the parties tlut it Oioiild he fvtbietl, h not 
. fufficient, unleis it amoutiu to an af\ual agreement ^ and licrc 
is nothing in the niirnage*fettlement which amounts to an 
alienation, either in law or equity s for die real intention w?. 
to prefene the right of die mile as It was, fo that her property 
may not be altered by the interpoAtion of die huAiand i am', 
for anv dilng chat appeirs to the contrary, it might hlimile be 
intended to prefurve die right the might lure of Anvivorfliip, 
upon Mrs. P<>atdtt\ dying bdore her. 

There is, beAdes, another reafon, die otlicr jointenam was 
no party to the deed. 

Ihe only thing that could give the Icaft colour to die fup* 
poAtion of jointenancy are dicfe words in the mamage^agreu* 
mtatifir ^ani •f tffiu ^ Ur sim then it fluil go to the next 
of kin of her om n family. 

But I do not think tliey are fufficient to make the iffiie of 
her body puichafcra, or to give them a right to come into this 
court asVurchafors, to have die agreement carritd into execu¬ 
tion in their fovour; if it had, 1 (hould have incldk^ to think 
it a fevtrance; but, tiorwithftanding thefe words, it «lill leaves 
k at large, and aUblutely«c the difpofai. 

(I) ft 4o« Mt fran the Re- (s) See htlnJ t. Rmh, mw I 

|il«*> Beekt how chU fettieiMDt wet vol j.t. 

fte the caAr cited mere 
TUly, sM I vol. 46;. 


A jointe* 



in ^ ^nae of Lord ChmttDor HAkimicBi. 

* A jcMiitenancy is undoubtedly no fatonnte (i) of n court of 
equity^ tW otherwife at law % but, in the prefent calci bete 
is no pretence of an alienation, eUber in law or equity* 

Yer* Gy/e^t t 3 *S** 

Alnnatk rti fr^firtur jmi Mct^cfnii^ is a maxim in equity} 
but then it muft appear to be an ^ual alienation, and not from 
inference and implication only, antbout any cipr^ declaration 
of the parties* 


Jf 

kAtViiesB 

P^LftT* 

A 

fiifvorilcMlMri 
•^bcfwife int 
CMtft of atiliy, 
A Auim r& 

«i(uty it caHtfi* 

ro pr^ftrtnr j»ii 
MtnfuaA 


(l) ksgtim V. FAiUr^ t Ftf. j vol. 754, 755* S» C* 

* k<r Cm^t Tkc bvibtAS m 4 AtAaSnl h»4 €m)»|r«l i ca«fc|i t«*A U 

AMktWti onStf lA agrceBCDt tftwrt ftowU bt M bcwit 9t roivIraHUp. Upoc tbt 
1)0 renewil, die Icde wu okeala b»cb cbeir a«aa, wS aoeipreb ifKCBeat icaaO 
f«nlveHUp» Tbe pLMii(ia*i huhvd MAf fi<kt bp SetS JB|iuS Xit aeierp of iKt 
ieefe lo hit m\te, aimI bp bit wUl k |» ber. Tbe snoi W dM wife U voU, 

inS iht wiU no( Aver the jUauMsp. *« C^» 


Zwm Terfus Sm//, OMtr 17, 1740. 

L ord CHANCtlLOa laid in this cafe, where there arc 
fcreral executors, and one of rbein 1$ indebted to ihc 
teftator, for which he had given a lecurity by way of moru 
nge upon his eftate, if the c*>executon are apprehenfive chat 
he is infolveitt, and that the eftam may prove a deficient fecu- 
rity, bringing m bill againft him to foKclofe is improper, be* 
caufe the teftator having made hilh an executor, gives him an 
intereft in the mongage; the oilier executors Ibould have 
brought a bill fdr file of the cQate (i}« 

(1) SUg* Uk. B. t759* fal. 430. 


c stf ] 

Cafe 52* 
V/hare om eta* 
cuMvia ioScM 
to tba teibttt bp 

nuft|ife, IftM 

ca-cma<uten va 
apmkenfiva bt 
M infblTvmt, tbap 
Aottld % 
bill agdna him 
fwfda of tba 
{ to pc«p I 
taraclofaK woaU 
bt Imprapv* 


l*he Cafe of the Cmpanj^ Ofhhtr 24, 174c* S3* 

L ord CHANCELLcit faid, an account b e twe en Ae King AomoustviA 
and a fubje6\, cannot be taken in any cafe in Ais court, 
but in Ae Exclieqiicr only* nljr. 

Where Ac companies are obliged to make calls, Ais court ^kiaw^will 
will not decree diem to make fuch a call, upon a bill brought Uck ewapaiuea* 
by a creditor for that purpofe, in favour of that particular cre> tomduoaliiis 
dkof, tttUela under very extraordinary cUcumlUnces* 


tTallit itijA Ho 4 gf/mt OS^itr 24, 1740* Upon Eaceptionat C Je 54* 
T pHAKCBLLOE Clid, it bccn determined over 


I j aid over in Ais court, tint fbu muft Ihew the perfon 
Sne of found and difpoCng min^ where a will is to be efta* be provaS is ba 
UiAed as to real elbte, and efpecMlly if Acre are infants m 
the cafe % proving it to be well executed, according^ to the 
ftatute of frauds and petjaries« is not fuffirirnt (s)« 


(1) Vide Harrit ▼* /^IsAw, % P. fT. ft. 
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WALtn w. 


C 57 ] 
Cafe 5$. 

AsamcaiiMcby 

iiljf Ar«i «^cAii« 

cvtf nilc a fee* 
iaflrteblieerft 
tiflshciny^y 
mt atmtef 
Mfty M a pur* 
tkah$ (9 M$ %9 
pnvcAC cb« re* 
verfion A«in be* 
lu atfbu tt Cl* 
titfpthv i^*a 
4cbti(i;. 


CASES Argued ^d Determined 

If, faid bis Lordfiups tber could hare produced evidence on 
the pan of the plaiudff, of an; afi havinc; been done ititikr 
die will relating to the real eftate. he would hare difpenlcd with 
the ruk| being a mere matter of formality. 

G^do/fiin verfuft Mingdsn^ OBaUr 27t I740« 

W HERE, (aid Loau Chavcellok, a limitation U to 
A% for life, to his w ife for life, to truClccs to preferve 
contingent temuinders, to die (irli and every other foil in tiii1,« 
remainder to his own right Iietrs} it will be ahfunl to ray, that 
by a conveyance of lands, or by ufc, or by devife, the lait iinii* 
tation fliall make the right heirs pnrehafera, and by th:it means 
prevent the reverfien frtun being aflets to fatisfy the Ton's debts \ 
for aevording to tlie doctrine laid dow ii in the vafe of Cwnthn 
andC/z/ie, Hth^jrt 19* the limitation to il»c r)/ht lieirs will he 
but a revcKion, and w*ili ved alfo in the iVm; tor it is a poll- 
tive rule, that a man cannot raife a fcc*liii>plc to his own right 
heirs, by the name of heirs, as a pnrehafe, by any form of con* 
veyance w'batfocvcr. Tlic fame cale is reported in lt6o» 

but the point U wrong Caicth 

(1) See Kjnjff 9 » v. C/^i, f%}i* 204. <49. 


Cafe 56* 


verfus Amicftj tA r 0*7<icj* 27, 174a. 


Atcftjwvfrm c|ueftion in this cafe of Phippt and Aunfjlx^y wa!», 

hMoiitr4«i^* whether 3000/« given under the will of y.-o«iv Lavl of 

to his daughter, (hall come out of the pcrloir.d c^lutc, 
•rn/wniv* or whether it is oprefsly exempted from the piymeut of its 

the will fcti out in general words, As fo my worldly cfbtc, 
which it has plcafcd (kid to h'cf^ me, (aiul then re- 
SpBOf^aevor ** citcs fcveral manors, lands, (^<*0 I dctifc them in inill for 

** payment of all my juft debts, and all my legacies, and 
** ^ rendue to my nephew, Arthur A i/<M, 1 give an«l 
w such n will u bequeath CO my only daughter Ca/Ar.v/c, the fum of 3000/* 

•• (over and above the 12,000/. which is conveyed to her under 
Mcber«il<4iiU my maniage*fetdement) at her age of iS> or marriage; and 
** twfiees lhall levy and raife by mongsge or falc of 

fftMt ** his lands, together with his perfonal ellat^ as much as will 
uHudttUt if ** pay the 3000/. ht that it JhAl hU ht reifid ilH iB, cr mor- 

“ wgr,»s«/ ^ iht kfirr ^aSt «r Uud it rrUty not h 

^ *7 lliere are dilfcrenc 

« claufes beftdes in die will, that conclude with t^c words, 
** that bit lands ere devife^fa pay hit debts^ end ell Ait ISp^cits^ in 
mi tkic ** <ofi bit fer/tnal e/lateJbeli net be Ju^eunt? 

^ rut slUti* 

V 

4 

XiOlD CKAtlCItLOl^ 

'fhough this objeQion comes citremcl? late after (wo decrees, 
it muft have its weight, if, as the plaintiff infiftsi it be rightly 
founded. 



♦ ♦ ♦♦ ♦ 

is the Time tt hotA CtilfweOor Hauwcu* 

It U ctnainlf Ae role of the couiti that perfonal eftate U the 
natural aiul proper fund to be firft applied to the payment of 
debtsj Ufilefs (here are eiprcfb words to exempt tc {i)« 

I am of opintoni however iiuuuratcly penned^ t^t the in¬ 
tention oi Ae teftatoTi in tlie prefuit cafe^ was to exempt hu 
peifonal cftate fiom the pajment of tins 3000/. for in the daufe 
by which he bequeaths this fum to his daughter^ ite takes notice 
that there was the fum of tSiOcoA already Jiarged upon the 
real eflate. 

His deligfi mud have been to give her this as an additional 
'fortune, and to conne£l the two fums together; for wlurc a 
lefs fum is g:veii under a viili Aan under a futkment, die rule 
will not hold, that it (hall be uken to be in CitisfaAion of a 
greater. 

It has been objeAed, that the fi tjlait muft mein 

Ae pcrronil dlaiCi petfonal eftate being tbe»lafl antecedents 
and yet it ccruinty ilot5 not, but is fet in direct oppofition to 
the perfoniL cllue, ami Ae wotds immedntely following, tar 
are not disjunrlirc, as is infided on, but evplanatory ra* 
rher of his uitennon, A it the 3000/. AouiJ come oat of Ae leal 
ellatiN chnrjed before uith Ae 1 a,000 A 

Where tncrc is 1 thirgt.* upon a petfonal edate, though it is 
not immediitcly piy^^ble, }ct die peifon entitled may come into 
Ais court, and pri/ that a fulRcicnt fum mty be fet apart to 
anfwer Ac legacy tthen it Dial] become due (a). 

'Iliis pubibty was the leafon of die teflator's toferting Ae 
word>, thu! 1/ JImIU mt ht Ait yfon ht ptt/mat eJlM% Aat fo 
large a ium as 3000/. might not be locked up in the mean time, 
until the aaui;ntcr, hIio was Aen youti^, Aould arrire at 
eighnen, m be miuiccl, and thcfc words, that tt JbmdA mi it a 
Ail upm lu petfjfttitJfMif are faid indefinitely, and not for a lU 
.miicd time* 

Upon ihc \\hoIc, this is one of Aofe cafwS where by negative 
words hi a will tlie paifgnd eltate is excepted, and therefore 
the 3000 A *11 well as Ac 12,000 A are a charge upon Ac real 
efiate only (3). 


Pair* I 

AnilkttKT. 

Ptrfhul elatiu 

tbcftfttinl fonS 
^HTweatoT 


A Untbn fifes 
swler ■ tkilldua 

ssSer t Attl«. 
Citi«iOiea oTs 


WfamtU|scy 
uschsiffafoa 
Sciloful claie, 
ihi4 court will 
Ac rpott » Csfll • 
acsi iusi ts AO- 
r«er Jl, ifaoyfh 
Mt immoAutely 
p^Ak. 


(1) See Hi^neuk^ ft/f 434. 

439 note V* 

615. 


(z) i05.note« 

(3) Ary. Aii A. SI4* 

Liik B* 1740. pi, 159. 


vkrfus OB^ttr 27, 1740. 


Cafe 57. 


T WO^ierfons who were boA executors and truftees under ■e*AM 
a wfU, and one of there an aitorocy that drew up Ae will, r» v4 
reJufed ^ aQ lu the trufi, uolefs qut trufi would pve them troAerk ooacr* 
bcfidcH Jieir legacies feme coniidcraiioo for adiog in the UmiI; 
be reiufed to do it for feme time, but at lall coiifented, and ex* Mfo'oi tbe 

til*. forfFO^ W 
tsU bo bsS nccstsS 0 SeoS, by obub bt «!• W 


eUM ourlrmrsoT s4jnisjAntMs .. __ . . . 

£ y m IS MS iscstiuir, in4 rw Soi^^ omm^ is tbo otbsr, sitbii Is wot di» «nvr cbor 

ill bm cstubatc4 is loiraMy. bo«aff«i^irlr at%1ma jio 4tKi «ai wraiUy ohtiiif4, Ud 4caeoA 

an sUonvADu Asbl 4 bs nhi4i isc lbs fca sT tool. ssS toe/, w ihs fUaudi. . 

K 3 eeuted 
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OA&BS Ai|*ed lyt c mt aci 


ecnted t deed for paTing looA onlj» to Jrjwi one of tie 

wioO bang an attorney tbought feme profitable fuU 
might jAife out of the wilh aiul therefore afeetl no more, but 
to Mr. FTt^tfrH the oJicr tniftee aocf* becaufe, being bo lawyer^ 
he hdi} not the f4me adrantage Btth hit co^^rufiee. 

Tint cuntraO wab obtiioed from die fxi itvfi onl^ two 
day** attcr tdUtm » death, but then it wi^ ktUed by hu coun« 
fel, at three federal meetings for tlttt pur^e, before he exe¬ 
cuted it. 

The tiufl^flate ia 1200/. a year in ralue, confiftlng chiefly of 
leaUhold eftatts, which the tru.icea are dirked by the will to 
TC’i4w liom time to time, befidea other neciflary iiouUk. 

llie 200/• to TvMfttiy and the too/* to Btyin Aslip, under 
the contra£l, was to be paid tn them, orcr and abcic their Ic- 
gic«et, within fix moiiUu alter they ihall hare exlnbited an in¬ 
ventory to tlie ccckiiaftical court, and fuch payment was tq 
ariie oi^t of the dfridepda and intcicll which flicuki bctumc due 
to the defendant* 

The biU i» brought for a fpeeificL performance of the agree* 
ment» and for an account* 

The piinupal fuggeftion of fraud on behalf of the d fei^din^ 
wai, that the plaintift and his cotruftee threaiciic<1 that tliry 
would not pio\e the will thcmfcUci, nor fufler the defendant 
to take out letters of adminitliation, «wm uJIamirrH uiw 

leCs he would a;;iee to their propofil, and that this was the foie 
inducement of tlie defendant's executing clit contract* 

I/?itD CnavciLLOR, 

*1111 u 1 lafe of eery great confequcncc, and it it incumbent 
npcii ih** Co.n to proceed upon wary iUp*, ccforc th^y cfiiblifh 
luih dciJiiii 

'I'lot i* ^luficrcnnnot cr*.itraf\ withr^A^ queUttfl^ 01 puuhafc 
paK, or the whole irt.«c from the ^Jtuj qte (rr^% though 
*'ft 4 taluiile coii'lder.r* n, I «r that a court oi equity will fet 
K a fide, muil dc|iCiid ujijii cucun^daDcesi aiut is not a general 
ni e. 

If th^ d«'fen<knt U right in his objcQiont to tlufe allowances, 
II ml t mined I y lie miglii hare brought bis crofv'bdl to fee ihrm 
a.idc \ hut 1 am ot opuuon, where a piaintitr brings his bdl» 
pr mng 10 account apainft a perfon, and allowjiices In that ac¬ 
count, ihc defendant is as proper to make objcQious as if a crofs- 
biil lud been brought. 


Itti MCS|<U. 

nl ruU .if t 

•aicct«i^ pjj 
<hJ9 ^ 9f 9 
IfuStC AT S tM»t 
sUstr, wii Se- 
fc*di dfos «ir. 
caal^iAwt* tO* 

Wbin s Ui 
frx)« tn *. nist 
wi4.il>«n 
Id (Xm 9U*j* iC* 

«4ttBii4s*ii taf 
ssusllym^iriiX. 

M if 

X« XjS SrrsshC 
KitcroB Vlii. 

TXfitmsf bs With frgarrf to the merits, wliether upqn genesd grouadi a 
csi*s wwn Uie irulLv may make an agreement with a qm /r«^l^or an ex- 

traordjoary allowance, o>cr and above whai he is alknm by the 
ws,b^«> 6 terms of the truft, 1 think there may be cafes whttc tna court 

a U«ac« for aft ^ ' 

lauuff) aHowaftca, SayoaS lX« laiB* «f (be toUk 


< 1 ) Ftdi I 9- js6. F$9 r. t Bf, Cis. Fin. 

9. UutHi, j Bfi. Lhm. kip, ^00. 
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woqU eftftbliA fach tgreemeotii bat tt the dme voold be Avw»t yl 
excremclj caudou* and wary in doing of it. MtkiAf. 

In general this coun lo^ nim tniftt at bottoniji and a lUfMttU 
burden upon the honour and can&ience of the peiibo intruiledi * 

and not undertaken upon mercenary viewi \ tod thoe It a ftrong 
reafon too againfl allowiog any thing beyond the tenni of the ttciot 
truft| beeaufe it givct an undue advantage to a crufteei to diftrefi 
a ctM fM tru/Tf and therefore chit court bate alwayi held a 
flria ha^ upon trufteet in thit particoUr (t)o 

If a truftee coniet in a fair iod open manneri and tcllt the 
iru/ft that he will not a£I in fuch a troublefome and 
burdenfomc oAee» unkft the tf/hf yvr tnt/l will give him a for* 
ther compenfadonj over and ahem the termt of utt truft^ and it 
tt contracted for between them, I wilt rMC fay thit court will fet 
it adde, thoogh there it no iaftance where tl^ hare 
fuch a bargain. 

Out, in tik* prefenc cafe, the proceeding it not fo Air and 
open I for Mr. A^tfi It an attorney, drew the #111 himfelf, and 
was likely, in the way of hit profeAoo, to make a coofidmbk 
profit of the crufi | at there was an account to be fettled, a con# 
veyance to be made, and feveral other thinga to be done in the 
law way \ atnl befidcs, if the legacy wat too Iknall, why did not 
Ayitft make the objeClioo at the time he drew the wiU, at the 
defendant very properly obferred, when A^ift afeed for a* ad* 
dilional allowance. 

It has been faid, that the defendant's brother fwearing in Us 
depofition that Ajliff faid, he would binder Mmrtj f rom td- 
miniftringi sr Vfords H fh^ ffr&t canted too great a klilude : ZI|, w w Ast 
but I think it very proper \ fur where a man fwcars to words, if 
he is miflaken in any of them, he is pnjared, aod th e r ef or e Tinnh ^ 
fwearing Ajijff fiid, be would hinder Murray fiom adminifttiog 
sr tp (Istt was very right, and 1 have often objedked to 

alhdAvUs for want of them. 

I confiilcr the cafe in this Kghc*, two miAccaare making an iS 
ufe of jn authority, they had under the will, to eatoR a reward 
from a (tftty f^$te tn\fl ) if dicy had told him, ^ve us a farther re* 
ward, or wc will renounce, tney had aCIed fesrly, and fomething 
might have been faid in Avour of the concra^k. 

The perfonai eftate was vefted in them before probate, and 
could not be gnt out of them without an adual renunciation \ die 
real c(Ute likewife veiUd in them, and could not he taken out 
of them but by an adual aflignmenCi and,*fenljble of thde 
difficulties upon the defendant, the pUintiffii would not ad, ia 
order to fercc him into their terms. * 

lliis cafe has been compared to feveral other cafes of fraud, 
and aoiqngA the reft to mamage-faroc^ bonds, and not im« 
properl/) for the perfon who has the lewwd ther , has as 
much trouble as the nftecs have here, and the party giving 
fCWiird in tlioft cafes, fell as wfitiog as the deJendanC in this, 

r. fo/. 3 P, W. S5t. GmUw. Fkftvmi, dsri ianoM A. i(U. 

/S'* ^ 

S, ud 


[tfo 



ijvtitvs ^ nd ret the Couit alw»T« fet ihofc bamtns efide as uncoQ* 
*V»**»- fcionable. 

Confider rfae ill conreqnencet of foch a cafe \ fappofc it 
flwuld be neceSary that a wiJl fljoald be unmediatelf proTcdf 
t%f in the cafe of a widow and children, (hall a truflee, in 
whom the tcftaior rcpofed a troll and confidence, and depend* 
cd upon his honour and kindncfa, inCd upon fuch hard terms 
at to have an unreafonable reward, before he will cither prove 
the wil)| or a£V in the find ? » 

Therefore, upon ihe whole, 1 declare that tins deed was un* 
duly obtained from Mr. TTcom/ and decree no allow*' 

ance Co be made for die dims of ioo/« and 700L and dircfl 
both the plaintiff and tlie rcprefcntativc of JlrjA/i 

to pay coda as to (b much as relates to the deed, general coda 
Tclerrcd* 


Cafe 5S« 16, 1740, on Eaceptions Co a Mader*# Report, . 

L ord CHAHcitLon laid it down in tilts cafe, that 
where a renr^charge it granted by deed, and the deed hap¬ 
pens to be lod, you cannot read a copy in evidence at law, 
becaufe you mud declare with a fn/^rt hie in curia ^ as the de¬ 
fendant ia entitled to swr of the original, fo tha the plaintiff 
mud either fet up a preferiptive title 10 the rent, from a con- 
dant and uninterrupted payment, or he mud bring his bill to 
be relte%'ed a^aind the accident of the originafs being lod: 
the fame rule holds in the cafe of a bond; for though a hun¬ 
dred witneffes could prove tlic fubdance of it, yet it is not fuffi* 
cient at law, for you mud declare upon it, with a prvfert hie in 
curia (1), 

. (i) So Afl/ V. chjpd i vol. T'ft/ v. Nrjhit^ j 7 >rw Refi. 153. note 

34 J. v. ChiU, t Kef. 345. 6e^ alfo ^'kiu^ v. 3 i^n^CSa- 

inuJitU V. 1 3P3« Cwrrj dt</. ai8. 114. 


Wlicrt a Seed 
to be 

lid, pnt 
m Uo real 0 
beOiufe 

jo« imft^leekire 
«ntb kfr»/§n kk 
in re^ie, ond 
iberafim 700 
mof b?)rtg « bill 
km wbereltee* 
eSaa^lnS the 
•c^iOcoi of Uu 
ovleloilU bdne 
Isi. 


C 62 3 Smith retfat FeUrWf at the Ro//r, Offehrz^t 1740, 


Cafe 59. ^ |~^HE quedion here was. Whether a freeman of the city of 

t. C ITT ^ Lenden^ who makes a voluntary deed, merely for the 
confideration of love and affedion, witMUt any pecuniary one, 
4 and referves the power over the edate to himfeJf, is not guilty 
bce^r^ of fuch a/raud upon the cudom, at wiD induce this court to 
oTUe* oas af. fet afide the deed, 
mIj* afiS 

ibe pever ever the etaie to him&lf, the AUI vOodMU U kls, ail k ful^d W the 




Tlie deed was in fublUnce as foUowa, 

^ Whereas I the faid H^Uliam FtHmm am defiroui to fettle 
t!ie aforementioned premifiea for the benefit and advantage 
^ of my foa RMbari FeU9vt4 to the world, in cafe be (ball at* 

f« tails 



tain the of ai* and be at the time of mf deceafe^ Omiti *« 

** over and abote ^fiat he mar be endtled to befidci^'out of ^*^^*«*« 
mj eftate^ I grant to Fdkw and Gf^rgt Barkw^ a 

** term of 99 yeara in troft to pennie me the faid WiUiM TH* 

/m/i the famer« to take the mta and profita of the fo af* 

** figo^ premiflfi, for fo long of the 99 yeara term as 1 ihall 
^ lirci and in cafe the faid Ititbar^ FtiUWf tnj foO) at my de« 
ceafe, fhall be at full age, to affimt the reGdue of the term to 
^ him t but if he (hall not be of rail agCt then the faid J^/Ui 
^ Fff/iw and G 4 $rgi Bar/mt lhaU reedve the rents and profits, 

* ** and albw (b much as tliey think proper for lus maintenaucei 
** and die furplus to be laid out bv the trufteeii or furvifor, in 
** govetunent fecurities, for the Wnefit of Richardt when he 
eomei of age. 

** Provided always, that if the faid Ririard Ffi/am (houU 
** depart this life, in the life^rime of WUliam^ then all the 
** trufts hereby dttbred to him by this deed, to be vend, and, 

** in cafe of Iiii deadi, be a truft for the other children (In ex* 

** clufion of the vridow) if they attain the age of ai, and in cafe 
of the death of all the children before dut age, then to the 
** next of kin of his own family.'* 

This deed was made in the lifo-dme of the firft wife of JFiU 
Itttm Fei!ya/f» 

The bill is brought by die fecond wife, the wklow of the free¬ 
man, who was iguorant of this deed at the time (he married,« 
and likewise by the reft of the freeman's children, to have the 
prop^Tty difpofed of by this deed to the eld eft fon, to be brought 
by him into hotchpot, diat it may be dlftributcd according to the 
cuftom of 

Mafi^r 9/ibt Rails* The cafe t Lav* 130. is a ftrooger dian 
the prefent, becaufc dim the poffefium of the term was deli¬ 
vered purfuant to the affignmeni, here poflelEoii was kept, and 
the rents received conftantly by the alTignor) however, 1 (hall C ^3 ] 
take time to conllder of it. On the sd. of Navstuhtr^ 1740^ the 
caufe came on again, and upon die authority of i^frtl and Cat^ 
ftrslt heard before the late idajltr ^ the RM, about fix yean 
ago, his Honor declared the plaintlft*, the wife, to be entitled 
to her (hire (s), according to the cuftom of Landsn^ and that 
the properry in thefe leafeoold eftates, notvrichftandtog the deed, 
ftill continued in William FJhws% the hulband, and of confix 
quence is fubje& to the cuftom. Hall and Haiti i Vam. 277* . 
and Tynur and yannu^s 6 tt, were the cafes principally rdi^ « 

on the deternuaatloo 0? this point.* . 

(1) See aife fakhamd v. Bamaru % Fan. aoa. Edmmifia v. Cur, y Fta. lOSi 
ft- It. 

•JMvtrftsSiA tf 4 6atuaaarZ«^iSMaldr Uiao^ 

(akUlift.Oai toanv«fliM dul 4 i«B,tkiibiMi| ikiScUvrsiltla 

Wtm fMr, ar Mdawi k nWftftiia tf |wIn tSMaktaalnai mfaa tW 
a^ttusu % /Wv. 

Titfiw wAb A trtcuaa aftaaAa tMpadm fRUri 

aAwktraSkrkwUrfolUb, laS OwalBtoii^hlMfifc fwem. mUH 
aatMaS Mikt tba cate aT IiUk a to tka mImt Wkii|bif t» tbv dOMrtn, Wt 

to«iate tety, teU Uh^fnrnm^fakii 
erMSii* 
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Tlie coafeqoeBce of the covenant iit that it creaM a dcbf 
open lui eAare, and not a cham upon cranage pan* 

It haa been objedledt that if he Ihoold Sy wy/ $r wtr^nt 
gke $f,Ieave^ will evteod to the. otphaisage (hare in favour of the 
plaintiff! 

The preTent cafe dtfien greatly from botli die cafea cited, 
Wii^ and }yiU$aiy a Vim* 551« Blmtiy and ff^tdWv, a Virn^ 
709. 

it if not in the power of a freemao of Zaedr*, to leave hi$ 
orphanage (hare to go in fuch proportion aa he picaics, but the 
cuftom will o p erate upon that pan of a fitemaD’a eftate (i}i * * 


(t) Bill difiBiflcd* J, 1740. fel* ij* 


Caleda* 


BAr and othm verfui Dum^rffyut^ OMtr 30,1740* 

MvcBMhrai* A largely in dcU affigned ever all ln$ eiTcfVs to tlie 

MmCs r4nf hands of the procurator Kiieral of the jefuits for dur pro« 

aati^ibe king, vince of BraxtUf refidtng at and foon after died intef- 

t«h h\i \ ^ widow refufed to adminifler \ the brothefi wJto ii neat 

fmu tbt O^n of kin, has applied to die ccclcliaftical court here for letters of 
adminiftrarion \ tire creditors have brought their bill for a dif« 
covery of affets *, the defendant has not yet put in his anfwcr, 
cMth«msUSf and is going to the place of his abode, and to whkb tlie 

Sl^V^ prxefs of thisco^t will not reach t the prolent application is 
to prevent his going out of ’the kingdom till he has put in his 
anfwer, and likewife to have a receiver of the eilarc and effcf^s 
of the inteftate beyond fra, appointed by thti court for the bc« 
iieftt of the creditors, bccaufe tlie perfon who u applying fur 
admlniilratidn lives generally beyond fea ( for If he (liouhl obtain 
letten of adminUlration from the fpiritual court, to which lie 
is intitled by law, as nest of kin, he will get out of the king¬ 
dom before the month’s time ^ putting ui his aufwcr, allowed 
him at a former (eal by the court, is out* 

Loan Chanc^llou, 

Let the defenilant, by his clerk in court, give feeuvity to i>e 
approved of by a mailer, to abide the decree that (hall be made 
at the bearing of the cauAi (1 )• 

I would out have rcll mined the defendant in this cafe from 
taking out letters of adminiftration as he is nest of kin to the 
ioteflatc, but upon a motion for a w rvg^ I would have 
mailc an oMer chat he (hould not receive htmlclf the cHate and 
elle^s of the inteftate abroad, no^any other perfon by his order 
or dire A ion* 

A wsdtitf isn determined folemnly by the Court of King’s 

Mttkft M 4r- Benth, that a creditor cannot take an al&gninent of a* bond 


alvM hf M ftSoiiDiaftlir w dbt «r njlrib«rtoM, fwr will an adUn lit 1( 

ttuep sfls*^a Art SiMck ht v*a m Uw 4 ftfiMia ibc (wm vf 1009/* vfOA ^esiakr* 


(t) Kig, LiL 4 * 1740. foL lip. 


gives 



In ibe tiae p{ Lord Chancrilor Haedwicki^ 


fiiYcn br an adminiftratOTi pvfuani to the ftatute of dtftribo^ lAir* v« 
lU>na» to adcDiniftcT fattlifu%» and to eihilHt an inventory, 
and that an afiion wilt not lie Bpon it, thou|;h aiSgned for a 
brcich that he wai indexed to the ilHgnte in the Turn of aco/* 
upon fpcculty, VtJi l Se/i. The Anh^tjbop cf (hntfrkurj ver* 

7 Kj 7 //> ni /4 6 Ann* R* ^ 316* cited by Mr. C/w/r, tl c plain* 
lifT** counfel, to fhew that crcJitors had no tray of rcftraining 
the defeiiilanr fronMaking idminiftration, or coming at their jull C dy ] 
debt»| by afljgnlog a breach in the adrntmftratJon Uwii. 


Cpitf rerfus C$ckff November aa, 1740 (i )• Cafe 

W HERE the enjoyfncDt of an cftate h4»been folong and Cewu«fi»r,« 
arc iikternipted ai thU baa bcciif fiom the )ear lyipj 
eourts of iiw« ai wdl as courts of equity, tvUl make a i\rong aikea Orenc 

y.tfttiBfSw la 

f*rjer of a pedcIlMA ol si /eait. 
# prtfafnpc'oa 


(1) In 1641, Rie^JStsMtfMderiM 
criuift irfrflyop.o), <:;4 <0 
fwti\fk ice, «ho died in 166), aad the 
premifTeidetcendeJ 10 lua daughter 
who married the plaintiff*s 

g].ii)diathcr, a bo had i^ue three loos, 
Tsadrvr (ptuiniiffS r«ihtr),tDd the de¬ 
fendant Hrre^tf^aod hJ iir£. X«Caeif, 
the grind father, dieJ. JiAtrig the fa- 
iher, died in 17sleaving Jswi Ui 
widow and admioiHratnv, aod plaintiff 
hi> heir at law. Amm*, the grandiooiher, 
died in 1737, and thereopon the plain¬ 
tiff cnccied ai heir at law on all the prt- 
fnilTett, euepc one acre conveyed to ££• 
ntMfJ by pUintiff'o graadmocher and 
father. The defcodaots got the tide 
deedt, and fet op feveral old terms cre- 
otfd by way of feirlemcoc. The plaio- 
tid now broa|ht hia bill as heir at law 
lobe quieted in poffeffioo* and to bare 
an alignment of the terms (if aay) to 
attend. The defendinti by their anfwer 
infid, that the laid RuhatJ wu not 
feifed in fu i bat that in 19 the 
premiffes wera demiM to 0>e^ ^ 60 
yeun, and the day after that demlft the 
faid premifes were demsied 10 QkAtf tor 
500 yearii tocenuDeace from the eipira- 
non nr other detefninadeo of the laid 
60 )ean. Thefe iodeoiures were made 
between Sir R Ftrrmrr Sir R. Rmde and 
Plr^^o of the one pirt, aod 
OkAtf of (he ether part. In the lad Jn- 
deniore covenaats with (Uttf 

the leffte, Farmer W Brooke JMJ 


M OkrXrf ai. B/anoihefid- 

deotore, 4 Car. \. made between iho 
mdminiilrator of Oir/47 tod Rtthard St^ 
m/srr/ the elder, of the one parr, tod 
liarj Sa^tfo and Rsihmd 8 iaat/trd the 
younger, (therein deferibed as heir ap. 
parent nf Rnhard $taoj/wd the elder,) 
and Jim bit wife of the Other part# 
reciting the (aid two fornar indeotor^ 
aad that the terms were purchafed with 
the proper monies of Rirhwd Bionfard 
the elder« the preniffirs were* thveby 
tffigned to 8 attm opon trufts (which hod 
been then long riQetdeterfflified),and then 
in troll for Ruhwd StarfirJ the yooom 
for the remainder of uid cenni. I*/- 
toatd afterwards aBigns thofe 

terms in troft for himfelf and wife In 
tail. The defendant Banard Cmh ob* 
tmned admioifiration to Rairtt Cnkr^ ^ 
the grandfather, and to Arne, the grand¬ 
mother, aod thereupon claims the term 
u part of the gde/r, fuhjed le 

diflribation. IIU Lordlhip deert^, that 
plaintiff (boold enjoy and be quiettd ja 
the pofleffioD ok laid pmmifles, and that 
the truflee, in whom the legd eftare of 
the term of 500 years was vetted, (houid 
afign the refidue thereof to plaintiff, or 
fach perioDS as he Oiould appoint. 

Lik. A. 1740. /W. 89. Here we may 
obfave, that the freond iadeniM. 
19 Tec.* Farmtf and ffrwde became ere^ 
tees as to the frtthJd and iahatUan % er 
the premiiles fot OhAy^ whiift the kgu 
effete for the onnr was vetted in himt. 
and when OLi^ declared the purchafe* 

moGSp 




6A8E8 Argued ud iMmine^ 


^fuAptioii in fiTfrar of fikh ft poSeflion, though there tray 8e 
foae circomftancei to (hew dat it wa* notthe iotencion that the 
inheritance ftould he conrefed# 

Where a perfen ii owner of a ternii arid there ia i corenant 
for (he tnideet to conrejf the ioheriuncei be ia to be coufTHered 
aa the ee/fm fiu ttu^ of the luheritancei becaufe he misht have 
called upon the iruftee in dua court to hare aiCened die 
ellate4 * 

WhfBriicftU Whether the legal eftate !a in the fiw tru/f or in the 
tnilteea, it will make no diffmnce» for wliere diere ia a core^ 
cibiMUsem nant tint it fliall be conveyedi thii court will conHder it a4 
aflually conreyedi and will look upon it ai a icrm only attend* 
wiijij/nd ft°( vpou the inhericancci and fo connefked together in the tt/hti 
ttvMittena* qu* int/l^ chat it cao never be fevered in favour of an heir ot 
S executor at leaft \ there are fome cifec where it Ifts been done 

* in behalf of trfJtttts (t)« 

It waa decreed^ that the plaintiff do hold and enjoy the pre- 
miffca, and be quieted in the poffoUiani and that the defendant 
do not difturb Idre in fuch poflellioD> or any ptrfon clainung by» 
from, or under him* 



MMy beloaged to 

then and ffiwb became tralWea 

for biift. Tke pUiotiff HUtrt GhIt u 
bw ftt Uw to who mirrivd it4rr/ 

tba gTaodfitVpr, waa therefore entitled 
to Ifte ryftii«l/r cflate both of ike imU* 
tkmmt and the trrm of yean; bat dill 


tbe leno waa dtrcAed to attend the ill* 
hen tenet. 

(I) See Winmf>hhf v. WiihMihiy. 
1 i)irs. and 766. v« 

Sfitu, a yHUmit yfUkn^ 


Cafetfd* 


WiUats verfus at the RJlif Uw* 2, 1740 (1)* 


A «ffi aarai 

■MftMJ albivi 
vbkk A« 
•aMdyR 
M of 
lolfkrjaiBifli 
bi ftM wiA 
be btiAandi 
Mon bit 
Xradtikt 


T he Turn of 1300/* was charged in tru(l» ai a prorifion 
for a daughter! flic marries without the confent of her 
retationa; it waa hill (led upon, bv the coonfel for the cru(lee» 
that the hulband, who appeared to oe an infolvent perfonf (bonlil 
find fome method of fecuring the wifc*a money aa a proviGon 
for herj but aa be has neither real or pcrfonal eftate of Ida own> 

otia unfit har vfaela fartmof ijeoft radlrtOeawW yddw hbu ihavekheaa* 
uUbtveas prefab 


•(1) dooA wai charged upon a real 
oftate for the benefit of olaintiffS wife. 
Tbe latdi fo ebarged auerwarda vefted 
bft> plaintiff'a aa^ defeodafitU urtvea 1 
^cfftby the BMiety belongiof .to de* 
foftdiur^e udfo became ebar^ with 
^ >^o^L nd inemft. Upon a bill brought 
^vt ft pftrcickm of tlw efiaic! and 10 
the ^0O/« ftftd iftterefi raifed out of 
M fM aoiety befoogiag to the defend* 
,*in^ewlfo;.hii Honor decreed a parti* 
li^ and tbi one mriety foonU bo m* 


veyed to the plmotiff^a wife 10 fce» fffr. 
ud dirc6ed the 400/. and iotereft to br 
railed by file or meriqmp of the defi^* 
aat'a wJfo'a owiety t ^ im tbe fold plain* 
** tiff! iCa^ inUiSf being prefcit in 
•• eourti iM cxamtMd, and oonfoatiftg 
«« and defiring that the Cud funf 400! 
0* aad inicrtf may be paid cotba plasD* 
** tiff hw bufoand! bli rloAor 

** decreed the fome to be paid to hioi 
** accoriingl/*** Mrg. Lit, 1740* 



in the Time of JLord Chancellor HAnswicict« 



he was incapable of doing it| and therefore it was propofcd» thnt 
it fliould be referred to a Mafter, to eonlider of a fehetne for fe- 
curing fome provifion Ibr the wife^ a$ had been done in cafes 
of this nature. 

lire wife appearing in courts and being examined) delired 
that the whole (300/. might be paid to the huHnnd) without 
expeding anp provifion for herfdf) upon which) his Honor 
refufed to refer it to a Maflcr, whidi he faid was never done 
uiitcfs circumiiances of fraud appeared, or compullion on the 

t jrt of tJie hu{batul) and that a wife map as well difpofe of per* 
inal eltatC) Over which Htchasan abfolute controui> as of real 
eftatc bp joining in a fine witli her hulbaud (i}. 


WJLtATS V. 
Cav. 


C 68 ] 


(I) So Miltter v. C^imir, a P. fK 64s. 
f.eMy V. AM, 44a. OUbam v. 

ilH^hft, fjt^ 454. V. Gite^hmtk, 

fH- 3 vot. pop. P^rJuM V. Duw, % 

Ex p9tU 579 * 

a FfJ. 671» Wimt v. % Bn. 
Cba, Rtp, 663. w 

3 Bn, CV'e. K-f, nj^. Lit it v. Atkinh^, 

ikU. 36^. //W V. \Hr 9 .Cb,t, 

B'p. J3t> in the cafe of v. 

Carttny, Rtp, Lib, H, 1770. fo\. 175. 
a IrgAcy had been given 10 the wife for 
her feparate ufe during her life* with 
remainder 10 fuch pei lunr and lor fuch 
ufes as Ihc Iboutd appoint bp nill, and 
ill defauie of Appninttnpoc> to hereArtir. 
firti ic was o^errd, upon her eonfent, 
that the legacp lliould be paid 10 her 
huJband, liut that cafe has fince been 
over-ruled by the fubfequent one of 
S)c*fi if Ux* V. xal MKtb.r^ ibf 

%yi\i 1794, at the Mh. The 

bill in this i afe prayed, ihai the defend* 
ants mighi be compelkd by the decree 
of the court to feJI our and cran&fer 
1234/. zt, %4, Bxnk 3 per tni, nttfila, 
llaouing in llieir joint names, in irud 
fir the platotiif Sttktt^ aod 

miglu pay the money ari^l^g from the 
fale thereof to the plunuff Htmrp Socket, 
Upon the marriage of Jimy S«eke/ with 
CrttbetitK bis wife, a feitlement was 
made bearing dace the a4th of FtkrtAiy 
179I) between the pUlotilrs of the ooe 
pan, and the defcndanis of she other 
part: reciting (rs/ir alia) that the faid 
defendant ff^rxj bad p?acM out, and in. 
veiled iooq/. in the joioc names of him* 
felf. and the defcndani Mvr^ax, in the 
purchife oi 1x34A ar. iJ. ^ per teat, 
ra^/rA. and that the faid ilock was thea 
JUading in their Joint oamn: it war bp 
ihr fe.tlcaent declared, tbac tbe 
Vot. ll ♦ E 


faid defendant! Chould Aaod poirelTed of 
and interefted in the faid dock, and the 
tntered, dividends, and annual proceeds 
thereof, ttpoti tr\fi during the natural life 
of the plaintiff CMberint, when aod ai 
the feme (hould becoms due, to receive 
aud pay over the interell, dividends, and 
annual proceeds of the feid fun of 
1234/. 2/* \d. and every part thrreof 
into the proper hands of tne plaintiff 
Caib.'tiu Soekeis xod fur her fiU^ 
n{/a«lr, peealUr and /cpttrMt ul'e and 
benefit. Or to fuch perfon or perfoni as 
fh) bp any note or notes, inllrumeat or 
trtllrumeoti, writing or writings, to be 
by her figning (notwuhdanding her pre- 
fent coverture) fbouM dirtd or ap¬ 
point ; and after the deceafe of the faid 
ixu^jnme 5 etic/, upon further truR to 
tr.mkfer and pay over the faid fum of 
1234/. ts, iJ, and every pure thereof 
unio fuch perfon or perfoni, at fucb 
time and times, in fuch parts, {hares, 
•lid proporiioni, in fuch fori, raanner, 
and form, and fubjeA ro fuch powers, 
prvvifoes, conditioos, reilriflioos, and li* 
tnitatsoAS as tbe laid Cnebteiuc, whether 
fo!e or covert, and notwitbAsnding her 
prefent coverture, IhoulJ ac any time or 
cinies^ by her evxVf ID. writing, or by any 
writing purporting to be a will, give, 
dircfl, and appoint, and in default of* 
appoinrment, unb as to fo much and 
luch parts as Ihould nor be fo appoiaicJ, 
upoM trafl 10 craniftT, alCgn, and pay 
over the fame unto tbe exetui^trs m- sfmiui- 
Jtrntort uf the plaintiff CAr^xW, to aod 
for their own ufe and benefit, and to 
and fur no other ufe and benefit \ and 
the fetilemcnr further provided, chat at 
might be lawful fer tbe defenJanti, by 
the exprefs confent and direiliun of the 
plaiouiT CAtbttrine, tellified in writing 

uadet 



6 $ CASES Argued uid Detemuned 

Qttder lier kaad aad Cul» iwtwiibfttftd- From tbe cafe of Iftt/me y. Tttm/t v 


iDg her cOYertve» bat oot orherwiie« to 
fiU aod difpofe of the faid llock» or uy 
port tbereoff tod wiih the like confeat 
mod diredioo of the pl&iottff CsfAerm, 
teftificd to wriiiog ooder htr hind» le 
^aec and laj ont the booki arifiog 
from fach fale or filer in the pobltc 
ftocki or fondt, or upon goverameot or 
real fecarltiei at latereft. and the fame 
ihould eoBtiDoe in the oamea of the de* 
feadaoti* aod fhoald be fubj«8 to aod 
opoB fach trufti and agreemeniij aa well 
with rtfpeft to the intered. dietdeadi^ 
tndaBooal proecedi* aa to the capital 
dock, at were therein declared touching 
the faid fun of 1234/* jr* id, ip^r erwf. 

The plaiotiA* being in want of mo* 
nay* applied 10 the trodec* to fell the 
flocki and pay the money 10 chemi 
which the irulleei refafed, ai thinking 
ihey bad not authority by the fcttleaent 
to pay the wife more than theiVm^. 

The plaiftfiff by the bill 

Hated ber defire to have the dock (bid, 
aod the money paid to ber butband, 
and wai ready to give her cooieot in 
coort to have it (b applied. 

The Afa^rr •/ rdr took time to 
eonfider, and ihii day gave joJgmem 10 
the following edefl. The qtiedicn ir, 
Whether it if competent to the wife to 
waive the benefit of appointing thii fund 
by %hU (if that ii any bcoefiOf aod give 
it away jq her life-time. The cafoa 
cited were Pjim v. Smiih^ EU'u v. At* 
aod AVwitBe v. CWrlMf. The 
lad cafe it exadly in point with the pre- 
Ant \ but after coofideriag the matter, 1 
own (hat I casnot give my aflent to that 
cafo. It was brooght before the court 
by confent of all parties; therefore it 
wai perhaps not very much confidered. 
The cifei Pj^MS V. Smith aod EUis v. 
Jtkiiijm diiTer from this, becaufo they 
bave the wordi ** detd dt 


Are. t5*Iexcn£l this principle, that a 
married woman in eqaity is capable of 
being made in refpedk of her a 

/mtjk/ty bet not ai to her yr^. 

In 3 Are. 347. Lord TbrrMir thought^ 
that if opoB fettling property to the fe« 
parite uie of the wile, the parties were 
defirooi 10 reftraio her from parting with 
ir, they might iafert a claufe to that 
cfedl. 

Now the meaning of the prefont fee* 
tlement appears to me to be, that the 
wife (hould have the intereft for life, 
with liberty 10 difpofe of the principal 
by an Infirament, that (boold continue 
rtum^ik to the lime of her death. The 
leaving out the word *' tUed'* ii 11 Arong 
to (hew that Ate Aiould appoint by wiS 
mhf as if there bid been an evprefs 
claufe. Tbif is very beneficial 10 a wife, 
becaufe Ae may forvjve the faulband, 
and then (he would be entitled to dirpofe 
of the food in her life-time. I fubferibe 
to the cafe of Awlaa v. TwntilU^ % P. 

tP. 144. 

It ti faid for the fUintiAi, foppofe 
thii power had been given 10 a 
or to a ivtee, coold they not have dif- 
pofoU of it in their life* time f i thick 
(bey mi|hr, and if they had entered into 
a bond, II wobM be aficti in the hands of 
their reprefeotatives. Bot there ii no 
cofitrat^ (hat will bind a married womto, 
bot in refpeQ to ber feparate property, 
la this cafe if the bad entered into i 
bond, I think it wonld not afiVdt it in 
the hands of her eaecutors or admini* 
firatvn. A married woman has no power 
but what the will or (cttlemenc gives her. 
This fcttlement gives her a power 10 
dirpofe of the property by nuifi wi^« If 
(he furvived ber hoflsand, it might be a 
very dilferme cafe. As I am of opinion 
tbe Wife can only difpofe of this Aock by 
wiE, this bid otuA be difmiired. 



in die Tloie of Lord Chaaecllor Kaidwicks* 




StanJfinI TCrfui MarfioU^ NpXftmier 1740* 


C&le 


A Father, bj deed, aeatei a truft of a real eftace for the 
benefit of hit daughtera, tbe rcott and profits to be paid 
uvem whether foie or covert for their feparate ufe, cither to pfUtiofarvai 
their own, orthehandi of any perfon that tliey thall appoint* 

The daughter! join with their> huAanda in botidsi for money 

lent to their hufbandii the traftee refufes to pay, thecredUor eoTrrtfmtMv 

bring! a bill to compel him to pay the rent! and profiti of the 

truft eftate* mMj lenttp 

iMr buOandil 

tAc miftei m 4 tni tb< Cowt to pty tbe ttate tad fttga iacofeift|l>« 


^ the RJh* The daughters had an abfolute power 
over the rent! and profits, and could certainly aflign them by rnort* 
gage or otherwife, and the court will never encourage the 
locking up of property, which would be the cafe if the daughters 
could not create any lieu they thought proper upon their intereft 
in the eftate, and therefore ordered the trufteci to pay the rents 
and profits of the truft eftate to tbe aeditor (1 }• 

(O tUg, Lit. 1740, fol. 1^1* The s 669. Mme e* Ttaemt^ I Bra, 
iolhority of Uiia cife Is efUbltOied by Ciw. i6. Fjdmt y. Smiihf 3 firt* 
thofeof Allea v. 1 ^4/. 163* Ch/t* 340. Cleti v* hHiier^ 

Crigiy V. Ckx, 1 Rt/i $17. Ptmtek v. yt/f, 379, 

Mwi, a 190* Poeeltt V* 


Brfl/hriJgt and others terfus Weoiraffif at tbe Ralb^ ^#vrm£rr Cafe 66 » 

14, 1740. 


T hough the executon in this cafe have legacies, one 
of 200/* the other of too/, yet if it appears in proof by 
parol evidence, that, both before and after the execution of the 
will, the teftatrix always declared that the neat of kin, who 
were plaintiSa in this caufe, Ibould Iiave nothing, and that (he 
would not leave them any thing by her will, the executors (hall, 
notwithftandiiig, have die refidue* 

Wliere it is undifpofed of, it was objeOed by the plaintiSs* 
counfel, that evidence of the ceftatrix's intention of excluding 
the next of kin, is not foificient to give the relidue to the exe* 
cutors \ the evidence ought to be pofitive that (he had it in con¬ 
templation to give it to the executors it tbe time of making of 
the wiU. 


Whtic I rvfiSiieii 

Q 9 d)fpertd,BaS& 
ulutlx ku lU 
the 

Aeitef kin ftiU 

bjfe MtkiBii 
exsciMit, 
CboufbUiWve 
Icfjttei, Ibill 
luve ibe reSdue 
MCiriCkftiodMSi 




voL. n 


il^et 



I^9^ C ^ S E S Argued and Determined 

^f,^fr$/the Sfl/t f I im fully fittsficil, If I fhould in tint 
The wl^ cafe give the refulue to the next ofkin^ 1 (bould give it eontrary 
KfM# to rhe to the intention of the tcibtor* 

mUuc, wjIJ 4 <- 

fMt Im tbeif leeeril raUi b fjvoar of Ok oexc of kb, vlieft the uftiter'i UteatioA It proved t# 
^ H^oa tbeto. 


The court will certainly favour the next of kin* where they 
can do it confillently vrltlt (he rules of equity and jultce, but 
•. this does not tie me down from inquhing into the intention of 
^ the teftatrixt for wherever rhm is rt*fA’/rr'i*(i), that will futisfy 
the mind of the court as to the iiitentioni they will depart from 
their general rulesi thou;*h they will not do it upon flight 
proofs. 

The giving aoof. to one cxccotori and only too/, to the 
other> is a prefumpiNni upon the face of the will that it wms not 
intended to exclude them from tiic refnluc, but only to fltew a 
preference to one of them (a). /We Btuichr verfus SfarJp 
a /Vr«. 


Thnt ti Mint* 
itmtt beivacen 

am of kin, ind 
wtuntm, fm if 
tfit former «p* 
ytit to W«>* 
<t«led| (h« exe* 
citor Alia bftve 
k«f emU* 


rhough the will was drawn by Do£lor n clergyman, 

who is not fupjwfcd to be comifant of the taw, yet tiut will 
make no alteration in favour of tlie exccutorsi but it mult dc)xniil 
on the proofs. 

In aiifwer to the objcflion of the plaintifT's coiwifcl, it ir 
enough if the court U fatUlied as to that fiiiglc fact, that tlic 
next of kin were not to have it, for djvrc ts no medium between 
the next of kin and executor^; fur if it upp<*ars that thr inten* 
tion was to exclude the next of kiu, the executor mud have it 
of courfei 

The bill difmilTeil, but witimut cofls (x'caufj when the next 
nf kin arc difappiniueil of rhe rdidue, it is f >me txvuil, /aid thi; 
court, for their litigating * 


(a) So ItMjhr V- tit, 

f^s. V. iiaiiltj, a if* » 677. V. iuttji, 2 f'rj, 17, jO. 

MBickhrS* Sra*/.', s/'ii* 7j6. RmlnrJ if v. 1 Out. Istp, jjS, 

RktlanJ, t aio. Frr.uit v, Xtlf*, z Xr). C*m, M,p, SSO- 

Csrfk/s^ 15 a. nute 1. Vinclt v» 0 /ivvr v«/Vr^/nj i iliv. kef, 

Lticftfi 4 U, 37 V 

I 315 . /f tf/i** V. pyf. 99 . 


* One hf wiU glvri hisfMcotw *ti esprrf« (pgsev, snS m}k''% m difporicwn ttf rhp 
Sifplau Tlic ^Mur* «J1 sdflut cf ptfol rvMc.K" u> ikew ib« ir.tmionoi Hit uCitnr, 
Mil n ptov*S m? ike lefttui intcrtSH the furplt* in ike eAt<c'(rT| he ftiC It I*, 
KUt ea|«»f^ 1^1*7* w Um* verfai i Kyv* (j]. 


( 3 } 1 fy. Ak 146 . //. la. S. C. 



In ^ lime o£ Lord Chancdlot Hauwxcu. 



£x pxrti GmUtM, Nxwmher 8, 1740* 


Ca& 67, 


A Motion irai made on behalf of a troman who was a quaker ^ 
and Urea a5o milea from beiice» for a writ of fufplfrrtvit: 
ue doubra in this cafe aroft from the worda of the ttatuie of •f* 

7 fy 8 If'. 3.4pljether a quakcr may be admitted to give evi. 

^nce upon her affirmation fo as to exhibit aniclea of the peace ter h^itei 
a|aioft oer hulband^ and if it ia not In nature of a criminal ptc^ ^ 
tnutien, and not granubU but upon oath of the perfbn. i/!rLtuWtr\ 

cKaImI fvotfciicwu 


Load CHAwetLiot took a few daya to fearch for cafea of < itecifeafir. 
thia kind| and upon looking into them faid, I find a great ririetyi 
and that affirmationa have hpen generaltr refufed: I have been 
likewife inquiring of the jodgea for precedent in point t there ia s^l»8«iacMrt» 
one reported in 3 Sait. 048. WAso n Birm, 11 ' 9 K. 3. B. R. 
but thia ia a book of no authorhy, the note however I have of it tte 
I believe ia authentick t this was iu the cafe of artidea of the 
peace \ and the Court held that, it being a criminal matter, they '^'*^ ***' 
could not grant an attachment, unlefa the perfon would con- 
fent to be fwom 1 for if the pany complained of ia not in court, 
there is an attachment goes for a i»rca^ of the peace upon the 
oath of the complainant. The other cafe waa in the 1 itb year 
of the late king, iw porte Gme, on the motion of the prefent 
Chief JuAice of the Common Pleas, upon the affirmation of 
llie perfon who moved for the yS^frovrr, and the Court granted 
tlie motion: but aa there are authorities both ways, I will not 
uke upon me to determine it, but (hall refer it to the judges, 
and the expence to come out the perfon^a pocket who moves 
for the y!i^^ovr/« 

But aa I have infUncea in mp hand, where perfona who 
called themfeivea quaken, upon their affinmationa being refufed, " 
hive brought (heir confcieticea to digeft an oath, perliapa Mra. 

GmnUiMf aa (he toea in danger of life, may difpcnfe with 
the ftrifi rules of Mr fcQ, ara may be perfuadM to fwear like- 
wife} if not, 1 will eonfuh iritb the judges upon it. 


Swiiti rerfua Mxrfixitt the Jim Dxj. Cafe 68* 


a 


W HERE infanta are partiea to a caufi^ and tl^ mother 

fccretes dicia fb aa CMy cannot ^ ferved, a (ervice of ^ 
the fuipmm upon ^ agtha ia fufficient, u (he ia the natural i2u, 

guardiM of the childitm icnictWai^ 

* pm !« W u rtOkUM 


VoL« IL 



6 A S E 8 Aigoed and Determined 


Cife werCus LsrJ JtthihM at the RJh^ Nmih* 

kr 1760* 

fe? ^^' 9 T ® ^ ® Zjtftff, hf hie wllif left to one Dcnt^ P^tteTf an aiw 
lvi^i!rSn I ^ nul^ of icA fir hmh* for her life \ flie dki in 17^81 aful 
U t^ii* mti la the pUsntifF» aa the reprefentadre of the annuitant, bringa a hill 
for the arrvm of the annuicf, ercr fince the year 1708 to the 
rtptSaMl^' death of Mn« F$hir% 


Am i7pI 10 tiw 4 ta^ of iIm Cooft, fnm tho Uftf^ oftlott, 7fofttio«a U to to ptia, ira eitelflc/ 
^UUviihcoftfr 

U it o M^tr rf ihi KiiU: Though there it no proof of the defend* 
ant'i ude trat it liad been paid> yet the diftance of time \$ tlio 
SSmvUIm^ ftroDgeft prefumption tliat it hat been long fince fadsfictl f 1}: 
nosio t k- the ftatute of Limitationt ought to be the rule to direA the Court 
IQ thii aa well aa in other cafesi chaiigli ihc iloQrine hai; pre« 
muSj. ** vailed, that the ftatute u ill not run aa to a legacy (i), vet it will 
not hold aa to an annuity, and therefore tJie bill tnuft be dif* 
mifled with cofla* 


(1) See Stiimfijk T« i;8« 


(a) Fitri^ y. t r$rw. 2?6, M 
tv/ j««ei v« 4^*/a. Cl^*Kif. 

115. 


Cafe 70. WUlis verfua IVifUsf Ntvemt^’r 7, 1740* 

AW 4erUntmw H E ftitutc of FrautU and PiTjuricti f.dd the Court, rr* 

X quires dut all declarations of troll* Uiuuld be in wriiingi 
b wric^. ocherwife abrolotely void, except fucb u arife l)y operation or 
conftruf^ion of lav (1). 

Hevtopen^ nature are when the legal intrreft is in 

CT^rr^ another, but the purchafe mrmcv hu been pawl by » third per- 

* refuldog trull for hint who paid die money, but 
mH dutXf then he muft clearly prove the payment fa)i 

prare l)w |^- ' 

There is another way of taking a cafe out of the llatutc, and 
wOrw that ie by admitting parol evidence within tlic rule* laid dowu in 
this court, to fhew the trull, from the mcjn circiimllaiiccs in 
OttsM af On the pretended owner of the real cilate or Inheritance, >^ich 
sfAindTitr impofljble for him to be die purchafer^ 


w 

{l)JDrir.^M, Prte.Om.tt. (t) P^. L^J r. SfiBct. tfs. 

• Cdc 71. FU/ien w»fui ruUm, Kevmier is, 1740. 

fY^HEnleofCTidencr, faid W av.»r/ftr, U ih^t the heft 
5—iSf-t c»»dew* the arcumftance* of the cafe wiU allow jnuft be 

«^k(tn 4 V*>|Wea (t). 


^ in, «r !■« by «Ar ■aCvtftu tto; «« reflckni cii.iirn. 



in the Tki^e of Lord ChfBicdiDr HiBirtrxcBj 

If an original deed U loA the coonterpart m%j be read, and tf 
there U no counterpart forthcoming, then a copy may be ad¬ 
mitted, and even if there ihould be do copy, there may be parol 
evidence of tlie deed, and the manner of its being loft, unleft it 
happens to be deftroyed by fire, or loft by robb^, or any un» 
forefeen or onavotdable accident, which are fufficierit excafea 
of themfelves: but then the copy muft not be incooiiftent, and 
variant from the title, which ia fet up hj the jMCty, who claimt 
under the original det^, as it ia in this cafe) for die limltationa 
here iptder the copy are dificrent from what they are fet out to 
fie in the pleadings. 

If land be given to a man without die word drir/, and a 
truft be declared of chat eftate, and it can be fariafied fay no other 
wajr but by the fr^s taking an inheritance, it has 

been conftrued that a fee pafl« to him even without the word 
Mrt (i). 

A term attendant upon the inheritance is confidered as a part 
of it, and cannot be difannexed in this court (a); there ia 
hardly any family where the eftste is considerable but there are 
fuch terms; and it would be abfurd to fay that when a will is 
not executed iccording to the ftstute of Frauds and Perjuries, 
diat fuch S' term Shall be fevered from the iuheritsnee, and pafs, 
notwithftanding the inheritance to which it was annexed would 
not paft under fuch a wnll (3)* 

It has been infifted, that in this cafe a term of 60 years is 
merged bjr being created to the fame perfon to whom the fce 
was devUed, and who had like wife the reverConary intereft in 
another term for 99 vein: but Mr* counfel have on 

their fide contended that diere is no merger, becaufe there was 
a truft of (his term that kept it ftparatc, and confc<ii3ently was 
Dot merged* 

Out clien the plaintiffs contend that as the teftator had grant* 
ed a Icafe for 60 years to the ftme perfoo, to whom be had de* 
vifed the fee, paying a rent to the teftator for life of 200/• fir 
ew/i* that it was a nfvocation of the fee: but i am of opinion 
that the Icafc is merged in ttie inheritance, and is not like the 
cafe of Cssir v. ifw/Zvik, Joe, 49* becaufe there the term 
was nof to commence till after his death, and then there was a 
joining -of two eilates that were inconfiftent together, which 
was me reafon of tlie Judges determining it to be a rero* 
cation (4). 

I find no authority wliscever at law (and U depends upon the 
conftrudHon of the bw) that a demife of a leafe for yeprs to the 
fame perfon to whom the foe is devifod, and whkb commences 
in Ae life of devUbr, ia a revocation of the foe ($)* 
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(1) Gil/m v» Mmffirtp 1 491* 

9)1 S. C. Oaw/ V. 

3 Fwt. 1614. V* 5/r«nr,p3f. 

eyi. 

(s) Ch»hm ?• taw, I P. W. ))0* 
See cjuedy. Cwdr v* Cmle. 

(1) Wbkttkmik V. H^kitihurth, a F. 
ajfi* QiUri^ v Scnt#, a 319 


Btit V. I Bn. Chi* 

iUrg. C§, Liit, 190. i. n* I. 

(4) See dM# V. /WWW, 8;. 

(c) Bat in the above cate of Csslr v* 
It waa agreed by tbe Cosrc, ebst 
foeb leafo woiud be eo retoesuea* 
1 Bp JK 410. //* 8. 8. C. Sid 
lUiiifi T* BijUy. Bm. Gfo* 514. _ 

« Tha 
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ViLttiti. 

V|iMlbcmil 
iMr V th« 

OflfltMl 

kui the 
4 ecfc* ^lowwji 
■Armed ttM* 
viclUUaduif. 


C A S £ S Argued end Ddermincd 

The cafe of Peo^i mfut Spomr will not govern the pre- 
fentf that cafe received diffisrent determinationa \ it was heard 
fir ft by Lord Qiaucellor Jrfftrtu^ in P^ T» i688y afterwards re«^ 
heard in JL T. i6gOf before the Lords CommilTionera, and on 
appeal to ilie Houle of Lordsi the judges’ opinions were taken^ 
as appears by the minutes. Ijtri Ciiief Baron All^^s was of 
opinion that it belonged to the euecutor of the wifei Htxnll 
difiered from him» Grvgwj agreed with AtiyftSf Letduifrt dif* 
feted agtun, and fo alternately through all the iudgesi but the 
decree of the hortU Commiflioners was alfirmea notwithl^nd* 
ing«(i). 

'fhen came the cale of v. a 668^ where 
my Lord ^4srr0«rf. reverfed the MoJIer cf tbt Aa///s decree. 
There the limitations were to die hulbaud for life, to Tbmus 
TVMt Ann hia wife for lifci remainder to the heirs of the bo* 
dies of Tbomai and Antit during the refidue of the term; the 
wife dies leaving ifluct die wliole term, nctwiihllanding, vella 
in the hulband, and he may allign it. There has been a dif* 
tinflioo taken of late years in the cafe of Peawi v. 8p«i»r, that 
there it waa pottfnu WW, u the eftatc moved from the huf* 
band( but I can find no grounds for this opinion from die mi* 
nutes of the Houfe of Lords, and therefore mull be thrown out 
of the cafe. 

A limitation in marriage articlei to the hufband for life, to 
the wife for life, remainder to die ifliie of their two bodies, will 
not intitle a hulband, by virtue of fuch a remainder, to difpofe 
of the eft ate as lie lhall think proper, but will be carried into 
ftrifl fetdemait in this court (a). 


Thit SDurt «in 
ctfry i■toarin 
fetUeouai, M 
•Omc UtfiluS to 
• bilknd fm 
UA, 10 tht wife 
IW Wt, rcMlu* 

Utr i» dv iAw A their evs M\a, 


Where children arc'infanta at the lime of their bringing a bill, 
the allegations of it cannot be read agiinft them after they come 
of age. 


Tena iftcttca la tnO for karos tad feme fm tKtir Vvei, t«md» 4 er In truft fm 
^ kun at eke kaSr at ckc femt ky the kvw } kanm uS.frne die* Lord OuiKcJktf 
«k*atO heard tke CMte, held the lAele iBtercO of the cem in tlia 
vA, asa awi |» i* krr cieceton. t /Vv 43# Bot Cud the l^rde CommiAonf n, 
vfOB a R«h«aring, the terta Oidl fo id the heir at the body of the feme by the banNi, 
M Mt w her eeccator or •daUBlBraier, ^ m w da, kiv< a/ tht hatf^ kdii| a pnt 
d^grifim Pammk v. S^nerr, % I'anh lyj. 


( 1 ) Sec a *37* {t)^9Hkrtt,3iiJJlehtrAf yvo\. jyi. 







the Tutfe of Lofi dumeeDor Hinpwicci* 

I 



Cnf- Tcrfoi Nirt$nf and Nwtm mrus iffwmher *8» Cafe 7%* 

*740., 


O LD Rjcbdfd Norton of StiihwLi In Hdm^rre^ the lafls.C. 

life m a leafc tinder the bifhop of Winfbtfitr^ agree! with >?> 
colcin«l jV0r/0w to furrender the old IcHfe upon the hifliop*! pr^ 
miling to grant a new t4*are for three Urest for old lejr<»*irc«^th 

life, toyct&nd Ndrtm*i life, and the fon of colonel Nprt 9 H, an 
iii£yr^f tender years ^ at iIk time there waa a private a^treement«pmJfc of'tS 
between old iV«r/M and colonel Nprt$Mt that in confidcration of bj0o^(ocnot4 
hi« furrcndcring the old kafe, the new one fbould be in truft 
for the infantj fon of colonel N$rt$ft* ji. //.*, 

c.A'.'f lift, we 

the Ivn of C* M ui 4 w cooAaentioii of Jt. firrvnaerrQ| tfte oU Icdf* ft tm agm! the acw oo« 
AvuM !c ia craft for ihc lat ini Aa of C. /f. whole gafclufe-noiief W 4 J bjr C, M to dw 
bi Aoii, boc the Icgil eftjce n gnMoa la the aew leoA to M. If, end hit hein dunAg hii awa life end 
che ]ivc« of C. M JOd hit Ion. C> M itfitr ibe deetb of ft. M took upon him to dtfpofe of ic. ft. M 
by 1 dc«d-foll dated the hy jftet the leU<» deeJaret hit latoAUeo to lie. Out C. JV. and bik An f^ld 
after hit d^afe holJ b> them ^nd cieir hein doriag the nnaloder of Cba tem. Uwd Ueittftrhh held 
X. M lud 4 valuable Aart lo the cooadencm ef Otf new Icale^ laving given up hii imtcreft ut At old^ 
and thtX baring a right to deUare the uuft« C. N, W da A the kofi. 


Colonel N 9 rt 9 a paid the whole money to the amount of 1500/* 
to the bifliop of W'luthtjler fr>r renewal, hut the legal eftatc in 
the new Icafe was nntwithlanding granted to olit N^rtw and 
his heirs during his o^vn life and (he lives of colonel NoriM and 
his fon : colond Nprtofi after the death of old N^tfott, Imagining 
lie had the whole property in the leafe, took upon him to dif* 
pofe of it. 

Hie origitial bill was brought by Mr* Crap, the purchafer 
from colonel N^ncn for perfornunce of anicks, and mh* 
bill by tlic Ton of colonel ATdr/sWi to liave a deed-poll that had 
been executed by old N^rtoH, which declares the crud of the new 
leafe, and was found in Ins cuilody nc his deeth, produced by 
the defendant, colonel Ncrf^ftf and to be kept in court for the 
benefit of the plaiiuilTin the crofs caiifo. 

Colonel NortM whs neither party nor privy to the deed-poll. 
Old Mr* Nariof^n declaration of trail of the new leafe, under tlie 
deed-poll, was fubfegueut in time to the leafe itfclf only ouc day. 

. Loito Chakchllox, 

Two cjUelUans arife upon the original bill* 

The Aril. Whether Mr. is intitlcil to have the articles 
carried into execution, as agalnfl the defendant colonel N^rUn, 
for there is no pretence as againft the defendant Ricttigi Aiw/toi 
the fon, lie being no psrty to the articles, and hag by his crofs* 
bill infifted on his right, and fet up an equitable claim to this 
leafe umkr the deed-poll. The general queiVion in the original 
caufe, as I laid before, depends upon another queHion, whether 
colonel MtoViM has a titk to the ellate t for if he has not, the 
Court jAl not do an unpolGble thing, but leave the plaimifft 
- nL f. to law upon tlic articles« 

Admitting that colonel Mrttn has not the legal eftate, iKe 
next quefVion will be if he has the equitable, lor tbh court will 
in that cak equally decree performance of articles* 

‘ F 3 This 
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C A S X S Arsoed Ilia DetM&in^ . 

I 

tniU dependt upoa two confidenrioni. 
tft* The ciicujaltancei of the cnnIhfUoti between old 
Nwtm vid colonel Nwiwt jelatmg to the imewal of the IcAfe* 
76 \y* Upon the deed*po]L 

Codder 4 6 r 1 t upon the circumftancca of the cafe dsvHled of 
the deed* 

Old NwUm had the fede intcreft in this eftate^ and tbo* he had * 
onlf one life, yet he lud.tbe right of renewal; it ii true he could 
not compel the htfliop to renew \ but this at to colour^ 
who emme in by permiflion of old mutl be confided rs 

a right and intereft, and the perfon who conics in under the 
new leafe has always been lo^cd upon in this court as deriving 
from the perfon who had the old leafe* 

The letters which have been read to fltew tlie agreement be* 
tween old NsrSsn and colonel N^rUn are of no ronfcuucnce one 
way or another; and tbo* it appears in the caufe tncre were 
other lettersi yet thefe being M h no reflefiion upon colonel 
NertMt for perfent do not keep all lettera winch at the time of 
their being written were not perhapa matettal. 

I arn of opinion upon the whoie, that dure is no refuhing 
mift whatfoever for colonel 

His counfel for him have argued, that where tlie parchafe 
money ia paid by one perfon and the legal eftate ia in another, 
that wt by operation of law ia 1 rcfulting truft for the perfon^ 
who paid u\t money, and the doQriiie ia very tight whCTe tlic 
whole purehafe money ia paid by one perfon (i)» 

But here the whole value of the purehafe is not paid by colo* 
nel Nfriwtf for the 1500/* is only part of the conndcratlon, as 
the leafe was not intirely fellen in, and therefore a material 
circumftance was the confent of old Mrtw/ to furreiuler the old 
leafe* 

The nest confideration is the dced*po 1 l, executed the I4tli 
of Augtfjt 17a s, the very day after the Icafc* It recites the life 
of old AV/sv to be the only remaining life in the old leafe: 
** know ye therefore, that I haring given my confent to furren* 
der, tic. dccirre my intention is, and my defire was always, 
** that the faid colonel NorUn and his fon ihould immediately 
** after my deccafe hold to them and their heirs tliis eftate of 
^ ■■ during tlie remainder of the term*** 

Mow this is a plain declaration of the truft, he having the 
legal eftate, and a right to do it, and the only perfon from whom 
the truft was to move* 

But ttun it has been faid it is veij hard old JVsr/se Iliould 
have a power of giving away fo beneficial an intcreft from colo* 
nel Mtrtin who paid the whole fiiie* 

But when writings are executed ib near togetberj it is very 
natural to chink that they are aQ in purfuance of oM tranfec* 
dbfl and agreement between the parties* V 

It is faid it ia very unnatural that Timuu Nwiin flul pid pa y 
the whole 1500/* and yet have only t leverlionary intnEiT for 

/g#. ijO* 

hit 



Gi«» T. 


III 1^ Tlm^ of tofi Chincepor HAMmnmJ 

his own ]!fe, and if the bfl life had been a ftrangeri it night 
indeed have been a hardlhip \ hut aa colonel fen ta the 

laft it U fe far ftora being a hardftip, dat ic waa a benefit^ 
for okl tfortM parted with a TaluaUe incereft, diat colonel 
IkrUn might have an oppmunitj of purchafing an advantage 
for hU fen« 

I muft deterntne upon an esprefa declaration of truft bj old 
NorUn^ who had the legal intcrefti and a valuable ihare in the 
eonfideation of the new leafe at the time tt waa purchafed^ and 
confjf(dcnt]y the onlr perfea who had a right to declare the 
•wrt, and there can oe no pretence for an implied tnift bj ope» 
ration of law* 

I do therefore declare that colonel NortM had hia life onlv in 
the kale* 

Now aa to RUittrJ Nsrhn the foni the quelUon ia, Whether 
tlie deed*poll IhaJl lie delivered up hy the purchafer, to be kept 
for the fake of the fen» whO| if thia opinion be right} haa an in- 
tereft in tlie eftate. 

At the time of the mortgage} the mortgagee} Mr. f>i^} had 
no notice of the deed-poll} but at the time of the articlea of hia 
purchafe he had* 

Therefore the deed-poll mull be brought into eoort for the 
benefit of all partkaj Wt 1 will not decree it to be delivered to 
anj one of the partict* 


iS 


N^rsity verfua NvrVi^i Ntvfmier tO| 174O1 


e77i 


A Bill waa brought ^ Mra. the widow of the hte Cafe 73* 

Mr« iV«r/^i agaiiill the executor of the hufeaod} to have 
her /hirrtfhfrml(0f part of which waa piefented hj the hnfband} 
and the other part given by her own reJationa j but the hufband} 
hi his lifc-timC} having taken them into his own pofielTioO} gave 
feme of them to dilfercnt perfeni} aa fpecifick kgaciea bj hia 
will, and the reft he has dirked to be fold by hia executor* 

Loan CHANCELLont 

The widow might have brought her adion of trov e r for thefe Ar law a Umtf 
fpccific things, aa the executor haa not aflented to the l^adea; 
for at law a iegaev does not veil in the legatee till the cxccutoria ^ es£^*a 
aflene (i); but then legatees may ronie againft an executor in 
thia court} ini! he will decreed to deliver the fpediic kgacieS} SuSia mMI- 
accoffding to the will, for this court coofideri him aa no more vtrty 

than a bare truftee for legatees. oSSats'tov 

It haa been objefUd, tlut thefpecific l^teea are iftfiiitSi and Mbt« 
are not before the court > and 1 am of opinton, the fpecific lc« 
eateca ought to have been brought before the courti and} unlefa 
die plaintiff will waive At part &Et is devifed to then.} the caufe 
mult ^nd over to make ^per panka* 

6ir TWf V* MiOir, ftf. B^md v* 3 JU0# 

fUMdtrtf, /%#■ 3 vol. 5 to* Rif* afia« 




CA8ZS Afpied ttd Dewni^j 


Cafe 74* Oa Dtctmitr the tfth> 1740) thU Catfe etoie oa again to be 

beard (i)» 


A VOttM Vr ^ ® pbtntiff, the wife of ibe htc Mr. in hia Ufc- 

1 * time, was pofleHed of fereral jewels, pan of them bought 
jmj ,«• whueb vith her own money, and part with her haioandV and proved 
u*h«» caufe, tha fee wok them but Gi weeks hthn bis death, 
Aud fobfequent to any wdl or codicil of the late Mr. AVhkn wlto 
>*^r T? part of the yewels, by will, to tui brother, anJSoadf 

him esecutor: the bill was brou|:ht by the widow, as to thofe 
w hj»SMh«r, jewels only which are given to the brother, as esecutor, and now 
waives any right fee might claim to the reft of the jewqjs, u 
I b u iw whi^h are left by the will to her children, 

ifaifeo'l} wbiA 

an fma tp Um bmber 1 |i«4 bcU dmlf. ikas ^ vift «« ktfhiii W ^ta m hat 


The anil had given the plaiatilf the jewels for her life, pro* 
Tkkd fee makes ai> inventory of them, and entera into a fecurity 
to double the value, for refunding, in cafe of a fecond marriage : 

[ 78 1 Bat bj a codicil in Akgufi^ ’73^1 fee ceftacor revokes rhla pair of 
hii will, and gives the reftdue (eicluGveof the part to the duhW 
re») to his hrofeei tlte esecutor. 

Mr. thutif of counfel for the defendant, the esecutor in- 
fifted, that it is merely a legal queftion, and ought to be de« 
termined at law by an adkn of trover, as the plainilft ia un* 
der AO imbecility which esn entitle her to come into this 
court) and, with regard to the general queftion, urged theft 
things. 

y»rj!, that the teftator has abfe’uteJy difpofed of the jewels. 

S/ra«d^, And (he itioft mairriali^ the pisimiff had poc that 
kmd of ptopeny in theft things as peAi/Mim 4 ie, upon which 
fee can ground fuch a cUim. 

Before fee cafe of Tt^mg v. Ttpping^ 1 Wm, 7Sp. in Lord 
time, he faid, it was very far from being a point 

clearly fettled. 

la fee cafe of Lord Ha/Uffgr and Sir Jrth'Mi DpngUs^ Cn* 
Car. 343. and 1 /^/. 911,9U. the court wtre equally divided. 

It appears like wife in fee caufe, that the wife was not wife 
ber fau&fld at fee time of bis death} and that the jeweb were 
Icept under lock and key, and feat Ibe wu penmtted only to 
wear them Ibmetimes, at his pleafure. 

And there ought ro be fuen a fpecbl property in fee wife ao 
eonlUnt poftelTion and cuftody, in (he mtAimt of the hulband, 
to fupport her claim as 

That the defendant, fee esecutor, found locked up iu 
fee hulband's bureau, at the time of bis death. 

That after making fee will, theie was evidence, IndeVd, feat 
l}ie wore the jewels 1 but this wu only a beic permilfiooafjbe 
Aulbaad, and soc abUutcJy in ber power* ^— 


(1} Atr* Aid. 1. 1740. M. al. 


Lpid 



♦ A 


A 


ID Ae Itae of tiM Qtwwto RAte^icu. 


#’ 


LoID ChAMCF-LLOI^ IlMTntT «. 

There are f9me cala» both in Itv and eqnit7i to^ phlxti that 
they will not admit of any dirpute* 

llie tace eafea have gone fe far in the point of pentfberua/tat A ^ta 
that they have Goofidered a wife in the oaioie of a creditor^ and 
aa having a lien upon real eftate (0. 

u acfvtitvrj aad luviAt a lie& real tta^ 

I *79 3 

^Th^gb the jeweli here are worth 3000/* at kall» yet the 7^**i««c/th« 
vaioe^.«ulm no alteration in this court* ^ 

There are feveral cafes where there have been debts ftsniUng a viAW 
outapinft the faufband« and yet the wife haa been admitted as aanoidte 
a creditor to the value of die fmrufLem^^ even upon trult 
ciUtea created for payment of debu* iu&* u^ma * 

tiai ta4(iibrpt)iacQt«^4ctet 

The being in the cuftody of the huRnfid will make no altc- 
ratiorii for the pofleflion of the huiband is the pudelBon cl the fo/i'/SoDi/jev. 
wife, and lb vice vetfa^ aa ihe wore them for the ornament of 
her perlbo whenever Oie waa drea* 

Atvt tf ■htanir kt wa di%SaA 

The teftator having taken upon him to difpofe of the p/m* 

P^rrNo/fb, which he no power to do, 1 dire£k the eUate of 
the hulband to pay the cofts^ and decree for the wife according 
to the prayer of the bill (a). 

(1) See S 9^{/$0 V. 3 voL 369. (a) See Fr$teft JUir/gA, 0m v ycL 

44 U 44 F* 


SUittft verfus p4gv, Novrmttr to, 1740* 


Cife 75. 


% 

A Man, in hie will, expref&ly devifes Lis real eftate to truf* ^ ^ 
tees, for the payment of aU fuch debts as be fliall owe, cXa *1 upn6- 
fcgaciei and funeral eapcnces; then lullow fomc pecuniary le* seviAa w 
gseiea, and fomeof fpecific parts of tbepeiibnal cibte; and then 

M gives all the refidue of Lm perfonal eftate to hiv executors. toaiidt^Jk . 

W( 

i/tbe real U v* fttft«;kiu, ilw ycfibut maa sc lyplied* 

Lou CKANCttLOt, 

This ca(e certainly comes under the rule bid down in jfffamr 
JUtrrkkf at the Rqmfj Ctffir Tfiiit 

where real eftate is exprefily dcvifol fur paynieut of debts, the 
palbnal edate is exempted: but if the real ellate be not. fuffi*. 
eient, the perfonal elUn null be applied t and if there U^ny 
itfidue, the csccutonsre entitled to it (i)* 


moepai 


(ik^bere was a aortgs/e upon the by the file thereof. > 74 ^ 

fo devifed, which wu alb decreed Ibl. ad^ * Sve GW/nv v. fberwi, ps#. 439. 
off one of (be fiooies aridog note. ifWicr v« /ucf/ie, yyd. 6x5. 



CASES AifMA uid DeteraM 






FU&moJ Tcrfui Tmpbmftt the fane Dajr. 



A ^ ^ * mortgage of 

1I7* the irife'a eftate of 40 /. peratm^ for the fum of 781) /* and 

^ covenant in the mortgage^eed a levy a fine of tlte premiflea in 
^ the Efi/^r tlm fellowiogt the fine was not ^ levied till Trimty 
y term in the year 1695 \ in eenfideration of loA morci thc7join 

^ in a conveyance of the equity of redemptioni and conrunt that 

bvi^i avt not the fine heretofore ievicdi muld be to the ufes of tins uued* 
tevkJcillTfMl9 

tvmiQ t495| lor loA wm UwvioA io t cmw^mko of ^ e^ty of nSenq^ient lovrotol Ok 
Im bcioloforf kvicS ikould be totbo oln at ibii 4 ao 4 . Lord h^r^nh hold thr nuojor in 1691 
toWlDOd iod bmdiof 00 iht buOusd lod ojiti lad ibtf du Amr deed mifbt be Uld oui ol ibe iiU| 

M tbo cereaiAC oodtrU wm oot ftnOly potfvciL 


[*8o j Loan Chaxclllor &id| be was inclined to thinki as the 
covenant to levy tlie fine under tlie Gril deed uao confined to one 
particular term^ and was not levied till the next term ifieri tlut 
the hutbjnd and wife mighty by the deed in 1095^ cu^enam that 
Uie fine lievetoforc levied Ihould be to tlie ufe of the lotter deed \ 
and that the former deed in 1692 mi^ht be laid out of the c.ife^ 
as the covenant under it for levying dte fine tu £aj}rr arm was 
not (Iriflly purfucJ (1 )• 

(i) ^ K«//aod V. cafi** 1 Co. 99. t» y» 9 fi 

bmPp Crv. yae. 29. 5 Co. 25. i. S. C. ibr/tj, t Haii, 87;. Luti. 410. S. C. 


Cafe 77« 

Whoit the ef« 

Wknbfve beca 
Ileadod (1 D 
cmteceAfuSoe) 
the eamin of 
Mcierainr AoU 
Wetcoftfeonat 

It opycond 

hi M iinti 
flonfhcoiw 


Sa^jj verfui Watjtnt At the RdU tlis fame Day« 

A BILL was brought againftan eseentor of an riccutor, 
for a debt of the nr(t tcllator; the defendant denied al!ctS| 
but at the fame time fee out fpccially in his anfw'.ri that the 
ellatei of the two teilators were fo blendtd tofeiluri that he 
could not pofiih Jy fayi whether there arc .ificts or nut* 

On a r^erence to a Mailer, it came out^ that there were 
aflets enough to pay the pUiptiiTd deU| and tome fnuU matter 
over. 

ThtMafltr^ ttilUlf of opinion, that the executor, in iIiU 
ca&t mud pay the debt in the fird place to the ptaintid^ out (if 
the aflets, and if there are any left, after fuch payment, he may 
retain to pay himfelf the colls of thii fail <i): If there had not 
been the favourable circumilance of the confufion arifing from 
die two eftates, the esocutor mull have paid the coils out of 
hie owa pocket, and the refidue of the alllts applied to other 
debts. 


(0 SSnt, pff. lot. 



PhU^ ?erfii« Paggtf Nfonmkr it» 174O1 




4 ^ 


M r S» Pagett hj ier will, prtt a legacy of 100/. to each m 
of the three chiMren of Mr. Ph^ip/^ and makea the de« 
t her executor, leafing him the billk of her tftite, pro* 
vided he pays the three legacies of 100A within a year after tymtUdnmS^ 
her death, purfuint to her will, 'fhe defenihnt, witlun the 
time,^ays to the chJdreiu* own hands their legacies ( the el« 22^ ibe dM 
deil of them was fiatccn years old at the^time, the next four* tin 
teen, and the youngeft nine only 1 and in hU anfwer denies • he 
knows this money crer came to the fithcr*s hands( but the mac 
children have now brought their bill igitnft tl«(. defendant, to ^ 

be paid their Iwveral legacie^ fugp.(liiig that their father has fn-j 
imbcziled the money, piid br the ddlmlaot during dicir in* biitbras^Hw* 
fancy, and ii iiirohcnti and uut this uas a fr cdultnt payment 
to the father, and therefore it muft be paid over again* betattM,ik,t 

Mtb* 


oisic tku4 pWBSat w Cife a hHiitan tt bt h>aif 00 k Ba4er the viU, oe OBfbt sot to mj ic 

o>er Sat tb< imta«y bi» L* Jlbip tlunk*B| »*aSo«bctol rMsi* Kttnw* 4 »d it o the 

ant w cbc fUntUH lomaibiAfi wb«, ^tcu f to pjy an 50/, to h« 1 Afrof*f tba ibiss chlU 


4 fTn 


wut «r«UrW to lUcaib tbur kfauci (i)« 


Loed Chakcklloe afked the counfel for the defendant, if [*8i 2 
they knew any inftancc « here an executor paying foltrge a fum 
as 100/* into the haiuU of m»nor», has bet.n allowed fuch pay¬ 
ments? Indeed, 111 where ihc Vgacies ha\c befn very 
fmall, the payment li«»a been allowed by the court* 

But, in this cik, notwithftandmg the fum is abore too/* 
jrtt as the payment, by the executor to the chiklrcn themfelves 
IS fo fully proved, and not at all controverted by the piaintiffii, 
nitd tlwir lofing the benefit of it is owing to the negligence and 
iiifoivency of the father, I will not ftrain the rules of this court 
to make an executor par it over again 1 efpectally as he made 
this payment to fsve m forfdture, it being an exprefs condition 
of his own taking under the will, tliat he ihould dil Jiargc their 
legacies witliin a year after Mrs* Pa^ff^ death* 

(1) See D0gt^ T* fojfwiT, 1 P* H\ Rff 96* 1S6. Dmua ?. d^nr, 3 As* 
a 3 e* Cmpet v. T&wwsa, 3 Av« Chom Cm, Rtp 178* 


Pbdtfi Terful Nn>emb<r ra, 1740* 

T H E neat day, Loed ClllfceiLLoE faid, Thit upon Iook« 

inc into the cafes, he found this a very doubtfol point, 

and uolcu the defendant will agree to give the plaindfls feme- 

thing, he wouU not determine it, witboat taking dme to eon* 

fidef/of it! the defendant, upon this recommendation of the 

eootU *gMd to pay in 50/* to be divided betsreen the three 

jiai finffL I and each 6de were to abide by their cofts} and it waa 

made part of the decree, that the 50 /• was paid by coaftnl of all 

parties 1 and hU Lordfhip dirrd^ each ot *he plaintifH, upon 

receiving tW refpeikivc lhares, to releafe the l^ae.ea under 

the wilU ' _ 

Use 



4 tr 


9 9 


in ibe' 
a£t>^Lt 

inqB 4 the 

y.u 

4 K<ttK, 
there* 

ntf^ the cilci 

■M a r9M»r<« nt 

it the 



. C A S E 8 Argi^' and Deten^sei * 

The cafe of Daglty m. T^ftrry^ t Petr WJL aSj. GiU^ Bq. 
Bep, 103- be faidy muft {iatc fome ocher rircumftencei, for rhe 
roW ialaid dowu too rhat (m all eafet where executor* 

pxf ini'an^* legacies to farhers) io order |o deter executors 
irom Aich p.iyincr)tSs they fhall be p^td over over again: Lord 
'coiilirnicd the M>»Jleref ihe RriL*^ decree ( but he feemedy 
even by tliia report of the cafe, to have lud a remorfe of judg« 
ineot at the tune, for, on looking Into the Rcglller's u(£ec, It 
appear*, hU Lordfliip ordcied the depuht to be divided between 
tiu panica. , 


[ ] 
C^fe 79. 

A lavlfterBr IjA 
•f $00*1, nutti 
<a« M ifiwn* 

lvr» ^ ^ *0- 

onileeJ vith the 
kianrlortht 
WwAe 01 iU 
raecie&« 


£///verfus A'^tvMkVr 12| 1740. 

L ord CHANCrr.Loa faldy that where goods are given to 
a perfon lur life only, the old rule of the court that 

fuch perron niiiuld gire Security that they llmuhl noc Ih: imbeaiU 
Icd (I), bur the nuttliod now is, for an inventory ro be figiied 
by the devifee for lilc, and to be dcpofiud with the Mafter, for 
ilie bene fit of all parties (a). 


(1) Srari.'h v. 
lao. 


I C6ii. Re(>. {a) Lih, A. 1740. fob aflt* 

alfo Ltfit V. m.tt 1 vol. 471* 

I Mr44 Cbtt. Kff, 179. 


Cafe 8o. B^^Jen verfus A'mvwAvt t a, 1740* 

wh»> wM A \ Bill was brought hy two pcrfoiu us co^ndiniiiinrtlors fur an 
MMidmouiil recount of iicrfoiml clUtc in 17231 one of the pUintiifa 

hi in9*4hinf* turviving plaiiicid*moves by his inuidVI to dif* 

pwclyof Kvivor, mils the bill wirhout cods, which was ciinfcutcd to fiy the couii* 
•hf ^alj trtihe bchxlf of thc ilcfeodaiiu: the rcprcfcntitivc of the i:o-.hU 
*Im (ur^e cnini^lraior, in 1739, brings a bill, partly a bill of revivor, nitd 
pray A^'iTwith partly fupplemenul, and pretty much tn the fnine pnqvofe with 

original bill) Utc defemUiits to this bill plead die former 
dirmifTiou* 

ibr otbrnn/i, he Cud, U woaU he kecemg «p a right m as* m r^pAyt aixl y4t» 

*tlM woaU Mver keww wtea ■■ be «; rcit. 


LoJtP CHAKCCLtOK, 

It mufl be alloweti in (hU cafe i for though it is fuggefled by 
the counfel for the new bill, chat the foraier was bruuglit by the 
co-ad min idn tor in two righu t fird, by virtue of the udminirp 
cration \ anil fccondly, a a next of kuiy for a diAributive (hare 
of the inteflatc^a eflate t 

Yet, upon the death of one of tbrm, the adminiftration fur- 
vived CO cne orher, and there was no neceffity that there fliould 
be a reprefentative of tbedeceafed adminillracor before the court 
when tM bill was diOnifledi 

•Befides it would be a very zmt inconvenience, where t Vre 
are fereraJ plainriA, and one of them dies* if after fuch a length' 
of lime, bills of revivor Otould be allowed) thU ia keeping up 
a riglit M tttAibitef and in atjhito kfis\ and partiea would never 
know when to be at relts andy as to the other right of dHlfibu- 

tioa 


E.iiiir:.* 



In dtt Hme of Lord Chnacdlor Hitowteu, 


t* 


tlen which ia fct op under the oid UU» h anil not arail the 
plaintiff’in the newt beceule he fliould ha?c made the rcpreCm- 
Utivee of the eftate (who claim a right of dlftrihotion ai neat 
of kin) partice to the fulu I do therefore allow the pica, and 
leave the pUintilF to Wing ao original UU if he thiala proper (i}« 

(l) ihg, Iti, J, 1740. lol. id* 


B«A1 


[ ] 


Tif E^^buiia verfua Mtanirf 15, t?40 (i)« Ca& 8t 


L ord CHancfiLLon faid, there are fcveral infttncei, 
where a man hat fuffered another to go on with building 
upon hia ground, ami not let up a right till ^terwardi, when he 
waa all the time conufant of hit right, and the perfon budding 
had no notice of the other^a right, m which tl*c court would 
oblige the owner of the ground to permit the perfon buddmg to 
enjoj it quiedjr, and without diilurbancc* 

the to 


Wimft 

fuKcrt 
9 bttiM oa kif 
fmria» viut* 

9ue icuiof Kf a 

nebi oU 4fur- 
mfis, tbc CoMW 
«iU »bljfe taa 
euMriBperalt 

ic 


But thefe cafea have never been extended To far at where par- 
tira have treated upon an agieement for building, and the owner 
has not come to an abfolute agreement t theic, ifperfoni mil 
build notwith(landing, they mu II take the confequence, and 
tint ia not fuch an acquicicence on the part oi the owner, aa will 
prtrent him from mfiftmg on hia right* 

If I (hould give an opinion that kngthning of windows, or Ufiranma ^ 
making more lights in the old wall than there were formerly, w 

would vary the light of perfons, it might create innumersM ITihofit 
difpute^ in populoua cities, efpccially in and dicrefore will this/«r> 

I do not ffhc an abfolute oplnioOi but I fliouid rather think it 
does not viry the tight* VcHom. 

Where an agent of the company ia in treaty with 

an owner of ground, fora Ulwrty for the company to budd, and 
the owner, at the time of the treaty, in confdcration of Jus con- 
feut, in(i(ls upon terms, to which die agent makes no anJwer or 
obtcAion, bur immediately afterwarcU the company tliiok pro¬ 
per to build, the filence of the agent flail be conJlrued an ae- 
quiefccnce under the propofal of the owiitr of the mund, and 
dial I Und the company his principals, as being in the confider* 
ation of this court the agreement of the agent* 

1 am of opinion, that notwitbftandmg the company’s dif* 
mKTing Mr* VmtM from their feiviet as a packer, contrary to 
their agreement between him and the agent of the company, 
yet he is not jufiified in building a wjJI, merely to block up 
the lights, but he might have brought his hill in this court, to 
cflabU(h the agreement berween him and the comp**iy*s agent 
as a compenfation for confeniing the company fhould build upon 
his ground* 

Upon the whole, I muft d ecree the wall ercAed by the do* 

Cendant to be pulled down \ but then I muft direct in his favour, 


(1) The fficeeient of thii eafir la In 
Mif. Lit. 1740* hi Its. Tbs fafti 


there feem perfeOly to coiedde «ltk ce 4 
CO wairani Lord/dwdwrrdr*! oblenarioaii 






C A S S 8 a^r DomttkNd 

1 

that die coinpanf do employ him double to znj other pscker 
^ during hU term in the efUte^ prorided he does it at the lane 
ratea that people of the Cune trade would do« 


Cafis Bl* Lti sttdsti^j rerfus (Uriff mJ pthers, N$ifmicr 17^ 1740* 


A Voluntary focicty was eftabUlhed of a number of perfonsi 
to provi^ for fuch of the club aa fliouid become, nccef* 
utous, and likewile for the relief of the widows of ihofe of 
the dub who died infohent. 

Four perfons, who were truftees for one p&rticular year> 
knt do/* of the ftock of the fodety to Otrier the defendant^ 
(who is an ilehoufe-mani and at whofc houfe they kept their 
meetings) upon bond (t)« Carter gave fome particubr mem* 
bers leave to fee otT their alehoule fcores againft the intereft they 
had in the money due upon the bond from Cmter^ 

l^JtD CuAKCULOa, 

1 know no inAaiicci where there ia a general truft of money 
■iHMyAirtfe. foeiety of perfonSt that any particubr memben cau fvt 

cb9/«iwticB« off their prirate debts aninft tin: (hares they rnajf he intiiled to 
upon contingencies^ which polCbly may »e\*cr happen to be 

of p'rfo"- 

• Asf«h*Biiy 

at MM w «a a 8onUn|CM j. 

This is fo unwarrantable a behaviour»and To unjud a defence, 
that Caritr and tht^e per fens who have fet off their alehoufe 
fcores muft pay the whole cods of tlic fuit, and likewife the 
coils at law (i}« 


cbw, 4 off their prirate debts aninll tlw (hares they majf he inti 
hr OB-upon contingencies, which polCbly may timer happen 
• rJ; the cafe of thefe Dcrfcns. 


* (f) This was done wiih the eonleat 
'•f cbe majority of the Ibciety* 


(s) ^74^* SIS. 


Cale83< 


Uaydmi\i% Cnrterf ^/ave^aber 17 , 17401 

^ To whom the pbintiiT is adminiilrator, lived and < 
Uted with the defendant for feveral years, and had a 


jf whom the pbintiiT Is adminiilrator, lived and coha- 
'MsohiUne Uted with the defendant for feveral years, and had a Jong 

her, on a promife of. marriage, and during 
^ bnnfl * this cohabttitJon, he gave 1 bond to a perfon in truft for the 
T|ygvir 4«doa payment of loooA and inteteft quarterly, for die benefit of the 
■fk^ tT*i ii tf dmendant, who is a widow, during her life, and after her death 
, b«t to her children, but from the lime of the bond to the day of hia 
death, which was four years and a half, jt* conllsntly main* 
f&srauliaKa, ^bicd her: tlie defendant has foed the ptaintilF at law upon 

die bond* who cornea into tliia court* and bv his bill ofiers to 



mTuii <4 tl * iTK-«0 


due in the lifi^Ume of the intefiatc* bccaufe his maintenance of 
h* the widow and her fonily, after giving the bond to the day of 


ibllnsf 


his death, muft be tak 4 n m be in lieu of intaeft* 


Lom 



In the tlw of Leri Ch etwia a r ^ 

Loid CniiceiLLOE, 

'thit 16 a very pl^ cale for the pUmtifl^ for he cert^nty la 
not obiiKcd to pay any intereft accn^ doe in the Ufe^iiae of 
the InteCUte, t^caufe oaintenanee tnuft clcariy be taken to have 
been in heu of intereft (x)« 

(t) Thli eaafe wai directed to iud over# with liberty for the plaintiff toasead 
her bill* Jbx» Ltk M, 1740. fbl. io» 


FUzgfraU verfua Suctmi, Nowmkr 10# 1740. 


Calc84» 


T T wa$ now moved to diCeh'trge the eledion the plaintilThad ickaeMhlN 
I made of proceeding at law by a fcrmei ordei on comuig m 
Qt the defendant’a anfwer* 'Ae olunrift bid broucht hia ac* uc4t»l«vMi 


ot tne detendant'a aniwer* *iwe plunrid 
tton at law for tlie debti and likewife v biU 


brought 

m this court for a 35ef lilr^ 
djfeovery of adeti, and thereby prayed that rht defendant might b^T^^ileijc! 
come to an account with tlie pUinoS and pjy what ihould be m 

du... h«. 

•Sjch pnftd 

rcbcf» dM fUiAhff vai 4 ^ired ^ | fsute ai koi 


l*hc old rule of this court fatd TxitD Chaocilloe was# 
that you might piocecd at law for the debt» and hliuife in 
equity for a difeovery of aflktsx but u u an eibUiUied lule now 
thtt if you make youi clcAton to proceed at law upon coming 
In of die anfwer to jour bill# fkit here muft be difmifledi 
becaufe it ptays relief as well aa a difeoverv; but upon the 
pUmtift’c agreeing to drop that part of hia mil which prayed 
relief# iari Ciumtl/fr difeharged the order for the clediODj and 
allowed the plaintift to proceed at law (1 }• 


(1) See MO. ) P. W* 90. 0. i* 


7 iriirr 7 vcrfui Smuh, Nfwmkr 24# 1740* Cafe 

L ord CHittcctLoa. where copyhold landi axe fuiren* acwtUM fw- 
derri to the ufe of a qpU; hf a i^ifc of landi generally, nwdnH^^ 
the copyhold will pals aotwithSandiog thete are freeholdato 
anfwer fuck denfe (i )• icm? amn 

snMdftMCVlA* 
Ciai^Ql ibot sr« treiibsdk 

_ m 

Where a fether and a child of full age come to an agree* ^ 
ment to aim the limhationi under a fettlement, thcie la no Uev u iu*J 
ground of equity for a child to fet afide Ibch agreement, under 
pretence of king drawn into m by the poucr and authority of a 

will 

Mta« fin»i 46 , Mfntucs W atiflcSmstt b> dit £icbn* 4 |joff MUMbkeiir. 


father. 


(1) j'jBti % MMit I vol }86* 



tK CASS'S «iiS Scteiiilbed 

ymtit T* iatlieri ind to reftore tKe antient rimitationa afpiin ( l)* In a 
caft irt Lord rime» where t father plaited *upon a Icn^ 

who was tenant in tail under a fettlementi to take ao eftate fe? 
life Oftlf with remainder to hb firil and every other fon^ hb 
Lorddiip would not fct it aSde upon the faggcdim of the fa« 
ther’a having an undue influence over himi 


(i) Id the marnaee fettiefnent ihete 
was an eflaie limticd to the feibcr fer 
lirc» with 4 remainder (in defanlt of if* 
fee male) to daughters in tail* It was 
provided in the leitlcnenta that if the 
wife Ibonld die in the hufeied's life-time 
without ifliie naJe» leaving a daughter, 
and the nafeand Ihould marry one or 
move wife or wives, who Ihoold 4^ve 
ooc or more fen or fens, then mmJ iti/ach 
the hofeand and fech fen and fens 
were empowered to annol the limitatioos 
in the lettlement opoe paying the fum 
of a^oo/. to feeh daughter at 18 or 
marriage. The eflate lo fettled was ia 
mortgage for a term of years. The wife 
dies wiihogt ifliiemale, leaving adaugh* 
ler, who tbereopon becaioe entitled to 
ea eflste*tail io reoiiioder, with a rcver* 
floa in fee to her father, febjrd to the 
albrefeid provife. Afterwards in AV 
nusffer 1719, the father mortgages the 
whole ia feej and the fird mortgage be* 
ifig paid ofl^, the fecond mortgagee takes 
an afigninertC of the prior moreg4go 
term. In De^rmUr 1719, (beferc the 
fetber's fecond marriage, which hsp. 
pened in >732)* the feiher tad davgh* 
ter (in conuderetioa of her bdeg pLd 
feid eoeof} agree to convey theettate 
to treflees to it feld in order to pay oiF 
|he mortpge, and looe/. to the diogh* 
ter: the lerplus to the father. The 
oonvcyaece wai prepared, but execoted 
by the father sa/y. ** The daughter bow* 
ever was privy and coufeanDg to the 
.bafloefi, and in her will cook noiire that 
^ was entitled to feid sooo 4 Mo jCw 


was levied, and the danghter diet. Tho 
father devifea all hb laadi to 

bis fecond wife, who now brings her bill 
to bavo the deed of trod fet aflde, and 
infiib that the toooL ought aot 10 be 
raifed for two principal rvefons 
becaofe the circnmflancea which were re* 
quired^ the provife to avoid the llnt- 
tattOQVwere not legally obferved, via.« 
the fethcr at the time of the conveyance 
not being married to a fecond wife, who 
had iSne male ;^dr«us|^» thatai the fa¬ 
ther had AO power to aonul the ufea of 
the fetilcipent oatil fuch fecood mar* 
riage, fe the daughter being entitled to 
an elfite-tail, Ihe could not convey that 
eftste wichoM a Therefore as the 
daegbter had died without iflUe, and 
without barring the entail, and as the 
deed of trufl was evecutvd upon i 
jSii 4 M that the father by aa eouiuble con- 
troAion of the provife. hen a power to 
alter the nfea open payment of the 
aoooA the deed of trek ought to be fei 
abde, and ibe faid eooo/. ought not 10 
be raifed oat of the eftates fe devifed to 
the wife. But it was /rerwd, that the 
toco/, ihould be raifed by fab of the 
freehold and copyhold landa, and the 
farploa money be paid to the wife. 

Lit. A. 1740. fbl. 167. With refpeA 10 
purtntfd iDflaence, dt CWy v. Csg», s 
19- Jrhrcheer v. I Brt, 

Cue. 369, )74. See eJfo Hgrm f, 
Mne, pgl. 161. Tmwg v. Arsvfy, 

#44* /feuder v. 3 Bn. Clm» 


Cafe 86> Am* Tofus Sntntt at the XaJZr, before Mr. Juftice M'nf&r* 

jOrmoAm I4« 1740. 


^ J ' H £ will of Af^ £ mm t , 

* Imprm^t I gire unto ny nejibew Bvmmt aB the 

income or dirUend on Wf apnuid^ now In 

m/name in the bocka of diat ofi« (i)« 

(1) With naaiader to Ui filar AmwtS dUldrat. _ 

Th$ 



in T)mt pf Rju^fni^u. 



The reft and refidae of* mj eftate real and perfonal^ and all 
my cffefls whatfocver and where&ever, I give and bequeath 
onto my exccutrUj or to her heira, executors^ adminiftraton or KherefidocoTbU 
affigns i and I do hereby appoint ay fitter £Uamr Evatu my 

foie executrix. w«. mkiwt. 

sdmLjwtrt 

^ ifefl &• Aid ia im lift-dow | ICr. J^Akc Wnght U «ti glra ktr ai eiccMru» and Aa 
dflBg bcibet ala* li 4cid lattOiW ai to the rtadoc* 


The codiciL 


Alfo I give una my mcce Afargant S/anr, after the deceafe of jTgU/g^^mtii 
my fitter EUamr BvonSf ao/» a year, to be paid out of my Swib* 
jea annuitiei, now ttanding in my name in die Scuth-fis boo* • 
during her natural life, and no longer} and after her deceafe, I aniui divi4enaa 
giro the abovelaid aoA a y^ unto my After Elranpr £van/s 
children, (hare and (hare alike. by • 

coUdl |l««i blf 

niect Shm lo/. t ytu hf lur Hit, W b« fiU Ml of bb MMim | btld aotto bo • 

revotitwo M wf, b«t Out both ecviibi mtj eoolkaoBtly tofttber. . 


The executrix died in die life-time of the tettator« 

Jta/IifiAn Evans ia dead. 

The huiband of Mrgarft Si^ne had one (hilling gtren him 
under the will* 

The defendant ti admliuttntor to the executrix, add clalma 
in that right. 

The ift queftion was, Whether Mr. Evan/ ia dead in* 
tettatc as to the refidue i 

The ad queftion was, Whether charging aoA a-year annuity 
upon the old S^ai/ea annuities during uic life of Margnrtt 
^ie by the codicil, is a rerocation of the derife i« Mb to hU [ By } 
nephew RoUlnfin Evan/ under the will i 

Juftlcc Wright: If it had been giren as refidue to her aa 
executrix only, and (be had died in the life-rime of the teftator, 
there is no doubt but it would have been a lapfed legacy: but 
then upon the fubfequent words, the queftion will be, whether 
they are a limitation only, or deferiptire of fome other perfon* 

To be fure from the cafes cited, and fcveral other cafes to 
that purpofe, tlicre is no doubt but die word pt is conttrued as 
a copulative, u well as a diijunQire, where it u to fnppon the 
jiiteniion of a perfon; but the defign of tlie tettator in this cafe 
plainly appears from the laft words, that he gave her the refidue 
as executrix, and all the fubfequent words may be rejedted as 
furplusfi)} and file being dead m the teftatoi^a life-time, be 
cerminlr is dead inteftate as to the refidue, and it^muft go 
amongft the next of kin. 

As to the fecond prat, ^riiether the derile of the aoA per 
annum li a total revocation of the derife to RaHin/cn Zvam: it 
is not incoofiftent like the cafe of real eftate, for there a term 
for years given to the &jxie perfon to commence at the tefta* 



(f) MsyAoJ V. Bmkjg i Cha, Mef. 

Cm. Atf. lai. 


VoL. IL 



Ea/ch^ V* EmtmJt j 
tor’s 
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X A S E S Argued ind Determined 


Sront 

lVAVI» 


}f 1 ajA 
fwtMjr fcrenl 

E ifWhiftd 
t eteciue 
•t eiffcfMt 
they 

ftallsU beukea 
u one 

iu eenArutfd ai 
tbiii «ll Auy an* 

f»»f tb« ctftuor* 


4 

tOT*i dcccafe is not coniiftcnt with the fee dcvjfcd to Iiiin be« 
fore (i) i but here fuch condruQion muft be made as that bcth 
Jegeciet may takfc place* 

The manner of dtfpofing of a real and perfonal eftatc under a 
willt and under a codicih U very different i for if n man leavea 
twenty ftreral papers behind him ekecuted at different times, 
in refpeA to perfonal eftate, they fliali all be taken as one Will, 
and t^ Court will endeavour to reconcile them together fo that 
they may all tnfwcr as near as i)oiriblc lltc iittention of the 
tcllator (a)« 

I lotcntSoa* 


(i) See nCkrt ?« /W//rr/, oBti (s) kig, Lit^3, 17401 fol. 6p« 


Cafe Sy* 


7 ?r Gtncral verfus Dtrfmkr d, i yaOi 


A Queftlon was made in this eafe rchctng to a chanty aiif^ 
ing out of die wills cf Mrs. Squire and Mrs* Nu'dct,ft 4 


S. C. Btf». c. 

K.tSS. 

E«ch ysrtUultf 

m*j be prlrtM* bat it U the eiUnftveBtO whkb wUl coofttuiu it a yubllck ckAity 


t 88 J 


A Scftlt eo tke 

if ftpabliC cha» 

tttfi Ow faocai 
to 4 diraeiCM) 
•r oittA leniai 
hoofe- 




Several charities of a publick nature were gi>Tn unticr the 
will of Mrs. iiqttirfi Uic execuirir, Mrs. by her own 

w'ill gives 100/. to c.ich of the publkk chirititi wliicli Mrs* 
Squire had mentioned in her will. 

The difttnflion attcmpicd for the defendant was that Mrs. 
Norttcc/e meant by the word ni her w ilt to (lilLinguidi It 

from private charities* 

Lnito CitANciXLOH, 

I am rather of opinion that th^* word jiuHu l was meant only 
by way of defeription of the nature of them, and not by way 
of didinguilhing one charity from another ; for it would be al« 
mod imjtofliblc to fay which are pub lick and which are private 
in their nature* 

The charter of the crovm cannot make a chanty mere or 
Icfs publick, but only mon* pcrmaticnt thati it w'(»ul<l other* 
wife be, but it is tlic extcnfivencrs wliicli will couiUtute it a 
publick one. 

A devife to the poor of a pariQi is a publick charity. 

VriuTC teftators have not aity particular perfon in I heir 
contemplation, but leave it to die diferetion of a trud.c tochufc 
out the though fuch perfun is private, and each par¬ 

ticular objtfft may be (aid to be private, yet in tlic cxtciifive- 
nefs of the bei efit accruiDg from diem they may very properly 
be called publick ebaritia. A fum to be djfpofcd of by Jf« 
and hit cxecuton, at their UiTcretion, among poor boufekceperi, 
U of this kind (1). 


(0 Reg. LH4 A. 1740* fol. S16. 



ia thi 


of Lord Cht!)cdlof VLAkDirttxi* 


U 


IfigrM Terful I/tgnmf DfCfmiff 9 , 1740 . 

M R« Ifgnm br hti mam age articles and fettlement had a 
power of dirpofing of a revetfioDary inicreS in copyhold 
hndf TubjcA to an cHate for life in hi$ wifei in fueh A ares 
nnd proponions as he Ihould think &t among the ilTue of the 
mnrriagej and for want of fuch appointment by the hulband 
to hfs nght heirs; and tliia power was ditched to be executed 
by deed in his lifc*ticne| or bf will at his death. He by his 
drill, reciting die power under ^ articles and fettlement, dele* 
giitet it to his wife, that (be may, in fuch fhares and proportions 
as (he (hall tliink proper, dif)>ofe of it between his Ton and 
daughter) and for want of fuch appointmcnc, in equal (hares 
between his two children. 

tt Ike pleafin between (di 


Cafe 88. 


S. C. ckti 
I Vtf. tjp. 

A powti uwler 1 
tctrleoMAt (or * 
bu&inS Co dr(* 
pofe of I icvcr* 
botury iatcKft 
In on ca«u je 
foeh proportloae 
u be IkouU 
^nk fit, imenf 
the ilTae oi ibn 
merrU|e| he 
[ff v/JI, dcle- 
{4tcs it Co hit 
wife, (o 4iMb 
of in fuch Bvee 
(oA ud Sju^cet. 


Ii)lD CHAVetLLOt, 

'rhis muft be confidered as a power of attorney which could l^ fimdmSch 
be executed only by the hutband, to whom it is folcly ttmfincd, 

UMii it nut in it*s nature tranfmlHible or delcgatory to a third per* 
fun) therefore the intermediate appointment to the wife under 
hir. If/grarn'i will is abfolutcly void, and the lattcC part where 
he gives it in equal (hares between the two children, Is a good 
uppoinnnent widiin the marriage artidcs and fettlement* iO* 

(l) AUxnnAtr ▼. 1 fr/^ to a perfun and his Hm» r. 

>'40. ?. Hi'rr^maUt a ^45* i 53s, 339. 

deed. 5rr«/ where the power is lisuted 


Hodgtfin (t$td o/beri rerfus Novetther 18, 17401 [ j 

DJt^A R D BuJ^y poflefled of a tenrt of 39 years, by a 
^ fettlement maile after marriage, dated Jc/iutiry the at A, gVef.^jS.Sys. 
1731, conveyed it to truAcet in truA to permit his wife Graa Me. 

w / Hep. 195. 

Edtv^ B^ys termor fur 59 ycuo, by fetilnMft: cooveys It t» truBte^ In tnS, \» pennu Kir 
wife Cftit Afij Ca receitr cIm rrnu Soiinf tbe um, if At (a IcAg ind afier brr Mcroic to 
fcriBii bim Cii vAjoy tbr rtnta during bn life, »4 ofeer bli d rer a fe , Ia (ruS lor iht irin ^ \bi fer^of 
Crtftt by Bwjfyt and lor defeeir ti facb UTve, rtMaindcr le Hanttt* /feJ/cjCn fjr b.;r 2ik, 

aod alVn hrr deccafe, jii tnii Ibr brr tw» feet, A'iiimm and 

gJ^jrd Bnfy di^, h»ja| ftcvar had any ilTiK, sod Ctsit^ kii wife, furrived him. Lord i/W* . 
mkktbtUi ihtf ibt mhdittrm wti m m Grau BuD'e:., mid thtt tht wWi ■iiii or rot 
ao»T, MV MV wirdi •/ AedMi, fen/wM, aid d^tBtd tU Uak tt UJtfUrdit narr At'fbe fe- 
i/d//^fkt (t). * 


(i) The gcacril rule with refped U an rex/, abd a renaindcr is tHcfccn 
fnmff (tad the fane raleipplies given after a ^rwr#/ Jbitm of ilTue or 
to other firjUal tuaUt \ fee Bt^Urk v* bein of the bodv, tbe whole veils in the 
DmmtF^ S<iiO feeiDi to be, that taker, and the reaiainder over is 
whenever an edace ID a term of years is wA. B^tkk t. H^tkkt t 131. 

limited to • perfim, which Itmitadon if lar, t /Vwn. sio, /vvrjya v» 

applied to frttktU would create lUUrtJmf Bsnk. 301. Saium v. dM'fenc, 
N G a 



^9 CASES Argued and Determidcd 

llyoif«K«. to receive the rents and proiits for her folc and feparate 

vutt. during Cite termj if flic fljould fo long live; and, after her 

deceafe, to permit luhv.ml Buffiry to enjoy the profits thereof 
during reinauidcr of dtc teriti) if he fhnuld 1o long live; 
and, aft'.T his dcccafct in tnill for the heirs cf the body of 
Gracei by Kthvnrd linffly begotten, their executors, adinini* 
fti*.\tors and alHgns; uiid default cf fui:h tlTue, remainder in 
irud (or Hcftritita HadyfM during the refidue of the tem), if 
the fo long live, and, after her deccafe, in truU for tier two 
fjus, IpnHi.tm and Ed^tvat J^ 

Afur maUtig this fctilemcnt, RHunvd Bupy died, having 
never had any iilue, and Gruct his wife furvivtd hiuu 

/- -;7^. Sjtflt, H^aViiet^ ^ Ft/, i»o. tF, 565. PKyJd v. 1 P» fF, 

C.ns:- H, 1 Vef, 646* Pt'lbam 74I. Uutthe modero cafes deny fuck 

V. 5 J^r 9 , Ch*t, P, C. 4J$» Bar a confiru^tioa od thofe words e.v vi Ur* 

V, i. «;r, I Dncn, and 593. 396. mWt, iUaHclrrk v, jij, 

But if there bfi any cUafe w reiiriAioo, 314* v* S.alura,^/., 376. ^Ve/- 

u hereby it/'«»'>•/(* appears, that the wards % Wf. i8i« Aih^Hcs^**'^ 

htici af orij/we were intended as M*<a/ v. j £r#. (.^j. Ktf, iTO. 

words of farc^.'o/r (as in the prefent cafe P»\K%f v. t £/•. Cba, Rcy. liH, 

cf V. Ruffj, CUvi V. Citrn, Ca. Ch^cer t, Sttaib^^ 1 Bt 9 . C(»e» Bty, 33* 

temy, Tti!^, SI* fFiibtrt v. i />/• h is obfervab*c, that if a term be IK 

150. V. DixcecHt a Fcj\ 65 s. mited to ^.yW/^r, ttmalmUf u bU'pe^ 

Dat V. LvJ^, t aod Z\fis 393. 596. the fubfeqaent tvordi will nor tmla^ic the 
Koi^it V. klthy 1 Bi«, Lha. £ STO,) eflate for life, but upon the death 

or if the dying without ifTue is of J, the whole will veft in his ilTue. 

ia tht d^ath / the tetumt fat H/9 yi\i^\9\ys lFatK.tm V. £1^4 Ai Cha. A'lp. 

the remainder over can take ss an <79. Chrr v. Talb. si, 

txecnHrj tUvifi \ (vide r. ^av//, 91. Dut where a term is limited to 

641* 6464 LantfJty V. fajf. 3 4 » f^r anU i/ bf i^U-taHt ip<y 

vol. 396. 39S. ThftbrU^f \\ A't'tnrc, z r-f«a*ndrr ever. Lord 7 ?«x;»An% both in* 

Fi/ a33« 936, S3d. AuatH/y Qtittialy, the calc of the iUuxral v. 

Bajhy^ s B\a, C^. Pep* $$3 ) in eiilier Vt* *• Uta. Chu. Rtp. 33d. and that of 

cafe the words Ltin / t*H bc-Jy nr yve KJih v. CV ibiit. 5yd. svss of opinion 

'Vill operate as words of part^n/r. Ju» laat, as iliU rubrr>|uent words, if ap> 
deed the Court of Chancery feems wil- plied to a frecbAd, would enlarge the 
ling 10 collei^t any cireomAances which eAate for life into an 
may reftraJn the generality of the w*ords r/rriM, fo in refpef) to real erti perjhuJ 
•askbaat ipt xc a dying without if* ibattAty it would ve!i the ahfolutc pfo- 
fue A we death of the tenant for perty in . 7 . The rcafon of this didint** 
life. YliebalU v. Sklamry Prfc* Cba, tioo beiueen thcle tworafi?^ is well ex- 
csS. Target V. G/*ttae, I P, fF. 432. plained by Lord 'Jl*krte*w in the places 
nu^s V. Sajtty t IF, 534. rihiafjr above noticed. :\tnl the rcafon why the 
y. £lkh, t l\ 563. h'mb v. Cbmp* remaindrr in the drJi iQllan;c veils by 
man, 1 P, PF, 663. v, Jlatcbi^ farclajt\ when the fame liatiUlioo, if 

fin 3 P, IF, s^S. Sbtfifld y. Lard Or^ appliH to a /rribat.l^ would create an 
rery^ pafl, 3 vol. Sba. Gaadi-tU V. tpau^imily (2 Lrt*. 3S.) is given by X«ord 

dtot 2 Durft. and £<y^, 720. Some cafes 7 /.//w hi the cafe of CAur v. C 4 irri above 
even (6 far as to (ay, that the exprrf. cited. jYr/e, if in the above inAance 
fion ^myr x^dtbaat ipa will of i/rlf imply the remainder had been limited to the 
n dying wiltiout iiToe Uvhi at the time Ixirs / tlfc la»fy cf J, the whole would 
of the pcrfon^i deceafe. Nicballj v. have vcArd \n A, See kFckb. v IFM, 
//s«y*r, \ P.W, 199. Tarot v. lltalriA^c v. Kilbt/nK. Gartb V* BM* 

I P, kp, 43 s* Pminry v. ktk 'my I P^ wa, aud other cafes cited yapfw, 

Tht 



ia (he Hme of Lord Qiajjccnar Hiutncn*' 



The bill 1$ brought by the plaintiffs for the difeovery of the Bovexton«, 
fettlemeutf and to hare their intcreft in the term declaredi aod ^v***r. 
the deeds feeured for tlicT benefit^ after tlic dcceafe of the wife, 
the defendant f/mv UuJfcji who iufi{ls> by her anfwer, that (lie 
is intUled to die whole term. 

The qucftlon in this caufe is. Whether flic is fo intitled, or 
for life only i 

Dt^emher the jth, 1740, Lord CiiSNCELLOR gave judg¬ 
ment. 

The general queftion, he fuid, was, Whetlier the plaintiffs 
arc huitleil to luivo a decree for die fccuriiig of the deeds, and 
til at depends upon tlie iiitcrefl diey have in the trufl of diis 
term. 


[ 9 ^ 


It appenrs hi the enufe, that there waa no ifluc of the wlfe> 

Mrs. Uracr the dcTeiidant. 

like great point which has been relied on for die dcfcnilant 
19 , that the I)notations to lUm kita and her Ton are too 

remote to take place: and that die deed is fo penned, (hat 
the whole trull of die term is veiled in die defendant GfM 

Secondly, That if dicre had been fetch heirs of the boiy of 
Cr/tit tlie^ would have taken the whole term; and her 

having no idue wtll not vary tlic cafe, but that it is an clbtc* 
tail in the dehaidant, as heirs c*f die body are wornls of limi¬ 
tation, aiul not of purchafe, and cuiiUquently die Uinitations 
to Hettri un U'J^rfut and her fon are too remote. 

( aju of nplnii.'ti, that the w'hoic term is not veiled in Gntu 
and dik*t die wnrd^, Ukf arc not words <if 

limitation, but uf pur chafe. 

The general run of cafes makes this plain, that notwiih- 
flaiiding they found like w ords of llmitataon, yet, upion circum- 
fl.uiccs, and the intention of die panics, they may be couflrued 
w'orda uf purelufe, and deferipiivi: of the perfon who is to lake* 
cafe, 1 Ca. 

The cafe of L.j/k v. Cny goes furdicr, rcporlcd in Sir 7 Z> 
tf.Mj 11.1. 2 Lev. and Rt*ym, 27S. 

It was held in that cafe of L/fi^ and fZ/ry, that the words rhtuUpfUjf 
heirs of ibr coming after die iimi:aL:ot:s to the firft, fecoud, sin 

diird and fourtli Ions, were words uf pureLafe* edi'*hut”y*the 

' rccorJ ruAidicd 

Mr. JuRjcc Trj:j ii jppureJ, tbe joS^atstiq ib« KiejS Beach mas ^ffinsed in the £s4icivcr- 
chamber. 


It is differently reported in the fx'VcraJ books I have men¬ 
tioned ^ hut hfr* Jullicc ^rttrj faid, in die cafe oP and 

Zevst'U^ I P, W* 90. that he had fearclicd the record in Life 
and Cprry, and tlut the judgment ui the Evchcqncr-Cliambcr 
tfErmed the judgment in the ccurt of King's IJeucIi* 

Words of limitation are not properly ufed on terms for years, Worii 
and therefore it is not to be wondered at, that fuch conflrudion ^ *uf JiT* 
fliould be found in fo many cafes, wlierc words of limitation 
gre made uCb of in terms for years* 

O 3 
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lly«ii»vv. r* 1 Vern. 43* & 195. heard fiWl before 

•ini'. Lord Qiaiice)lor aiid re-heard before the Lcrds Corn- 

mi (IioDeii» who reverfed the former dccrcct and held the word •» 
biirj rf th/ ftJji to be word a of parchafe i an appeal to the 
Houfe of Li'rd$» and die opinion of all the Judges taLen^ and 
the decree of the Comminioiiers anirfncd(i)» 

Another caiV before Lord Surtier/t of D*»Jintt v« G^mon^ 
1 yffft* 362* and after this cafe followi Wth v» before 
Lord reported in a 658 * and more prirticularlj 

in P. t toL 13 a* than in Mr. Rfp 9 ru% but not (o 

full as it ou;;ht to be neitlier* 

£ 91 3 I am at IliKity to detcnninc this cafe, as if ffVi. v. R'Vi was 
out of the way, as 1 ait of opinion, that die words tfirf fif 
the My here muft be held ecjually to be wor^k of purchafe, as 
they were in Pnwui SfxHiTf DuNn and Alnrirk^ licard be¬ 
fore Sir y^'^fh at the Pr///, the a 7 th of O^sUr^ the 4th 
Tear of On. 2. the limitiitions tlicrc were under a wili, in the 
roklowlijg words: Iffm, All other my Icafchold eilates I dc« 
vife to Riihjrd A/ern'tlp my executor, to die following ufes, 
CO y'chH A ferr Id for life, to C^tiiTljte Afcrrid for life, and 
to the heirs of their bodies, ami to ilieir eseciitori, admi- 
** niflrators, andafTigiut** but in that caufc an iiTuc was di- 
reeVed to try (he power of the tedacor under a particular tked 
to devife, and no dcrcrcnmation by the late At//ler cf the ReUs 
as to the p^nt, Whether the words hdnt/ tic hdj were w ords 
of purchafe or limitation. 

Th« intenUenpf Ad ihc that I havc mentioned on trufts for terms f<r 
ihf *p. years are all (grounded upon the manifclt and apparent Inten- 
5^, j^V***- parries: an ohjcclion has been taken, that futh cou- 

«9rr-.h:<wurt ilri<*V;ons have been upon feulcinents or wiiU only, wlieru the 
in». •.M.nrtwm. jimjiiiion of the party ntwavs prevails. 

will Uiit the cafe of t Jew 114. 2 Lev* 225# 

^ ^ nnfwcr to ihk on ‘ciir'.i, for there it was not u mat- 
JD iBir- rb^z-fettlemcnt, hut a fct/iiig ol lands hy jJ>n L'Jt»y who was 
riije-ftff.ie- feiied in tec, in his ntime and tUzd\ and it \i not the c'mhdcTation 
Ui« being a conv..yaj)CC on marriage, or on any ether uccouatj 

tiun«r chr par. huC the iufcntion 01 tiic partirK appearing on the deed, 
wTviluaa^” sdways governs the coon in conllruAions. 

Tn the cafes of marriage-fettiements, the Court will make a 
favourable expofitioii of words to fuppon tlic intcmioii of tiu: 
parties, and even in voluntary fetticmenrs, if the words lean 
more firongly to tlio one conftruAiou than to the ocher, it mull 
hkewife prevail* 

T^« wsrJ^, ^ Thv prefeut cafe is more ilrong to this purpole than any of 
>cafes; for 1 am of opinton, that it will be the fanw 
an aAmuuta, here ujwn the words, i/^cJhnll fi long /iw, as if it had been 

teplyias a Mja. 

|]h at tht USkt vmu tlut if SM B»t Ym fe Unf, the rtjnaioSir «f Um trnn AouU |» oftr. 


(j) As to the authori^ of this uTci fee t y^, jjy. 66(2. 

exprefsly 
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erprcrdjT gireit her for UTe onlj^ I ^de the cafe of Kimg t« Ml* llo9sit«M v. 

214* 215. Btiiit. 

It was 'allowed at tlie bar* even in cafe of a freehold, that 
if lUc worth /i^r life unlf had been infertrd, it muft have pee 
it out of doubt, uotwhhUanding licirs of tlic bod^ had follow* 
ccl; fo here, f Jhe fiedl fi hug liw^ is an affirmative, unplflng 
a negative at the fame time, tlmt if flic did not live fo long, the 
remainder of the term flinti goovT? to the plalntiffii (i)» 

"Ihe rcafon the words, beirt cf tU My^ veft an eftatc*tail in 
the firfl taker, eitlicr in the limitation of a freehold, or upon 
a term, U, that tt includes ifluc h 

The fccoiid tiling relied upon for the defendant, is the Kmi* 
tatioti over being too remote. Vkle verfus Dcnuler^ a 

Krtw. 600. Chr< and f.Vii/v, Of in Eq. in the time of Lord 
Tolbit^ 21. w />/Vr0 55* and 245. 

1 am of opinion, that if*die words ^ the Hdy of Gran 
2re words of purchafe, there is no limitation in tail, 
and that it is the fame as if the limitation had run to the ad, 
jd and 4th fons, or if no fon, rhen to daughters; for die In* 
tention was, tn*it it fhould veil in fome particular pcTfon, and 
not go on in fuccefTioii from heir of the Irodv to heir of the 
body, and to cxccutorn, of the heir of me body, but it 

mull veil in tlic firil taker; as if it had been to tlie firft fon, 
his executors, admin ill ratort and alfigns, for and during tlie 
leiidue of the fatd term, and for want of fucli Uluc, remain* 
dcr to the plaintiiTs heirs (2). 

Now the words for want of fuci ifliie, will be the fame as ,/jM 

if it had been faid, for want of fuch foo or fucb daughter^ 
for the worti confines it to fitch iflue as is meant by the foe w 

words htire tf the ^ar/r, and tlicn it is not too remote a re* fuJieau^trr, 
Qiaindet, but brings it to the caic of Core v. Gore* Vide 2 

iV ^/Ai. 28* to fucb ilTut u 

U CDcaAt by tlM word* Otin •/ iSe fa^«. 

T am apprehendve it may be objciScJ, that this is like the 
cafe of Higifirtj y, Verhy^ t Sa/k* 156* hut the prefent <Ui 7 bri 
greatly, for there it was fald to be an aitempt to intaiJ a chatcel« 
and therefore conflrued to veil ia the flrft fon, to prevent the 
Inconvenience of a perpetuitr. 

Here the words, heirs f tte Wy, mufl mean heir of the body Refr,pftbtW« 
living at the lime of •the death of Edwrd Btdfiyy or born in 
fonic reafonal dc tinie after, and tlut dilTcrs it from all the cafes «rS# 

that have been cited* 

« * or born 

1a a naSomkle ibaa afW, vriikb dlffen U Boa ill the c d sK 

Upon the whole, I declare the plaintifPi Hettridis Hodge/m 
and hcT too iiuStkd to the truft and benefit of the tcim of c9 
years, being the rcvcrllooary term after the deceafe of the ae* 

KUdant Givwc Buffey, 


(t) See note x.fiefra^ 89. (s) The italbai here fliCed 
Uardweke ia a Vtfi sy6. 66«. 

G, 
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tUpcttttr. Tlie kafc of die 7tli of *^09, whereby the faid term 

sutr, created, I order to be Jcpoiitcd m court for liie benefit of 

all parties; and dire^ the defendant to deliver to the plaintiff 
H^Mrh'ita 4 counterpart of the fcUlcmciit ui 1731 (1)* 

(1) Liv. A. I740. fol. 306# 


C ?3 ] 
Cafe (;o* 
S. C. 9 Mn. C. 
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Tlic 4/1 cir S 

. t. rhr 
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fUk 

ii H‘ u 

%kA*ka 
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m 4 ^.f 

UUA£ uUi Ur. 


fibr-ittv//rerfua//.riTWr, December Bf 1740* 

A Quefllon arofe in this esufe upon the act of parliament 
m.idc 111 (he 8clt year of Gr^. 2* rlu>p, 13. inuiLt?, An 
act fur (he encourage me nc of the nru of di.%!iing, engraving 
and etching hiilorlcal and other prints, by veiling tin* pm^vr- 
ti.'S therct>r iti tlit invcntorH and en^\rAVcr» for fouritf ii yc.irA, to 
be computed from the 2a(h of yu%f I7t>(2)- 'Ihc pl.iinliif 
Mm. Jiftiihir/i bus engraved no UU than ;oo mcdlctital plants^ 
and hai now brought her oUl to eil.iuliih 1 cr right to the fide 
pro^Krty in thenii and u> refaain ihe d.f ndantn from copung 
and engraving diem^ upon the pcnu!uc« viihiit die act of par« 
JiuiUviit* 

ia aiturt (i). 


For th*' ptainiifT was cited, tlw eafe of adminiflrator 

of yj:n (tnyt hup vcifua//Vhr ^nd ptll^•?^; ihc prirircr j :.jd 
fcUcrs of the fecond part it tJic 0/».rrt 1 a pcTp'jiu.il 

jnjuiiclion w.r* grant :id an account dicreed: it was hc«krd 
beftvrc IjoxA Chancellor TaO'^t* 

Mr. AtUrr 'y Gmn*i f*'r ihe defendant infillcdi firft, that this 
1^2 monopoly, and an it^fringrinont upim ilie cummoii law; 
die plaintiff ihcrch^re m:;fl out very clearly ih.it (he is 

exaflly within djt: w*ord.. * ct of piirliamcnt. 

Sccondlv, That this d>*s n«*i cunut wiJiin the meaning of 
the v.'hich has the we rd 

For engraving is not propirly inveiuing, and tlicrefnre U not 
widiin die afl, unlefs it had bren fonuddng in the mind, and 
not already in nature, as all ihcfc plaras certainly arc* 

Thirdly, That the name of the proprietor ihould have been 
engraved on eadi plate, and printed on every fuch print; for 
Mrs. Bliukxtfeil might both delineate and engrave ihcm, and yet 
not be die proprietor of them. It ought to have brcri men* 
tioned at the foot of each print, when it was publifhed, die 
day#f the firll printing, and the name of the proprietor, that 
all mankintl may know when it commences, and when it ex* 
pires, and that people may be apprized to fell clear of the pe¬ 
nalty in this adl* 

The only charge againft the defendant ii felling, which is 
not liable to the pcnaltits of the aA, unlefs the perfon felling 
knows them to Im printed by one who is not the author and 


(1) See the ftatates 7 Crs. 5. c* )S. 
ty C#p. 3. €. 37. 


(a) Vide J*fftry$ v. BaUmittf Amk* 
164. 


proprietor 
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proprietor of themi and know# likewife who i» the real aadior 
at the fame time. ne forty C-'t pbnts produced in tlu; caufe 
arc as common plants as exifti and are iir every herbal extant t 
and it could never be the intention of the ad» to include fuch 
as inveiitton»» winch "arc been publilhcd before, only in an* 
other form. 

l.ORD ClIAHCILLOn, 

The priiicipil thiu^ mfifted on for the defendant, is the 
want of engraving iln //W<r, and tbe at the foot of each 

phre, as the fouticcn years arc to commence from die day of 
die firll rnblicaiUin* 

It wiu nbjeffed in the cafe of BtJ/cr rerfus Wathtr^ that the 
book ou^’hi to have been rc^pHerCil in or oilier- 

will it U not notice of | ..f|Krty within die 8th of Quccu 
t\ 19. but this objcfVion was m'cr-ruJcd by the Court* 

*1 \'.\i in the firll cafe under the uSk of the prclhit king. 

IVo n^jc'Hions have hten ulen agaiidl die injuudionj and 
tn the account pra)cd by the bill* 

Firll, Ag.iinfl the right of the pbintif, as not being fuch 
I' ‘ n .>s arc uithin the mcaiiing of the a£l» 

becMi (IJvi If they arc, that Mrs* UiaA-w!i hat ne t cnmn!i«‘^d 
v*iih the terms of die ad of parliameut fo as to veil the foie 
piw^criy III h^rfclf. 

A| to the 5r>l ob]v;Aion« It is extremely clear that tlicy are 
priuiH wiihai the nicMting of die a£l of parliamenu It has 
U*en uiit that the words ot tliis ilutute mu(l be confined ilriQly 
to InvwMiDn, and riiH to engraving any thing co^^cd from whac 
is already in ii.iiurc \ but thiscertamly iiercr could oe the defign 
of tl.c 

Hie words of tlic acl are \ •* Every rerfon who fliall invent 
“ and Jttign, engrave, etch, or vi'ort m tri s,..*/;.'?, or ciutn 
** 1 % or from his own works or invention, flull rnufe to 

** be lU: 'nett ami engraved, etched, or worlud in tn^zothifg^ 
** or U'n;f7 any liitlorical or other print or prints, lUall 
have the tele right and liberty of printing and re-printing the 
** for the term of fourie.'n ycar» to commence I'mm the 

day of the firll puhlillung thereof, wliich drill be truly cn* 
** gr.kvcd with the name of the prunvii ror on cacli pbte, and 
•* primed on every furh print or prints.* 

l!ut I do not dunk the ad confim^ it merely to invention; 
as for iiidaiice, an allegorical or fabulous reprefentatiou; nor 
to liillorical oiily^ as, fuppofc the defign of a battle, v^c. hut it 
means die tiefigning or engraring any thing that is already in 
nature, • 

Therefore, 1 am of opinion, tliat if tliere ilmuhl be a print 
pubUlhed of any building, or houfe and gardens, or that great 
defign of Mr* Piw*% of die city of tlicy wih all come 

properly within tins aQ of parUamenr; or elfe it woul * be 
turrowing it gTcatly, and making it of little ufc. 

If it ha<i not been for the ebufe thrown in for Mr* PUi/i 
benefit, any body miglit have copied the prints of the hangings 

in 
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i&ickirttt 

^Rakvbr* 


r I • t 

I > 

lb* i* 

«• I * 4 *.J 

lh J 

e » >1 

toca wmd 


in (he Ilnuft of Lord^j for ulut U (apeAry but copiei tiL«*n 
Irom driun 

Tbt cicir Ji' irt, to md r otit tlie cift he urns at» muA fliew me 
tint (htf pi 1*^^ oi incdicm il p!inu eie in any other l)ook or 
heihil uhi is.\.K Vf in the nine nuiim* ^nd foini is they jh n* 
|i L *i hi*‘ • iu iho lit ii|riLn(ul in II tli^ir feiLril gra* 
d t' j **n U nil, t!iw flown uip, thi fied tc/Hl) ind the keiL 
J Ik i (*tnd tibjiiiion ae io the iliieebons of the y(\f that 
* /f 'i ) ^ tint complied u nil the teim^ ol it In u to 
T n Mt n\ p*cpcrtj inlieiteti. ><r«/« ^ Au/fft li 

t » uineutit^ and are the tei* m ^'‘ds of the iiAo( p^r« 

]i 0 ih^w die pel Ton to be the piO|ii lor* 

11 rw niUcinl cbjeclioo i, i • to the if of pnhhciilnn, 
f • I id Pwd hciwis no $4 ji, {• 11 'Ihe lee d ^ tet u 
i> U e( ni iieiieC) noi the Utt r I tgitu when ir lul evpiu . 

J UK (| * on dni the w^i I ue unli diu hn>, ml lut 
d«• he oi tl w dift mid t the) re 11 ly rm n ii; to niil e 
t’ p » hv itieiiif and dpi tie prop irv m rite ]iime \ 0 \s di« 
lull K 11 the tniniii.it dchgncTi Ut> though the d yef tie 
^ U^jh itl I cw n >i anneted to die foot of it* 


Thi, , I 
WeW b 
w havi *• 
i ^ % te 
« th li 

«• *e 9 if 4 V 


» 

be 

I 
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X^fO^ ♦He 0 / 8 c* t 9 * die diiife, rf nryn with 
t ic 0 Me ioiipi IS relame tu the pcnilts* Mid the pin^ 
Ititf I nmnt ^eft mnhnit iuehenliyt foi the wend> iiC| **Jhit 
u Ji' uig m this 4et ihiU bw <t I ^ noil to iubj w'l an? dimK- 
f s t • to ibw turfeituri , C • h) *i iHm oi punting nny 
b » % ts * um ib di' titk to du <( 11 li tucH book here liter 
** Pillilu h Uiilh beiorc fueli pibUeiUnii be diluted in tnc 
** 1 ^lAei Imk of the eompi i> of It itn iiCis*** 

ILic th. chuie wlaib xeds the piopei v ditt 1 ft. 

Pie cW lie CO* eei 1 »* di p<ji ng n d i\-p inung, nd piil^ 
li lUtTif iiCvS to llio jMi le ltd IS Mime' it is trMe« in 
1 le h A kI ill* chufe « Kpu ii> but tl * will in u*e no dil- 
fere i< v 1««1} opinion* 

in*’ jt t lOTind'i ♦’on 1 , wh twdlbe tm tn^'qicnce. 
lliephimid will be II Ud I to a per|)eiiiil in|uiirtK»ii» hue 
nr^t to an leeount of profits, beeauie it would be lura to iniLe 
d«e (iefcnd.nt aeeoun^ is he w is i^norint rf the pUfieri)* 

In th Life of v« Wn/lttfM w s fli^til by thi bill, md 
not dcii td by the anfwn, dut die b*x>k w is entered la Susion- 
er^^hdl, and co(U were gisen for diit reifon. 

1 heie i» a raitwm* <' jUlion m diis euU rgiiuA pivttu foAs i 
dn^ the deftnehnt, though he knew the phots were pabliflutl, 
yet did noi k*iow thi! ividl time, fo duU the) ii)i,.ht iiiii bciik 
publifhc i before the A. 

Mf eonftruAion, th it the woid« requiting die diy ro he an** 
flexed at the foot of ♦he are direelory, and not dcfi nptne of 
the diy, I do not fiy it fo eertain, but judges may think odier* 
wire(t), however, as it u doubtful, 1 cannot give colU, nor 
decree any thing more bcGJcs u perpetual injuniiion* 


(1) See v» 3 6q* 
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iVailyu by her next Friend reifue Perdimmib Wotijnt her Huf- 

bandj Dicemhtr io» 1740* 


A Bitl was broughr againfl the hufband to hare a mninte* AUtUroaghs 
nance out of her rortu>ie. upi>}i a ru^^'eftioa of very cruel 
uuge without any provocation on lier iid6» fu^Aion of 

tr*rt vfiy by the 

httA^nd) ftiid 00 the pwt of ihe aeAftdint» m ut eteofe Sm hit iU wfagei depafitif.n; wm effcrvd to 
prate 4 criminil <e*»ver6iMa j voleCs U U ciprtIUy ebari;td by the aiitwcrr cbeCeuit wUl oo( tutfor 
fttUi dffoliuuni iv be cetd* 

She was a widow when die defendant manled her, and had a 
Conlldcrablc fortune* 

Several deporitioiis were read of the hulband*s cruel ufage* 

The plaiiuiii, upon her marriage with the deceiiiianr, irufted 
him to draw up a Itonil u iih his own hand to fecure Uventeen 
huialred pounds for tlie wife, in cafe (lie fliould furvivc him* 

He likewife enccrc«l into a bond for paying five hundred 
pounds to the plainrifT's (Ifler, for prcvHitiiig ii|)on the plaiutilF 
CO Riiirry the defendant. 

Pe poll cions were ofiercti on the pan of t!ic defendant cliarg« 
ing very high prov(H;aiion i as for in fiance, the pbliiclfi'*s 
drawing in the defendant U> ailmit one KA/fdj (X\ into his imufe, 
v*hom he foou after perceived to hold a llriilcr corrcfpondcncc 
witi) the pUiiuilf than lie tmght to have done, and that upon 
his adinonifhliig her in a very mild oianntr, the fiew into a very 
great pallion, and left the houfe \ aiul that the defendant went r 07 1 

In her, and intrcaied her to return, and odered to forget every ^ ^ 

thing that had palled*, and that die huibaiiil, upon her refufal, 
bro'i^c o[>vn the ptaintlll*^s cabinet, and took out the fcventccn 
hundred pound bond* 

Lord Chakci llor faiJ, the Court will not fnfTtr any de« chir^ns Um 
porniotis to lie read to prove a criminal coutcifarion a{;aiR[t a wit;: lua beb»«i 
unlcfs it is exprefsiy charged by the hufbnnd*s aufwcr, 
aiui made pari of hii defence and excufe for ill ufage of lier, Utic euhuibanS 
and was denied in the cafe of verfus 3 W'W* 

(>) » but it being charged by the anfwtr in this cafe, that cfinvwO*" 
(he behaved in a very indecent manner w ith one C.>v,h< thought tbo. 
it (ulhcicnc for the defendant to read evidence agaiuft tlic plain- 
tlir of criminal oinverfation, for it 1$ not ncccfllry Co make the 
charge in grofs terms, but fufotieat js it is charged* hca for the 
Court to know wliac is aimed at by tlie anfu'cr* 

The depofuions were then read for tlic defendanti fuggcftlng 
* that the ]ilaintift* held a private and unlawful corrcfpoiulcncc 
widi Ra/p 6 C^f one of the plaintiil^ witnefies, aud libewife 
to her being feen in bed with one 2)<ivri* 

There appears to me to be a fufTicient ground for this court J^J*!** 
to direft an inquiry what eftate the defendant has, to make Ci* 

^vissber amS 

VoU at Uw, yet diii cMti will tftsUjA ihe es^v^iwat sceoHiaf is ktentiM o( ihe fstlee. 

(1) Afc 4 n v« I/##/#, SMfe 1 rol* syfi- Cigrh r* Fs.rf<w, jsy* 

DS&dkiOtt 
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Djt tl.C 

U»lrf.., 4 U.tr|. a V.-L 

fit) of raiHlJU'. < . . I 

tn^ faff own her r.' ' 


a^vioux Aril, iko in in* 

r.*;ruri;" on..;-! 

(s'con 


if in i> 
hui I 


tisfriflion for iinpc'flng u|^n ihe plaintiff at the rime of the 
ATKtKi. ntarria^c} for if there he iVaiul and impcHuIon on the part of 
the huih:*;iJ, this cintre wlIJ interpole, and make the agreement 
accorditT;: to the iiitontion of the parrier, and though the bond 
may W toit) io Liw, yet the Court wiU eiUl>lilii it in favour of 
the pUmiff (t)* 

*TWKmjrt»UJ Till, great cSjcftion is ih: elopement and adultery of the wife, 
iwt allow 4 wi^ and i!uc the Cv'urt will nut plvc an/ maintona:icc to a wife who 
where ibesG U <v.ai^.!ures in tins inann»T; and it is true, upon full proof or 
fuUfciMfcf fc..: fujh hclii^lcur, that they viU nut allow tlic wife any tiling for 
maiacnance (a). 

• here is not quite full, theu^h la one of the 
f* ijj.lc.'i gtK*s in f.ir as to fay, that Ihe faw 
\vi:h uv. ‘ Daw Ktwca the nijl :niJ fccond 
M- •v.n .'h U!;c i!u: account this M'itacfa gives 
li^cd .1; a fan-ant to the y’.uiui'T brfara the 
:r:id ih/ x\*U improper 

Iichaviour in Ji^r mUaefr*, yit fin; din lun Ihiii*; i: urunj to live 
on witS die plainti.^*even alter her feoujui»» arrla^e ; and where 
a wituufs it under a nccwdhy of firlt exculpating hcrf.ir^ no re* 
gard oug!*t to be given tu har evidence. 

On tlie plaintiff*$ Ihlc there is vt ry llronp and fubffantlal cvi« 
deuce of her bc ii^ cruJIy and barb..rri::lv uud* 

On the defendant's GJe very Ionic unci triilin;; with reg id to 
this point, for there is evidence only uf perrons who now and 
tiicn came intr> the family, which amour.u to tvnhhv* ut all, fo; 
a huA>and and wife may live very iiahippily uyether, iiud have, 
nntwithffanvUrg, prudence enough to keep within bounds before 
itnngers, 

I can do no more in thU cafe th.in liOrd Chancellor King did 
in the cafe of and (.*;/:(3), when he framed his 

decree by vr.vv of anclogy to th»* wiit uf w tMnf and ini- 

pouutisd the* fcrttt'ic of the ^ ulband for the w hc*s luaiutcnance 
till he liioidd think proper to return* 

I mult declare the liond to be an impofftion, atid that the 
money ought to iiave been h cured to her to be paid out of her 
utvn fortune, in cafe Aic furvhed him) 1 mull likcwifc refer it 
to a Maffer to take an account of the pcrfonal cllate of the 
pirtintiff before her marriage come to tlie hands of die defend* 
ant Ihicc the marriage, or to any other perfon by Ids order and 
for his ufc, and fo much of it as remains in f|>ccic of capital 
and principal money arlling out of fuch effatc and cffcdfs, to be 
placed out hi real or pcrfo:ial fccuricics, in the name of a truflcc 
to be approved of by » hl;,llcr, in trull to pty the inlercff urifiug 
tlierefrom in fiicli manner as is hcr« after mentioned thirlng die 
joint lives of the plaintiff and the defendant i ami in cafe die 
defendant fliali die in the life-time of the pbintiff, tlicn to fc- 
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(1) /Vr Cag^ r. Mm, Ctm. 67. 
I lisiit 315. Camhal v« BufkU, a P, fK* 
143. Mm V. P(df<9, a Kre. 43ek 
v« Hifif 561. V. 


I CJm, Co* B.firJ Etart/g 
3 vol. ys* 

(a) M$$n T. Bfwt, mutt t vol. t^C% 
(3) S* C* died 3 voh 296. 


cure 



m At Hme of Lord Qttoeellor Ha^dwich* 


cure the fum of 17004 the prindpal money in the bond to be 

paid to the phindd witbin Gx montlu utcr the defendimft Watxvm;. • 

death. 

An(l» as it appeart to the Courts the huTband has poflefTed THc huhtni 
himfrlf of the greateft part of the wife's fortune^ and i$ gone 
out of the kingdom without leaving a proviGon or mninten.incc cftuucofmaa * 
for her I I decree that the intcreft arifing from the truil moiic'y mui.ty 6 \nOci 
fltall be paid to her, till he tliinks proper to return and m iintain 
her u he ouglUj anil decree tlic defcuJ.uit to pay coG$ (1). ibiftki ynfv e» 

nturti, «nd 

muiUiii ber M be oi^ 


(1) Rejf^ tii, B. 1740. fet. £7* Bot maiAtciianse lo the wife* unlefs upon aa 
notwithlUftding this cafe and that of betwren them> or after a di« 

HHUismt V. a KerM- 75 a. it vorce in the ectlefinftlcal court. See 

feems that the Court of Chancery cannot Utn4 v. 3 vol. {47. 550. 

conpei the holbaad to pay a feparate 1 voL 96. 


ffu/fer verfua irtt/icfg Decmkr I9| fl| 1740* Cafe 97* 


J OHN tyuHcr^ the eMeft brotlicr of ihe faiullyt bcui.5 pr .*?t7 

near Iiia enih applied tu Witiker^ the plaintIH) and s.Ccitt4iTeC 

to hU fiGi.r^ who had foUcited him to do Anuetlilng for t!um» fy- 
and told tlicm, if you will furrcnd'.r your copthcld ellatc* as 
yuu have no children of your marriage^ for the benefit of your fjse^ evjd«nc« 
Imulicr/hw/Mi', the dcrondaut) 1 will fecure an annuity 
of 5/. /('r uN.i. fur your lifC) and an annuily of a/« lc/« for 
ycHir GiUt; the phiiniirr did agree lo the tcr*ns prctn.ftd th;rew4*»# 
to funender hia copylinhl cllate 5 upon winch y 6 /m lya/irr fur- 
rendered his copyhold cdaic to the defendant, chargc«l with Lin ^<.y «•*» 
■^lltcfe anniuncs} ilic defendant refufew to pay them, unhfs ihc pUftUUltoelli- 
pUIinifl* will fufrender hU own copyhold eltate purfuant to his 
promife to ly.dLcr* 1 rtU 

f^rtl m'Jaeu » th tpt'fy ;st •f ^ 


The qucdloti (as there is no written agreement of this iranf- [ *99 ] 
nclioii between jUa Wuikir and the pUintid ) it parol cvivlcnce 
may Ik admitted to cUablilh this facf* 

Mr. CbttS*^i of counfcl fur the defendant, infiAcJ, that a man 
who comes into a court of equity ought to have clean liunds, 
and to do equity by furrciutering hU copyliold lands purfuanc 
to his agreement with H^dhr: and upon the grnml 
do£lrinc cliat parol evidence may be admitted to rebut an v^p.uty, 
cited the following cafes; The Cmnufi £tarl'jf GataJ^ 

horcu^b^ a 15 a. C<i. Air, a30. vcrfuJ Lucb^ 

ySn/, a Vtrn, 506. ify* Co. Akr* aji. Gajnifftt verfus TAuwwg 
tnd ^hrrii i Vtrn, ^66m MAaiar verfus Malabar^ before Lord 
Chancellor Tn/hclj Cafes m bis Time 78. The defendant was 
iieir at law both to yein lyAher and die plaunilF. 
liOlD ClfilNCBIlOK, 

There are a great many inftancci in this court where pa^ 

evidence will be admitted to be read to rebut an equity fet up bf 

tb« 
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CASES Argiied aad 


wAtmt. V. 


Itftnec 


die plaintlfT, in the cafe refidcing truffs (i)) and then it a^!B* 
come to thiai if a plaint!tT has ^led at law, d9 the prefent has 
done) and cont^s into this court for equitji whether the defeniU 
ant ihali not be admittcc) to read this parol evidence to rebut the 
equity the pLiiuiiT fers up by this bill* 

I .ini ViTj* clear of oiilihon^ that fiich evidence ou^ht to lie ad* 
miittd hvrci and would be a |/rcat injuilicc to the defendant if 
it wMi noti 

1: U nut n^;ht!y dated when it ta f.iidj the evidence to be read 
arilM bcK (fx'in j,) in fu:>niirc of a?» agreement, but may more nrtwriv l^c 
tW pUnCffi •t'i * lo be a dcIcrAC anhni* from the Iraud and ini|M>liiion of the 
tberctorc imi plain:!(]» and ha^ nothhi** in ihc world to do with the Astute of 

tos Perjuntt. Here IS a furrcmlct in purfnance of aii ngreementi wiih an 
annuity charged ui^in thi: ih*rVnd;iiit, the furrenderce for the plain* 
tUTs benchti and he rcfuiiii^* to pcvlorm his party is not this 
fucli a c.ife aa the Court w*iil rt*lii..ve i 

WHer?afcrf»n Suppofc n perfon who iUU*:i.u\s moury, AiouUl» afur h:* has 

executed the abfoluic eunrcsaiicc, refufe to execute the d^l’ca- 

•IW «n jbbluts fanevy w ill net tlii> court relieve agaiiiA fuch fraud (i^» 

(OAVpy4A«e» to 

cM^tt ibii court vrUi s.'^cvc* 


C *00 3 


The aercemnt a. f:*r forth hi thcdLfcnilam'.>ar. 
by three w'itiKdr^in the fiiileii niaiinvry and their 
Hons is no ohjLiiii.n u> their roinpcrcticv. Four 
iinf:* is thv value of the copyludd i flate, whikh the 
cording to his a^recKi'i.: with y^/•« wii 

the inheritance of^ fiihi'*.* roM^ own and lus w*ifc*s life* 

The quc'Uon is, W;.j:!.;r tlic pl.iintiir is intitlcd tn have the 
aid ol a court of equity» to tecuier tlie aiimiity which he ha: 
failed in at bu* ? 



I sin of opinio tJiat the plain:.i7 U not inrhled to have the 
aid of a cmirt of equity, and l'..ic it w*oiiUI be contrary to the 
rules of judico} Utt ii appiMis to me plain, that a 
intended to grant tlicfc annuities or rcut*chargcs comiiiionafly 
only. 

I: vt*ai; held to be a defcAlvc charge sc law, and thcrcfcirc the 
plaintiA comes into lids court, fuggcAing it to be an equitable 
charge* 

defend.: nt InfiAs that he ought not to have the aid of a 
court of equity, to fupply this dcfe^^i uulcfs he w*lll <1o i*c|uiiy 
in performing hii part of the agreement, by w*hich he drew in 
jynllo^ to furrender hb copyhold cllate charged with die 
annuilicot 


(i) T. 

9 ^<r«. tji. GrmniiU v* Btmytjortg 
' % Fem, 648* v, JU/g/onp 

t Kenit 6 yy Lit/Mufj v. t f'rfu, 

6 fj, y. Stgrii^ z yer$i» 736. 

P0h'r» r P- 9. litrm v. 

Tfkvm, t P* 16 a 9 Moti. 11 * A«r/- 

ImU V. t P. H\ 210* 


V. Woojfofi, oMte £9* ▼« 

Luf)'Jki\d^ 373 * v. Crr, 

1 2^5. Bltiihtm V. PtAf^ t Fff, a 9 * 

lotie V. Am^. 126. i H tlj* 
b* C. 

(i) MmxrKfU^* MoMstutt, Prtt, CtfU. 
526. }'mi^ ?. Pmrfyt pt/. 259* 'J^nti 
V. Stglb^mg t vui. 3^0, 

The 





la tHe l\fne Chancdfor Haftsiritti. 

lite material part of the defendants etidcnce ir> that in three ^i^***^ ^ 
ilafi after John fuTTcndcrj the plainuirdeciared^ 1 have 

JpisH IVdker fa(t» but he lhall not have me faft4 

Neither the fact it cliargad by the defendant’s witncflcs» nor 
the credit of tlie witiieiTcs impciclied l>v the phIntiftS evidence. 

The fteward of tlie court cxamiucU tor die phiniifT, and con« ftewud 
cerned in the tranfafiton, fwitarinp^ tint at or before the time MwrSSaSfif 
of the furrcnder» lie never lieardof die agreemene infiftedon by thetuneaitc 
the ilefcndanti is a manifeft cvalioiii and a negative pregnant f' 
that he heard of it after the furrcnUcr. 


M • 


Argarivc prcf» 
Qtffci lhai be bui*il «f a 

Tlie plaintSIFi for tliefe rcafons, is not intidca to relief in cliia 
rourtj for fupplying die defect of a legal convcyaiiue^ but it u 
rebutted by the equity fci *ip by the defendant. 

I am not at all dear, wlictluT» if die def.oikmt had brought WKers spari^ 
hit crofs bill to have diU agreement ellabndicd» theCovn would 
not have dene it, upon cojilidering Uns in the light of thofc 
cafes, where one part of the agreement performed by oiu be «.amc4 
fide, it il but common juftice it In* canied ioi.> crxcrutitni on the 
Other, and the defendant would have JiaJ the !k nefit of it as an 
agreement (i]« 

The allowing any other conflrufliun upon the hntute of 
Frauds and Perjuries, w*i)uld lie to maVeit a guard and protectiou 
to fraud, inllcail of a fevutity agamil it, as was dic deiigu and 
intention of it. 

ZiirrtW, Ko cods on etdier ftde (a)» 

(i) See L/tcm v. Mt. titu, 3 vd. 4. (a) L/k. 3. < 740 . foh 4?. Bill 

note. Jifinhrsii. 


Sufhftr^rtMt Sfone and othm, DiYtmLr 10, 1740, at the A;V/, [ loi 3 

before Mr. JulUcc /fV/V/v. Cafe 93. 

A Surrender of a copyhold edate to the hufb.niit fer life, to ^ i-i^yktrM ian 
the wife for life, and to th<* heirs of die bodies of the huf- r^ndvred to th* 
band and wife, remainder in fee to die furvivor, did not ved an 
abroluce ellate^tail in the wife, who Airvivtrd, bur only gave her nr.., nraMiU^r 
an cdate-tail ^rr p'Jfih\l'it\ rf kjjxu anti the edate^tail veAs tdikcb^oTUift 

in die perfon who is the ncir of the b^y both of huiband and ^ 
wifc(l)» ttitOdcriBlrtCS 

Che fwrvivM, 

#nvs H «vhe mffv jA* t3Bia9% W th* v|lt 

m th* Mri t/ tiit hujkiwd ^Jt» 

la 


(0 Nri/Msvf in 1719, furrender* 
edthe copyhold* ia quedkni to trode^i 
(who were never rad to their 

ptiis* in trad (or himtcif for life, re- 
mainder to hli wife Msty, t(n Uin 
htr Uify. Thu feitleaient wu made 
4^hr . iiti^kUnr died, ia 4 


ii^ry fonived. Thefe eopybedd pre* 
miiics were mortgaged 10 the plrioiiff ia 
1733, and hU furreuJer was renewed in 
172s aad 1776. The lordof the manor 
had refofed to admit die mortgagee, aad 
gave bin notice of rhe yrior 
The mortKseee aow brought hit hr.li 
• ^ whal 




tot , 


Cases Atgaei ai^-rSelerouAed' 


Stohs. 

fime ton* 
truOiM takci 
^•ce k&< 4 p 7 - 
■dUii u m 
•cbef iMcaa- 
njVWClr 


Before idmic* 


In the cafes of furrenders of copfhotd ellatei the fame con^ 
ftruAton mufl place aa in all other conveyances at hw: and 
fo held in //tV verfua lUrf /MfV C 164 (i}i by the whole 
Court) that a Umitation of ufss in a copylic^d lurrendor muft be 
conftrued by the fame rules, as if it were a limitation in any 
other conveyance at ct>muon Uw (})} and th.it tlie iiiceut of the 
party is not fuHidoni, as in a will. 

'NMierc thcr«: i» a clear tenancy in tail, there is no occnllan for 
the rcmaituk’r>inan’s bciu^ a parly to a bHl of forevlofure; but 
if there is an caprcls eftate fur lifcj iJic reinainJer-man uu^Ju lo 
be a party* 

A murtgajtce who is not in poncihan, may br!n;t hU bill 
tuce, 4 nwfis** againd a m<irt^agor before admittance for a ticcrec of forei'h^furc) 
EoTioredJ-* «Jbfalncd fuch J dcwrcc, iniy bring liis ejedoKuC 

ftut, «n4 afur the poflclliou of thc mortgaged prcmillcs. 

m 4 f(ree« an 

alcdoeac Ibr the polTrffioa of (ho prtiaS.Tcf* 

Tlic mortgagee here has brought his bil! again fl a mortgagor 
to compe l him as tenant in tail to make a ^o(ul liilc by fullering 
a recovery (j)* 

I ilo not appr-hcrul faid Mr. JuJlioc that thin court 

will point out U'Jut title the muttgagor liiall in ikv, hut will de¬ 
cree him to make fi^^h title to the morit;a>;^e a> be U capable of 
doing, and tlu refore 1 direct a gu:;d uls’ to he made hy the de¬ 
fendant to the plair.iitf, and the piniLijial, lO’.oivll, and colKoii 
thc morr;44^c to br paid in Cu months, i t the dcfi nil.iut to tland 
abfolutciv forecloft'd. 

^Vhero there is no replication to rlic anCwcr, a d* fcndatit 
intiilal only to cods acconling to ihc eonife of the cuurt^ but 
notwilhtlaiulmg ibe pbliitill has in this cafe repU. d to tlie 
ititVcr of the hTil of thc manor, t*i:t deliring an ucl lo Ik* dune 
by the lord, thc adir’iiiMit Idni to the CMpyhold elUtc, 

lie mull pay thii dvrendant co^U lo be taxed by u MulUr (4) 


TbtQ|hth« 

tM r.et 
ftpUed |D (he 
4 ef*nJ 3 in'i 
fwir,?eldrfirif.{r 
u>do sn ift, 
will iiuiilc (he 
4 efcAd 9 e( 10 lu# 
ttftstabectfea. 


when it was (hat the feitlcment 

was /rmiJtiL 9 t agsiiiA (he pbiuti<f« and 
that he Oiould be adoiit'.ed ondcr the feid 
Juireodcr: but upon payment of thc 
mortgage'money and intereA, the plain* 
tilF was to re-coovey the premilfes to 
fine and bis wife, who was formerly thc 
widow of Nr;*hSt 9 r. Li(*» 
S740. fel. 70. See Mr. /Varw's obfer- 
vationi on this cafe. BJty m Cm/. tUm. 
44 3* 

(1) I P. IF. 70. S. C. See Fi^r t. 
IFW, s Car*/ P. iF» 14. o. I. A^gdrav. 
FJiitr^ a /</• 15 7* 


(2) CopyhoM cAates are not within 
(he Aaiuu of f/«<, 27 Utm. 8 . r. in. 
Cf 9 , Car, 44^, I k%f, ajy, 

{3) In yUrWs V. R.tuif z Bro. Cbttm 
O50. jfo.Yrfew oblervrd, (hat if a 

tenaot in tall mongage, thr covenant 
/trJatflnr sffurentt may be taken bold on 
as a plank. Sec f/Aver U v. 
in rote, 651. Pyt v. 

3 Bfo. Vtm, P.ef, $ 95 * 

(4) See AVa^jM v» OV^j foJi» a36« 



Ill the Time of Lord Chancellor Haidivxcu** 


tea 


T^imcwdi verfus Ditemhn )740> at the J 2 e//rj be* Cafe 04* 

fore Mr* Juflice Fcrt.fcuc, 


T H E will of Jphn Ktchlm. 

** »ll I ho A: my freehold lands and hop«ground$ 

with tlie mcflua^ci or tenements, burns, now in the tc* 
niirc ;ind occuj>atir>ii of the widow 7^/irA, and aU uJicr the 
rcit and rcAduc aiul rcmajiidcr of my cdutr, cmijifl'wi in reatij 
plttUf yrttt//, Zr/f/r/, tnzrtfriif>ts^ #r ht auy 

** pfl'tr ihiiig nvbfft/'xvfr cr wberrfiever{i)^ 1 give unto my dearly 
** beloved ArohtiLt liiltbiMs and her adigns for ever.** 


IC 

it 


fairly e^r. or b MX •i^r ibin| whef« foevcf m 1 |iv« or l)«r . 

*i'ht Cmtrt ti'il/ iM0d «• *"^4^**J f" tf tht kdt mt Um^ th^ it • litm 

tht 


A !1 nr f.rebnfS 
I^ktla io tbe tr- 
cure tf »Ht vU 
dow L. iuu] Iho 
rcftlur oT ny 

CO:liltin| 
Ia re^y iA(»ncy, 
rli'VL 
k«lVi| 

nenCi, mort^ 

fvr *vfr« 
iattmiM i» 


'Vht: quo fl Ion Ii, Whcilicr the rcllduc paOcJ to ArjMh or 
lint f 

There is no doabr but the words, /fi A»'*Mh itm! lyr ojp^nt 
f^r rvity w*ill carry the fee to her without tlie Mord hrlrs (2)* 

It lias been ind/led for the pbijuiJF, iliac the words in tin: 
preamble of the will ** m t^uchhtg sht tjfate wth 

•* U h 4 lh pienfi'd GW io Urfi «/r, / gn\\ f:yjttrefh, and difpoft rf /ti 
** Ihew phiinly ihc tell4U>r*s inuntion to difpofc of his 

whole ed ate, and t!iut the Court «'ill never in tend nn intcE.icy 
of any ^nd U>at the word (/7u/r will include lands as welt 
as pcrfonal eilate, and though coupled witli words applicable to 
pcifiniul, yet will pafs frcdiold* 

AUIumgli it would ha^'C been ftronger if the word real had 
h\xu ad^ied| yet liovrcrer thU will not do, unicfs cliere arc fome 
W'ords that fltcw the intention to pafs the real cflatc, or tiie Court 
%ViH intend an iiiteftacy in favour of an heir at law. 

*riic M*ord eftare jtfelf indeed may include ai W'cll real as per* 
foiial \ yet w'heii the tcltator has exprefled himl'elf by fuch words 
a: are applicable to perfonal only, 1 cannot intend lie meant tlie 
real cUaie (j]« 

Whaifpcvcr and wherefoever mufl be confined to the things 
antecedent, and is re drained to tlie hop^grounds and learcliolds; 
for if he intended to give his wife all Us real eRatc, wliy did lie 
m.'iicioii only the h^t'x elUte* 

Ellntc, where it is only coupled unth tilings that are pt'rfoiiah 
(liidl he redrained to pcrfonals* Fide JFilkiuptt and Jilowwi, or 
Met'ryiM.d^ CrOt Cur. 4 17. 449. Sir IK* /f«p*«38o. 

IIjc Hate of this calc as it Hands in RAPi Ahidgniem 334, [ 103 ] 

pi* 14* ” That if a roan fcifeil in fee of any lands, and alfo 

. uf certain leafrs of lands, devifes the iealcs to S, 

^ and iticn devifes to his executor ail the rcfiduc of iiU elcuccs, 


(1) Thefc wordi io ItAia do sot tp* (|) See the cafe of kiJtta v. 
pear in the Regider'i book. p»JI» I vol. 486* 

(s) Ce. XZ//« p. h ClHmttrUtpm v« 

T>rwr. Cfv. Car* lap* 

Vvi.. u. U 
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CASES Argatd and Detemined 




*4 


TiJiftwrit n <i moTtgag:es, goods^ {9V» hii debts paid and funeral expcncet 
Pxamxi. difchargt-di thts w// ^56 « to tLe executor by the word 
** being coupled with the worUg^Mb#^ i/d/« 10 C*JL R, 
between U'iiihtfm and ilimjor, per cur, upon a fpeciul verdift; 
but it appears to have been otlierwilc tlecermiued on fearelung 
the record of the judgmenu 

I think the prefent ca(e ti ftrongery becaufe tliough tlie \toxA 
is not mentioned^ yet there arc other wH>rdi which make 
it ItTongcr; for iierc the word eftate is exprcfsly confined to 
perfonais, as plate, jewels, rings, judgmenu, mortgages, t^c, 
wiiich arc all pcrfonal efUu, and therefore 1 tliink the rcfidue of 
the real cliatc docs not pafs* 

But fup]wGiig It wouUl admit of a doubt, yet certainly tlie heir 
at law ought to be preferred, unlcfs tlie iuiciuiou of the teiUtcr 
to exclude him appears exceeding plaiiu 
T/Me^veU^$ wnll. 

I give to Af/j/y Ti/wtucU 4 \l mortgages ground-rcnu, Judg* 
•n«i Mjck ane mciits, (ff, whutcwr 2 have or lliall luve at niy death, u$ 
UrtcHwiiiSc ** plate, jewels, linen, houfehold goo<U, coach and horfes for 

her u(e, that no hufband Hiall meddle with them, and at 
death to give them to whom ilie pleafcs. 

** Iifftit 1 give try houfrs in Hr^ul-fireet and to 

Siirub TSmfwN for tier own ufe, to give awajf at her death to 
whom pleafcs. 

'' fUm^ I give to 8 f;rai Pertiftf my frteltold eflate in 
to dirpofe of to whomfoever flic pleafcs, a: id my two houfet 
it Crfiytlsnf it being all freehold, tot her ow n ufe, and if Are 
Ihouiil have children, for her to give to them ns Ihe plcafcs s 
** but If die die leaving none, to Mars TinuwU and her chil* 
« dten/* 

Ac the laft part of the will flic lays, ** I think 1 have given 
" them as equally as 1 can, and hope my tw o daughters will 
** live in great harmony and friendfliip together.'* 

One part of the will relates to Sorn^ to the lands 

in and the houfes in it docs not appear to me fo 

clear what eftate SaraA Ptrljut has; but whether flic has an cflate 
for Uie wnth a remainder to her children, or wliethcr ihe has an 
cflate-taii with a power of difpoGne as fhe nlcafes, U not necef- 
fary for me to declare now, as fhe has ntscliildren. 

‘'fhere is no riotibi but Mary TtmmxH is iTidtlcd to the fee in 
thofe elUtes wlikh are not expreCdy devifed to Zarah, 

1 am of opinion tlie goldfmiths* notes and bank bills did not 
pafs by th^ w'il! to Mary 97 ii«/wr//| for though there is no doubt, 
but the genera! words, ^batrwr 1 bavc or at my death 

would Lave p^ifleU tlicjn, yet the |ianicular words wdiicli follow^ 
as plate, jewels, b^c, confine and reftrmin them to things of ilie 
luiDC nature, and fo laid down in the cafe of Trt^rJ and Berm 
ngf*,* therefore a* tiiey do not pab they mull go equally 
tw'ccii the two Gflen. 

It 


comince e* 
thiofisftae .. 
rams r4hire,uiS * 

aotu, Afii Sajik n 
Silk* S« AM 
p 40 Sx Me ^ 
wsaSj. 

ss 

SI 


C «04 3 


*A IMA SevtfrS U Wi AIMS tU Ml wmih skAUrli, houfeKoLkSsir, n»niin»fv, aM 
Sdii/ cMn|* vkicS Wca ^r«, «r ftwM be is ka ImU at (hi liuis ft hi» 
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in the Time of Lord, Chancellor Hardwicki. 

It has been fald^ that aa the teftatrii* has czprefil^ derlfed TtMiwut 
ibf pvund renij to Mfifj Timfwellt the defendant Parkins 

ii Mund hj it, becaufe fhe herfeJf takes by another part of the 
I will, and for diat rcafoa ihe cannot except to particular 
hut muft tak;: die will in ihe whole* 

But chU argument will not hold here, for it is not a particu* 
lar ground-rent that is derifed, and as the teftatrix might hare 
other ^uiid-rents of her own to fatisfy this part of the will, I 
lhall intend it fo ( and besides it is iinpoCRble fhe could give 
away to Mary from Sarah what was Sarab*% inheritance from her 
father (I ]• 

•nS fometime awSv le«viii| tWwisisA m 9wh m mj U dichouft; udir 
WM decreed thet fSu tu/^ mtmtf 4t4 net br Sy lu words rtSrr lUMfi A«U be 
iniended thiAgs of like Asturc aid fpcciei with (lisic belort atstioaed. Mkk» I 7 as» 
ketweu asi ($), 

(i) ftre* 1740* U’* ^ K9t PUfrt r. 

(f) I £f. Ah. SOI. pA 14. S C. Ceei ^yf rr% prf. 1 ij. 
v« I P^ IK. 303. Car/ifvth v. 


RiJrtH verfus Tht Em ! rf Plymr¥th ani rthtn in the Paper 

Exceptions, D<ctmbtr 16, 1740* 


Caft 95. 


T he quefllonwas, whether jewels, rings, pifiurea, dref- S.C.a«ce 1 ?«i. 

fing plate and other trinkets, given to Mis* htwi prior where a kef. 
to her marriage, bolniig to her as her feparaie cllatc, and the hai^*, seilmii 
hutband is to be coniidered only as a truftet for them : and as ** ^ 
to things given after the maniage, viAAutt. mourning rings, dth^lTmZ^^ 
family piAures, whether they (hall not he retained by oum Ac up 

Mrs. Lnvu as too trifling to be called the perfonal eltaie of the ^ 

liulband* ri4Srcf,M! 

SaS plice wd ether CriAksn sieen ker befat miRic|e (i). 


Loan CuAKCEu.ot, 

It js a very unfortunate and a very hard cafe, that Mrs* 

Lffvh ihould ^ flrippeti of tliefc things. 

She 11 lima them in two lights, ill. as paraphernaUa, and f toj } 
in thaerdpi!^ Ihc certainly is not imitlcd, whcre^ihc affets of '^bete OwU 
the hufband arc not fuflicient to pay his debw, nor is there any 
truftupon the real cllatc for pyment of debts (a), fo ib^i Ihc ueat oT debii, a 
cannut ftand in the place of creditors, and be allowed for her 
paraphernalia out of the real eftate} and there U no cafe which 
lias carried it fo far at to let the widow come upon the real btistet Wr t— 
eftate at all erents to be fatisfied her paraplienuiUj. npheraJi. 

The two things relied upon are, that the hufband fhaU be 
confidered at a truftce for the things giren to the wifeprenous 
to the marriage; hot it will be imponible to mainDic this, be- 
caufe though Ihe had an abfolute ptopert7 in the jeuxls, Uc. by 
rirtue of the gift before marriage, yet, imutediatcly upon the 
marriage, the law giret them the bulbaud, and where his per- 
(onal eftate it not fuflicient to pay hit debu, a wife cannot fet 

f If See 5 wi;/m V. Cwir/, Mf. J •oh }<»• (0 »• *e»r 9 - 

Voi.. nr . H» “P 




CASES Argued and Determined 


Iti.MVT up any cUimi nor cm 1 pofTibly confider him in tlif light of t 
iTullcc for fucli jewdi (I), Uc, as were given previous ro the 
mart Sage, as it would 
llie rrcilUors* 

'Dierc U no pretence for conGdemg the things given after tlie 
marriage as the property of the widow, but fhc (ludl he allowed 
to l>c a purchafer of them, at tlic value fet upon tlicm by the 
M.illcr, none of ihc partie» opprifing it (2)» 

Tk* ^ 4 /!:rM*y nj^oti the conHikration of the greatnefs 

of the <U'bt^, falniuued it to the court, that the real citaie 
iliould he fold, and the money aiifitig from the fale applied in 
a courfe of ad mini il ration. 

The words of Mr. will ate, that the irullccs fliould 

hy p»’Tception of rents and profits, or hy leafing or nuirigaging 
the fame, nife and K'\'y ihv faid films and legacies made 
payable our of the find lands, amnunting \o 30,000/. and 
** ihoiild nay Uie faiac in fuch nuiinct as h dicreiii befors: men* 
eioufd.’* 


be a manifclt prejudice and fraud upon 

t 


Dsb:t ini Us»- 
by a 
kO be 

rjiled br 
U')n 1^' ren*i 

f p'ik', b) 

ihtf 

)ji. U inv fr« 

A dim h muv'f 
la r pj}n:c!n cv 


I^vo> Cn.\}icuu.cK. 

Where a man creaKs ;t trull for payment of debts, ni:d Je* 
dares the trull of that term to Ik, by {Krapuun of reins and 
profit, or by leafiiig, or by mortgaging, loraife fulllcient ino* 
ney fertile paynivnr of lu> debts, it rcllrains it merely to a pay 
m''iu mu of runs and profitif it h.ul betn a trull //:• rent/ 
fifid m-hi Lwx Lk^ii fold for the faUvf.icUon of 

creditors (3). 

: vJ' KD* » mi ihf c'uri t’liv'n.t i.ws 1 T.V. 


t ic'i 3 


LoH 

it 

to the irr K > >9 
apply r'.raf/i- 
vitt jA*. 
lidmect 
I Ule ct rh! 
Icft4|*.r*> reJ 
cd.ut. 


I'vfi.les, if the court would ^'onfeiil to decree a f.ilo of the 
term, jKople are not fond of buying a icrin, ihi.ngh for acu 
ycir^; and then it would n* t aiifwjr tin end propufed, be* 
CiWk if would not a U:. Lieut fund for the payment of all 
the d. Sm. 

W here ih-rc arc fillrr linuting words following rents and 
profits in alru l iur pc^nienr of ocl.r's, 1 du sioi re.i^ernher any 
e.ifc wiiicii ill aiiiiiOiixe me lodirecl a fale. 

Inrcfpccl cf fcveral diilicultfes a|V|>eanng in this caf;, as well 
relating to ti c inlen*ic of the /L -Zot /^^«««/Aasofihccr«li- 
tors and legrucv soft fie tel talor, Hhutua Urtl LltmcclLr 

recommended it 10 the panics in the mean lime to m.ike a proper 
application for ap;ivate act of parliament in order to f btain a 
falc of ihc tcIlairVs rc<d and Ivafihohl efiatrs, or fo much 
thereof 9S*niil] In fniTscicut for the fatisfaclioii of the fcverol 
claries tlicrcu|)ijii }. 


(f) kl.*. j^Csy/f*scaf*, cited 

;*/• ivoi ivj- 

(2. kf . L h. V, 'y.^o. r>?. 

bo/‘V/A V. k'tu.y i.\ 2 /*/• ff} 0 , 

I /Tr' jHi 


V. A'V", note. .?(•/ fAA? 

Ih J/. V. />.*»/•' fl, a ffiv. Cht, Ji/f. 6:4. 

(l) LK a I fol. 3j. 



in th« 'Fime of Lord ChincelloT HAftnwicKB. 




Jiltitiu verfus Galr, in tlie Paprr of Excqttionri Decmicr 16, 

1740. 


A Pcrfon who waa executor under a will was likewife a cre- ^ 

ditor by note payable on Jenuml \ the i|udU(m was, Whe- «hij* 
ihcr as he could not poiiihly make a demand of intereft upon eic«yt»r, iHU 
himfclf, he ttaW not by the equity of tliU court be iiitilled to be 1*^ 

allowed iiiierdL r«r it, he^ 

<aufc he bia| 

t'jrn monej le h’n e«n a^VAaUfc^ wUch ii comtAg is hy the icibier', allcu* 


For the pljinlhT, who was a legatee under the will, a cafe 
was cited of Hitdtrfi atid W'Vfrr in lyjBt before i^rd Chief 
Jutlice Eyrt'i^ wlurc ^nt s>dioii was brought upon twoprominbrr 
nous pnyublcon denivunl, snd judgment by dofeult, and a writ 
of inquiry of damage s w.i& uv.*ardcd, and iiucrcU given l>y tSie 
jury from the date r.f the not. s; the judgment upon the WTit of 
inquiry was fet aftde for this realbn, as intt reft is not due upon 
promid'r.ry notes, utdefe thon* is ii» a^Mul demand of imereti 
nnd fuid Iw the court, tli.it tt w as the eunflniu rule in cafes of 
this nature, at KjSprins (t,% 

Loud CiiAKiSi.i.on. 

I do ;tdiiilt it to lx* a cafe in which the defendant could not 
rccovi'T i lucrell atUv.*, lictv.pfc h; the life-time of the tcllator lie 
4 ;)ad*: no demand *•{ tiu;*i« il, and tlnce the death of the tcilacor 
ho i<i incapable of d.'tug it, by being left executor. 

As M\ i\ceu;*ir ir.. y make ufc of money winch is perpetually 
o'ining in I*.* % f tlii' u liator, and turn it to his own adran* 

Cage (• )*, uiul as it is nol improper f^r an executor to do it upon 
hi^ own :«ccount, v.hcrc he ii a rcfponiibJo man, and ready to 
nnfwerk gucies and debts wdien railed upon; thea’forc I do not 
thinkit right to allow iiitercil for the note. 


(i) K(t} V. TfMihtyt 3 r. lay. 
arg. 

\ 2) So CWfi V. Grii,it, f%fi. 603. 
li Jlrf V. C6idMrfr, Z f'fj. Bj. 
V. I tin, 359 . 


PtTlzMj V. I JSn- GIm, Rf^. 375. 

V. F^/ir, 2 Jir$, Cbr% R£>. OIO« 
LitiU t' i V. ^ J)'(y*A, Rif^ 

j u i r. Frii^g 3 Srs* Cba. Krp, 
+ 35 - 


andcihtrt Thf BuifJtngt DA'iwbfr f to? 3 

ao, X740. Cafe 97. 

T H E Tiri Bui/JIngs company fet up a deed of nuft of the S,C. aj«e 44 * 
cllate in queftion, which at the hearing of the caufe was 
ileclared to be u fraudulent couVvyance againtt the plainliiTs, ]«.nv«Mr*i*4v- 

l.nivvi:vc«anCM 

out 9f iln* way, bw» will CMit. birk ; 4 /mil ihe or^nal OebtoratKi 

rrc* iW, ui wrjuJg.ucnt «. ailor¥, |V«» Oie AhngU ili« bJil- 

Vut. 11. 11 3 
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ffrotfim 
The YoiK 

COMrAKT. 


A 

cwrpc ii.ve a 
49<r«c fot da 
•oo.'iroi'ffQts f.f 

•ay <4 the 
hdclc *lu/in| rH« 
yoirelli^A &f (be 


CASES A^oed aod Dettrmlned 

who are Judgment creditors; die fubftance of the petition now 
on behalf of the credicora, tSf that a$ the court have declared 
this deed to be voidj they are iniitlcd to an account of profita 
from the Bm/Jingj Cwtfftnjct thiseftate} who have received 
thtm /ie^t and that (he company may nccouiu for fucb 

pcrn.Mh'y of profits from the time of filing the bill* 

Lord Chakcbt.i.oi(* 

If it had not been for the conveyance which has been made by 
the members of the company for their own bencfict the plaituIlT 
might have had tlic remedy of an r/egit at law, but that would 
have inticled him only to a moiety; but there being more 
judgment creditors than one, gives the court a lisndle to dc« 
crec an account of the profits of the eiUte from the time of the 
decree. 

I'he moft ufual cafe in this court is a judgment creditor's 
coming here againft an heir at law for an account uf rents and 
profits received by him, being confidcred as aficts of the an* 
ceflor; for if he brought an aflion of debt, he would have judg¬ 
ment for the full value of the efiate, and therefore the courts 
of equity make ilicir decrees confonnable to the judgmciils at 
law (a)« 

In the cafe of a mortgagee, where a mortgagor is left in pof* 
frlTIon, upi>n a bill lirought by the mortgagee fur an account in 
this court, he never can have a decree fi>r an account of rents 
and profni from the mortgagor, for any of the years back during 
the pofielUoii of the mortgagi*r» 

Suppofe there is a trult»clUic which docs not amount to a frau¬ 
dulent conveyance Ly the party, the (latute uf Frauds and Ver- 
jurics will help to make Uic cilate liable to an caecuiion not- 
witliftandingi 

1 do not know in the c?fe nf fraudulent coiiveynnces. that 
this court have ever done any tldng more than remove fuch 
fraudulent conveyances out of the way, nor arc there any calcs 
thit 1 can find of deerreing profits back, againfl the original 
debtor and o>a*ner of the cfiui/. received /v*W<v;.v in this 
court, in favimr of judgment creditors from the filing of the bill, 
nor any inftance of a decree for a fide ; but cquiiy fulluws the 
law, and leaves them to their remedy by flrgif% without iiuer- 
feilug one way or tlie ociicr. 

(i} Sl/hmM V. Af>icv:nx 609. 


t to8 ] 
Cafe pS# 


Humphry \’crfus Oertnitr 13, 1743. 


Ttmth «»<«- 
ton •!€ 0S< to 
«ib, y«t 


nER, curiam: eaecutori and adminiflrators who are brought 

^ before the court fur an account ot' aficta though they aie 

not to pay colls, yet they tkall not be allowed any, bc^ufe 

Tuppofed to rcimburfe ihemfclves any charges or ex« 

•wfe thtyut pences they may have beat at, in the account of a tclUtoi's or 
fyp^feS to rt« 

ihitoSdVto Sj tks cto4<t they tyfce is tW wcsaa: kafi by iksa. 

3 


iiiteftate'i 



in the Time of Lord Chaocetlor Hi&owicse* 



inteaate’* eftatt, »lu«h ii alwayi kept by executors or samiiu- Rox^it. , 
ltritoT$(i)« ' ifaoAt. 


I £f. Ak, if5. oote («)• 
v« 'rk*imrttt H^irAm i6j. 

V. ««/« So. Hidt T. Utiywmd^ 


IS6. Wiikias V. Unm. uM ma 
t r*f, 465 . 3 vol. ;; 3 . S, C. 

% 


UtjJ Tcrfui WiUiamt, came on upon Exceptions, January 13, Cafe 90. 

1 ^ 4 ^* • 


M r. ^tnveil by Iiis will in 1699 creates a tnid term of . c 1 
twenty-one ycjin for the payment of debts aud legacies, sj* 
and decLires by liU will that he would hare hit debts and lega- ^ 
cies puid within live yean after lik death. 


^]| IB 


Ovit lennof >1 

^rmcal a/ S.k» ui lr|Klt. n W cilhia Sir* nx ifet Ui Wuk, mS W . w/JiTjSlifrr A. 

t*m« <Suc, k> B«aci< Ilia thrlr iuin w pip vUlt kr Ufc *!» «_ L2I 
prafiti Mo W k'SKm Tk uftwe-. -riaoTlMi.. tie lUl^.ji 
Wfcclkt Jlcsnre fm iol. u4 , Ampk <Mna entita, fis jH. fu an iacltki to 
l.,wr «rt Sait, «S f»n *h^. M Jd ol 


Alul in z fubfcqueiit claufep he declaret that tlie truAeei of 
thefe eftates upon the term of tweotywonc yean (hall ha?e a 
power to leafe or moftgTipe them if the heirs refufe to pay their 
ilebu, Icr^jciesi and funeral cipencesi till dcbtH tdia att 
paid. 

Uy his codicil lie dcvifl's the fame cftatei to truftces and therr 
lunrNp and dlrc&s ilwm during the life of his wife to receive the 
rents of JjH clliUei and tlwreout to ]t;ty to the wife qoo/« fer 
and widi the furplui profui to py hts debtSi kgacki, 
and funeral crpcnccs with all the fpeed that cau be. 

'ilic telhtor’s wuKnr did not dk till T73tfe 

Hie quelUou upon exceptions to the MaAer’i report waS| 

Whether a legatee for 20 L and a (impk contrafi creditor like* 
wife for yd A 9/. who kne part of it to the tehator, and paid 
the reft by the teftator's dirediouin difehargeof a bill of funeral 
cxpcnccSp is iiititkd to iniercft upon bis legacy and debti and 
from what tinic» whether from the five years after tefiator^s 
deaths or from 1717t the time when the Mailer’s npon of the 
Turns due for tlic legacy and debt was cuufinned* 

ft was infilled by^e counfcl for the cruftets that this was a r \ 
dry revcrfioiii and mat tlicre was no fond^ if *hc cllatcs had been ^ ^ 
fold, to pay debtSi kgacki» and funeral expeucesi^lU the death 
of tite widow in X736* 

Loan Chavtcillor, 

This queftion arifes on the will and codicil of Mr# AmvAL 
In favour of creditors tbe Court would have condrurd the 
fubfequeut claufe to die creation of the cruft tenn of at years, 
which begins with as touching and concerning the aforcfiul 
lands and prctnUlcs deviled in trufti in cafe roy heir IhaJl re« 

** fufu to pay dcbu» as a chirge upon the luberitance for 

H 4 payment 
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CASES Argued' and Deiermliied 


LLoro 

WliblAMI* 


C r»o ] 

A le^jrin U> 

nua.*e cAtri6> 
lfl(frcA» ifii 

these is flo4:f* • . . 

tin4^ioiil?(ireea Will 
• iTverQm^y 
c|t)(e 4»^ eaj elhcr. 


pn^ment rf debts legaciea^ and funeral expences) if it Hood ai 
it rtoca upon liic 

Bur then comes the cchUcili >K'hii;h makca a rerj great al ^ora¬ 
tion } for here the tcilator Ua» diargcd tiiofe very cIlatrF with 
annuitir.; to the wife and Mthcr perfons, and afterwarda followa 
tlie ciaufe rcl:itin|t to furpliH profits, :uiJ wlien the debts are id« 
tisilcd out of tboic (Winns, tlivii the rchdu^* to be paid to fach 
perfon as (hall he iiititL'd to the inheritance. 

This mnnot, as has been contended, be confined to th% fur* 
plus rents and profits duriiig the Utc of the wife only» but muA 
likewife run on ag iinl^ the owners of die tiihentaiice: and the 
Court already*, by a former decree, luve detemnned thcTe |)oints, 
for it dir'.e*ls the .ninuiucs lu be paid firfl, and Uie edates to be 
fold for payment of ill his. 

The prcfeni (|nclluHi as to the Icgicy and debt carrying in* 
tcrcil, and from wisit time, will lull under dliihrcnt conlJilera* 
lions* 

1 do not know, thoucU it may foMud o«Uiiv in a court of 
eijnlty, wheihcr the qiu’ltion applied to the Ugacy does not come 
out tn Ik tlir ctcarcfl c.ifct for as it is n general kgai y, if there 
had been no time linutcd for the payment, it w uld have been 
due within one year after the death of the tcllator wiiK intcrefl, 
to be computed from the expirniton of tlia y^ ar (i) t irnd if tlic 
porfonal tltice be nut fulficiciil, the revcUiuiury cllutu is 
cliargcd xrith it. 

IiideiH if a li^K^cy U jtWen out of a real and cxprcf^ly 

charged upon it, tlicrc might have hi'on a eoufitkri*hlc quefiion, 
whether U iliould have been paid till the real cllatc fell in. 

Tiie next quellion, with regard to the legacy, is, from what 
time the intered fh.ill be computed. 

A lcg.kcy docs in it’* nature carry intcrefi, and I know of no 
diiLlnflion bctw'ccn a ri.verf:oii3ry clhue and nny otlmr, and the 
time of payment of inrerttl in this cafe ought to iK’giii at the 
expirariun of the five ycau according to the divec^ioiu of the 


The remaining nucftlon will be with regard to the debts car* 
ryiug i&tcreft, and from what time it Dial I be enmputecU 


4tcURJ 

^orw «<* no |c* 

psraJ felt cgM a truA creaUd for iht piymem df Oebu, fioiplK cmtnCk oak ftall cany Intersil (j). 

A debt by fimplc contrail docs not carry intereft in its na¬ 
ture, nor will this court dire£l ir to be pahl, but then it Is 
jiififted, that in all cafes wliere there is a trull errated for pay¬ 
ment of debts in general, that fimplc contract ones fhall carry 
intcrcfti now 1 mull own that 1 do not apprehend there is 
fuch a gcocral rule y for 1 can, upon my memory, fay, dial it is 


(iL.Vii/rLv//T. t a6. 

ftek^rd V. TiirfV, I yi'f* 3C8. Bilj^ V. 
AaaWrrr. Bunh. 140. 

(s; See Ui^fh V. J*rrry, f/t. 3 nb 
soi^ and aotci. 


( 1 ) Vi>*i V. P0ri/r, t /y» 

363 . Bsih V. Brsd/ird, a fV* 
i^rf^ V. BarJ FrnWf 1 Bn* C4w. JU/* 

4 ' 


% fre« 



in the Time of Lortf dienccllor Havowiciu* 

a freqttent direOlon to dtie court for die Mailer to t.ike nn ac* 
count of debts, and of fuch panicuhHy as in their nature carry 
intrreft, 

'rhe cafe of C/rr ri The CsttnU/f ef BurVw^ttny 1 Willinmi laS. 
w.is a trufl created in the lifc-ume of RUhtu A Earl of Burlwit^n^ 
empowering' truliccs l>y leading of )us lands in and 7 iv 

ItiHil to pay all his debts which fliould be owing at liis dcath« 

ml cdjtt 4 (9 «r1ut W been ftahMftcS M 

Wlicn a truft is created for payment of all debts whatfoeverj 
and bond creditors Hull cihaull the perfonnJ cflstc, die Court 
will dirc <3 that fiinpU: contrail credliors Hiall Hand in the place 
of tlic bond crcdiU'fs, and be allowed I'tiual to uliai has been 
exhauiUd out of tlic pcrfonal, from die real cltaic. * 

'rherefure I npprs hend ilie reporter hnn been deceived \ and 
this cafe jh not rightly taken \ fur it fey**,' if iiic pcVlonal eftare 
is not fullicicnt to fetufy bond crcdn.as, dicy niuy (lifi come 
in to he paid the reinahider oi* dieir debts in propution with 
the (iinple cniur u.t eredUors*** 

In the cafe of d//:.vr(v// r« IWuetifudl^ a //V 4 V«fWt and 47* 
it U laid <lnwn grrjicrally, that if a Icj^icy u chnr^cd upo4 
** lands M*hkh yield rcuu and profits, ami there is no time cT 
payment meiiuoiicd in die w ill, tlw Ic^'aey Ihall carry intcvcll 
froui tlic teilator's death, becaufe die laitd yields ptolit from 
** that time.” . 

And ihc cafe fays further, •* that if a IcpacT he charged upon 
** a dry rcvcrfioii, hciv it Ihall carry iiiicrdt only from a year 
after the dcatli of the tclUtur^ a year U*uig a convcniciic liaiu 
for n f.dc.” 

But thi.i docs not determine that a dry revcrfion will be liable 
to fimplc emurac^ debts and intend uiKin them. 

Siippofe a (iinple contra^ debt ihouUI be unliquularcd, has it 
ever been determined that a debt of this nature when arctnained, 
dial I have relation back to the time of die (cdatoi’s death, snd 
carry iniercfl from thence ? 

Then it comes to this queftton, ^\^cthrr dicrc were fuch 
edates as yielded annual profits over and above the payment of 
annuitiesi >vhich have been decreed to ba prior cliargcs, and to 
take pi ice of the debts. 

And it appears to me by the MaftcrU report that there was not 
a farthing left after the fevcral charges were fatisiied, during the 
life of the widow, W'ho did not die till <73^. 

It would be going too far to lay, that where a^an creates a 
tnift for payment of debts, that all debts Ihall cany interoll tho* 
the land does not yield annual profiu \ on tlie odier hand it 
would be extremely hard, tliat legatees, who arc mere volun¬ 
teers, fhall have intcreft out of a reverfion itfeJf, and Out a 
Cm pic contiaft creditor fliall have no inicrcli at alb ^ 

l^rd Chancelbr decrixd, that where a man d> 

vifes lands for payment of dclits and legacies, that tliry Ihall lie 

paid Peri Lord Huth Mcrfed that, decree, and J-fird 

* * ^ Chancellor 


iro 

LldVs V, 
WiLlJABtl. 


SimjkU 
creditMi flijll 
n«n4 intlM plae9 
•$' boa4 cfcaU 
torij «Ad tU 
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CASES Argue^l ini Detenuiued 


WtkCMVt* 

4 


Chancellor in G^:nji r. Dorwj made the fame decree 

wiih Lf>nl AVA'K^itw/* I /Vrw, 4H2« 

Bui t!iii dutMriiie lua hcon explmled fincCi for* as my I<ord 
K^tinglurm faid in another cafci it would be making a man fin 
in his grave; and it is now die conflaiil determination that crc« 
ilitors IhJi be prelerred before legatees^ where tlierc ia not fuiU- 
cienc for both. 

As the deb: in the prcfciit cjfc w^s not liquidated ami afeer* 
tallied till the M.*iler*s rqH>rt« which was coiifimicd by the 
Court in 17171 i Hull allow intercll upon it ouJy from diii 
lime (i)i» 


( I ) The ftatetnrnt of ihU cafe doe^ not 1 ;S. Tie will of Mr. Jtfweil, and the 
tTpear folly Jn the Rrgitter'i book, I'foceediogi iu equity thereupon Item 
ihoufh the decree there agrees with this mure accurately flated in Rcf«. Cva, $24. 
report of it* Rfg» Lit, A. 1740* fol. 


Cife JOOt Starhreugh vcrfu^ ^Jaituar^ 14^ ^7401 came on upon 

Exceptions* 


S.C. Baia.Cht. 
• tt* 

A.Umy wet* 
l-n;e aawret* 
Ll« Court puft* 
ihe toc« 
aiK niton 01 c«b 
tOlatMie corns 
W<k iiom tbo 
| 4 in«r. 

■[ iia ] 


A rbjflihf nty 
a.'^y hr coitij 
’vn.*re a 
At jinsonne* 
trirsiyiPMjolcin 
1 iSiyiiii a St'Occ 
tiUt taccwiioa. 


C OSTS in cipiiry arc hidrcly in the difcretimi of the 
Court ^ but where ilwy think it would accelerate a ilccrcc» 
the Cotiri ciiufcji to |HHlpoiie the confidcratiun of tltc coils till 
the caufe conus back from t!iu Mallcri though ilicre might lie 
gri uuds enough for dcatcing colU even at the hearing of dic 

caufe* 

* 

^\llat I ground my direction upon in the prefent cafe iS| the 
deiend.tnt's giving the plaiutiA* funher trouble after the pro* 
nouncing of the ilecrcci by in tangling and perplexing ailairs as 
much us polliblc fiiieu in Winging a vexatious bill. 

'ilic proper conllruclirm upon fuch jaufes in a decree (that 
if the defendant ihall give unnccciTury trnuhtc in carrying it into 
cnccution) is, that the pbiniiiTmav apply to tlic Court for coils; 
every body knows that the cofis which arc given by a aiurt on 
the difmiirion of a biU, are tuh an adetjuate compenfation for tlic 
expcnccs a pany is put to in fuch a Tcxatioua fuit* 


Cafe loi. Ctsxytrtisc/t verfus TZv ^ ^enuarj J740> 

cunc on upon Exceptions* 

' }i»ute*iB ro* TT IS true, f.iid Lori f/anhweif, in general that a perfon 
.iif?jl:evor X cannot compel a:iothcr to fet forth by what Utle» and under 
. It) u* whom he dcrhxs his eftatea, merrly becaufe his lands he next 
to die pbimiffs; hut where dicrc is a difpute ai to boundaries, 
^ > kK it ia- nr unity of poiTcfTmiii there a defendant niuA fet forth in his 
anfwcr how he is iniitkd, cfpvcially when the defendant lias not 
tliought proper to tlcmur to this part of die bUl* 


4 



m the Ttme of Lord ChaBftHor HAftOWictc. 


ti% 


Kufiif yattumj t 740 « 


Cale io2« 


W HERE thb courti faid l^rJ OoMcfUtr, bjr • crce DMCkk 
gire dirtOiont to a Maflcr to examine accoiuiet, and U 

the partiea nre at liberty to furcharge and Mfify, you are not ai iibutf ta ^ 
merely confined to errota in faA* but you may take adii*aniaee ^ 

likcwifc of error, in law. ^ 

«D cif«n b fiidf W m»j tika yfuiaae aTesm Ul«v* 


Onoim in 17 tt^ made hit wilt to the following effedk* 

I give to my fon Tiamai R^hrit aoo /• (ecureil by a mortgsige 
on the eftate of Mr* Marrkt^ and all the mcffuage»| Unda^ and 
tcnemenci for fecoring die fame* 

J.QEn CXA 1 «CILLOE» 

Tliia inticict the devifee to die principal only of the mort* A^eviA0/2004 
gage, ami not to die imereU from the time of die cxccuiion 
tUc u*;J| nor from the death of Uic tcllator, or any odier tfrae 
whitcrtr, 

it a man give three hundred pounds due upon a bond by hts Apno/^oor. 
will, thU does not carry ihc incercit incurred in die Jife^rime of 
the telbtor, breauCe it is quite doubtful what it might amount itKc^VscvrrH 
umo^ from the uncertainty of the time the teftator might live uAjiWs. 
after making his will. ijfs-tiwe. 

Wlierc there it a devife in exprefs words, the confirufllon In [1133 
this court is, (hat rubfeqiient general words ihall not extend AAcviftiti «<• 

ones ^ 

gt* 

flcial oiitc. 

yf. by hit will denfes to Ills daughter all goods and things of MsneywijiMt 
every kind and iort whatcrer which fliaJl be found in her clofct pj£.brida.Tire 
ac the rime of his death: the queftioii whether 45/. o/. 7^. in 
money found in it at hU dcadi will pafs to tlie ^ughrer by that wbcniL 
de vi fe. Sevifse bat 2 

■oocf Uftcy St the ci>dciw'ib« witU- 

Loed Chancelloe, 

If this will had been conftrued Ariflly in law or cquit)*, I 
am of opinion it would not have curried tlw 45 /• and yd. to the 
daughter, for in the ouefet of his will he gives her a monty lc« 
gacy, which muA be picfumcd to be the w*hole he micndi ^i bts 
daughter by way of money legacy; belides in the cluulc which it 
in difpute, goods are fir It named, therefore the lubfciiuent won! 
tiwgj muft M confined to houfel^Id goods, and what is of the 
fame fpecica (r)^ for it would be unnatur^ to extcitd it to m<v 
ney; a ctoiec too is a Very improper place to refer to for money, 
the CeAator would have certainly mentioned cabinet or bureau^ 
or any other thing where money ia ufually bep<» if 
tended a further bequcA of money; but by rctening to a clofctf 
it is reaf^able, to believe be meant furniture onlyj wliidi tlw 
daughter made uTe of in the clo&u* 


it further tlua the natunil meaning of the preccU'mg 
will do* 


(l) Timimtifn lOl. 104, 

117. 


See al(b ifm r* t 

At 



113 CASES AfgaeA inJ Dctennined 

«. At Iaw the codi follow the mftice of the demniid. ami in thif 


court tlie pliintiiF fliull like wife have iiU cofts (uulrfa circum* 
Ihiiices arlie which arc ati excufo on the }wrt of the dcfcmlaut) 
i»u<^rh. jutHce wi'tcrc thc ptiibtilf hjs fuccccJcil III hU ilcniand, for he v*ai tti> 
mt thf d- u\ni. nceciiirr of coming into tliU court* or be mult hate loft hit 

VUcmH. J 9 » 

numev. 

A bill mr; k i^riuginj' a bill 5 or 4 Jt^T$ after au aceonnt r> fettled for cr* 
JlwTlninKmnt aeruuf.ti Ia r«ot t«K> lonw n rime, for bilU of this na- 

itM^fcukd ruru luve Wxn brou;:Iu after a much gicaUr Uulance from tlie 
6r ifcrtc Of fw il-iiliii;' of Uiv uveouut (i 1. 

« 

(1) AtmiptAning ai*rouni«. and far- 197. E^-r! Pmfr^v^ iMit rrj\ 
ehar^ipg IP faklift tag them» fri* icre^t 4M. /W w L'^<rMWir;» i 9 iU. 5O;, 

C/»4» Erwroml ¥• A>a4vw/» a ifo?. ^r/. 6r{« 

alvo. J03* $• C. *Vc 4 m/ .. L'>.wgri 1 / 


Cafe IC3< 


Jii:;uAn ip, 174O1 thc Uft Se:d before /fZ/rr^ Tcnn* 


TT^HEREa ftefemUnt haa p.ui in a plea to tb^ plaiinitTs 
VV ^^11 pl.ihtliir caiinut move foreu injuucVU.ii to ftii^ 


Hrlfaftuit fit A 

If 04 ( 

Ibn a pU:a^:r (he ikfcnjant ivom proceeding at law till tlic plea by feme mcaiti 

i'HxT Is rcmorcii out of the v.\x\ all ilui tlic pi uoiiif can do 
move that iV plea nuybe acivIcrataU v.hicli tiic. Court ilhl 
k«. accuriUnj:])* by ordering it to be fet down tv be argued die licit 

day uf plvxa an«l demorrera. 


Cr.'y vtrfua CM’fcr/f, Cauft-pctUionS| 2O9 1740* 

Clerk in court’d lending a f diritor money to carry on a 


C ] 

Ciife ic !• 

Chi. 

A cltfkujwwt caufc ihall never ii(title the chrk in univt to dcUin thc 
Of) to 1^** P'peia ot the ilicnt a» a pkii|fe ur iiUTtgagc lor thc money lo 
Ccitov U noc adv.niml to tUv fvlieitor, but he fluJl fl. ljvpr lliim up lv the 
pity and get hia money fitnn thc foliwitor dw bell way he 

cneflt'»p4ffn i>'an 
m a ptcda«. 




(i) KiJi Ff'-rvfU V. CUtr, 2 P. It', 460. Amm. t f\f, 25. r<rj/arT. /^, 

j vol. yty* V* B^tUr, 30;. 


* Cafe 105* Burtett verfua ALutWi in thc Paper of Petition JoHHttrj 2i» 

J T^O. 


9 .C. Vjra, Ou. 
4OJ* 

A fniaift* r 0^ a 
porilk pitvfAU 
an order dara 
diraAdani*f ap 
foofio ca 
.^lUiAW |«i(« 
tm wUm 5 Cmi 
^JniiMiaiKla 



T he ftatute of 5 Cfo* 7, 25. re<]ium ** that (upon nf- 

ftdavit of 2 peribn’s being gone out of the kingdom to 
avoid bciflg ferved widi thc procefj of this court) thc copy of 
thc order of ChaiKcry^ direQing fuch dcfend:ii:t to appear at 
a cenain day dicrcin to be numeili Hull widuii 14 days after 
fu(.h order made^ be inferred in the Aw/don tiAzetiff ami pulw 
hilled on feme I mini’s dayg im media rely after divine fcrvkci 
in tbc church of the parilU where fuch defendant made his 

«< ufjul 


IC 
l< 

- « 
II 




in the Time of Ixsrd Cfaancetler 


U4 

** ufual nhode within tbirtf days next before hjs abfenting )** and Vvbtoit t. 
if the mlnifler of that panih prcrciws its bciu^ publifbcd as the 
ad itfeif is filcnt, nor mcniions any penalty for his iiifolwyuijr 
tt» I um of opinion the miniftcr is indidablc for the contempt of 
Uic order of this court* 


Murjtl/i'y verfiiS January aa, t740« 


Cnfi! ic6« 


I P a perfon applies to tins Court for an <m!cr of mferenoe tn s.c.Bifp.cb^ 
a Matter to t.\x a lulh upon an undertaking ro pay ^ and like 
perfon who obtains Hw imler die^ •, Ills reprefentarive tlwll .u*t if 
rcrirc it« hue upon the fame terms, tlie undertakiiig t<i pay. hu Uciiou u 
a <?. a« r* 33» //« #/J? fir thr UiUr if ■ 

//'•''-r- .... 

iu the 33d fcdioRi reUiiii" to bills of coAs, a fidicitor muA 
leal's a copy of the cxearaim of thr order laxatloui und the 
M.i{U%*s report of the fum at u huh the W1I it fh*** do 

fcil<lant*s lioule^ or it will not hriiig Jiim into centc:npt without 
fuch ferrlcci fiw tlie ad of parliament dues not alter the old 
mctliod of pn>ceedtn,(( in this xcfpcd* 

Thou^'h feveraJ clerks iu coun were of cpinionf tliat on at- iV.tSuncMUAc*. 
taihmeiit will go forihwUh upon non-naymrnt of a \M taxed 
under an order of cl mu cry, by thi* Jft of pitliamriiti yet I 
am uf opinion t!ut tlic drfend.inc ou*iht to be ferved, for ir would 


b« .ibfuTd tu lake him mti* cufiody, before Lo know* v.lut llw 
funi iS| at which tlic bill is uxed (i)* \hc lUlTu 

(i) This cafe U more fully lUced ia dm. 26Li^. B, 1740* fol. 116. 


JKnUhf an Infant — PluiutilF* Cafe toy* 

Charitj Hodfauj aud Ellzubi'tb his Wife IXfcnJanti* 

J£t r 


Wallttf an inha^dtanr ol tlic province of died 
J intcllatc in 172.1, and at Jih drutli lefl iiruc Tew- 

iif U’tJihi Ills only child, an in&nt, who died within a week cat aM 
after his fathcfi and the defendant Eiiztflrfh his widow tnjViKt wLSit 

with the plaintiff, who w'as boni tlic aad of May following* a «t«j(Jui 

■ii4 

wife iaS m iW « oib «f A/«» Allmvinf cht pUSntUF wm Wn | Sit w itUdei to ft 4 rc tt^ , 

Ih; ftj&Mlt of DiUiiStCMHM, «i omul ai ii'Jbc luJ cxiiM <0 hii liit*tiae. 


Tlie widow took out Ic iters of ad mini A ration of her huiband's 
pcrfonal cAate, and polTcircd hcrfelf thereof, and afteruMrds in¬ 
ter 111.irried with CKtri^i : the bill is therefore brought by 

HL'ztihe/h Wailii again A Hiifm and his wife, praring an account 
of the perfocul cAste of Jauut WtUlUf come to we Innds of the 
defend 4Dts» 

Hmifin and hii wife by their crofs bill uiGA tliat HUz^Uthf 
not having any jointure i'cforc her marriage, wasby the cu Item 
of the province of Tatk become intitled to one moiety of her J^^e 
kufbjud 7eMrr/ W^Hf% pcrlboal cAate, and, under the Astute of 
^ ^ . l>iiljibtttioni| 




CASES ArgacA tni Determined 


Vaiav* ▼. Di(hibutientf te e third of the dnd min'e flure | and that her 

7 <>f«vr/ Width wu ifltiticd to the other two tliirda of the 
tririifalde moiety $ and Aat be dying iiiteftate rritbin the faid 
pn^vincCt and without wife or children^ all hia fhare of the per* 
fonni dlatSi by virtue of the (latntci came to the phimtff £th 
bit mother a and that the defendant JSiitditeti HW/h, not 
hung born till after the death of 7 #«vr/ WMt the fon, was 
born j:cir to her father) and by that meant flie coaid not by the 
aoftom of the province of Yori take any part of hit perfonal 
eftatCi but wat by fuch her heirlhip barred and excluded) and 
therefore pray that the whole perfonal eflute miglu be decreed to 
the phiiiiilf £//s«fet£j the wife of Uut/M, 
l^ftO rHAXCSbLOIt) 

WoHis haring been an inhabitant of the province of 
anti tlead inteftutci hia cflatc t>ccamc dcvifcablc into three 
ei]unl parta; one third thereof belonging to hia widoW) one 
third to the foil) and the lift diAributivcty according tu the flat* 
of xa 33 C 2. u io» 

f tt6 3 ijiiellioii therefoTt in thefe eaufcit) can relate only to the 

third part diltribntaUe under the ftatutc; and the difpute ia aa to 
TVraYrr H\it/ij rhc fon^a (hare of the tliftribuuble third 1 whether 
it (hall go ititirely to tlie motlier Etizdi^ih or in moietica 

between her and Hilz^httb Wntth his After. 

It has liccn inftftcd on behalf of the defendant!) tliat T^'ert 
IfV/// dying without wife or children^ Ilia whole perfonal cflate 
goes to hia mother) ai nest of kin* 

And on Oie other hand) llic pbintift* in the original eoufe 
claims a moiety of her brother*! perfonal cftatC) under the iiat 
of 1 y. 2. e. 17./ 7« tbe words of which are» ^Mf after the 
** death of a fitheff any of Ids children die intuftatC) without 
wife or chiUIreiiy in the life-time of the mother) every bro- 
ther ami After) and the ftrprefentitirea of them) ftiall have 
** an equal (hare with her) any thing in tJie laft mentioned ‘ASt 
to the coDirary not with ftanding." 

To be fure, it the plaiotiff) tlw After) had been born before 
the death of the brother) out of cootroverfy (he would have been 
thus intitkd* 

But the doubt ii) whether (he U fo intitled aa (he w*aa a poft- 
humous child i And I aro of opicuon it will make no material 
diiference. 




It has been admitted that the debt of nature which the fatlier 


^ffovuclwau oweS) to provMle for all hia children, will attend to poftliumoui 
febCkftUmwni_ e ' . _ t _ 


zamrni w poO- ^ cvciit which muft happen within nine 

tf-i— «Mi. months, no inconvenience can arife from it; U|t tlien it it ob* 

(cdledf that there ia no fuch debt cf nature aa to coUatcralS) vra. 
brotlim and Gfterii 

Amhaafv It has been faid) If I (hould determine in favour of the plii»- 
miSfia? tiiT EHzaheib Widths it wouki introduce this inconvenience) that 

pofthumous child of the half Mood might hereafter be held 
able to take (1) \ but thouA it has bees loac fetdedi that the 


(j) So Bmuu r« J£w) 1 fyi 156. 


chiUraQ 



in ihe Time of Lord Chancellor HAEowtciCf* 


lid 


cMldren of ihe half blood ihall take equally with die whole^ « 

under the Ui of C. !• commonly ctllcd tlie (Ututc ofDKtnbiu 
tioni, Sifuti ver» Tmy, in JS. i ytni. 307. 316. 3a3« 
and Por/* C^* fo 3 » and 2 Mvi* 204* Tec 1 do not 

find any determination aa to thU pointy under tlic (latute of 
I J* 1. and therefore will leave cliU point unprejudiced till it 
AmII nrife* 

With rejtard to the difference that lu 
die collateral and lineal fucceffion ^ to be 

primary incentior. of this ftatute of __ 

effate of the father to hit own children in a rcafonable degree* irmhersnt:^ 
and not .to let tiic mother run away with too much to her clill» ^ 

drtn by the kcoad hulbanj. 

cosd 

*rhough it It in gencnl fettled* char the ffinrca reff. imme- Thitrfceth its 
dutely upon the death of the inrellatc, and hohls eqnaJJv in 
lineal and cullaten] fucvclhoni (FiJr Pa/mtr xcT(\xt Mctf, 3 AfJ. i^oi.ik * 1 ! 
anil verfus Raut/dtftt 2 474.) yet notwiihflanding* 

it has been determined, that there is an eii'cption to tJ'.is niks ^ 
in the cafe of a poffhunious chikl ( for* in HJnwJi TcrfiiH Fr.t*- l J 
it is faU]| a diftributiye Ihnre dews tiot* in nil nrentSi veil 
ill die iflue on the intelljtc'a death* becaufc* if there he a poU« 
humous chikl, fuch child Ihall be let in for it*s Otaro, though not 
in tjf at the inteftate’s death, a irmr* 446. 

The principal renfou 1 go upon in the queffioa Is* that the a 
pluntilF was in vtHlre/j merf at the time of her brother** death* 
and conrequcntly a perfon in rtry/ti ruttHru^ fo that both by the limvium , 
rules of the common and civil law* ffie was, to ail intents and 
purpofes* a cluld* as much as if bom in the father's 
Ijinc (i)« 

lui^t As to the common bw* tlicrc is the trite cafe of an T)u*csurt« ^2 
infant //» wn/re fa mert being vouciied in a common rccoveiy \ ’ 

a mother alfo may judify the detaining of charters on bchalt in^ar\«; * 
of ic; a devife to him is good* by the opinion of 7 rtty and i»Ma <• 
Pvtvell^ in Sfait^rtoood and Mdgit * Snik* aiy- a bill may bc^ 
brought in his behalf* and this court will grant an injnnAion in 
his favour to llay wallc, 2 Vtrn* 710. M^gravt verfus Pasrj 
et <i/'. 

Every boily knows what gave rife to tlic fhtute of C. i. of 
Diflrihutions, was the contention between the common lav and 
the ecclefrallical courts: fee a very good account of this dU« ecUvaiSi^u * 
pure in PyiuKr and iiff/W, 3 Mod. 58. Cyr/er verfus Cratulry^ 

^ 4 fy«Vi 496« * Piiributbu:. 


IS been taken between Tbc 
furc the • principal and ^ 

a. was to prcfcr\c the 


The third and fifth feilion of the ftatutc of Diftributiens Tht jwtDMcA 
Ihcw. the main fcopc of it was to make the jurifdiftion of the " 

ecckfiafticid court more extenfive* than is allowed by tnc com* * 

mwilaw. h'ibi 


(1) See Hhrdft w, Htftgmif i P. 486. 
Tsriwr* a VtJ. 85* 


V. iUd. S 4 S* MitUf 



»7 

Waiiii 

Tbf Aitute it to 
%t (onftruc4 ^ 

the rul** ot* tte 
dtrU i«v2 the 
WloTJ.o. ii 
lA coed- 
•miAci 01* thfl 

of C. «• 

[ ‘iis ] 


The cMI lav 
«vik«i i ^iifrr- 

ffOC.! kclWtVR 

I ckil 4 It vm/N 
Jo p(«fr in tjif 
at rbefathcr'i 
4<rh» ifid ooljr 


CASES Argued tml Detemined 

\ 

In 2 441« Sir ibies at in the cafe of 

JulnwJs and Fretm/tftf the occafioA of making the (hitiiie of Dif* 
triUutiono j and I now uke it to be fullf fettM^ tlut this a-l ia 
to be conilvucd by the rutea of the civil laW| and the ftatute of 
*1 2« I chink ought tobe cojillrucd in the fame manner \ which 

u an uf coiitinuaiice of tlie ibtutc of C- 2. wilh three addU 
ditional claufcs aiui U to be coiifidcrcd ai if the flatutc uf C. 2« 
lud been rc-cti4eled| and rcpiMtcd w ith thefe claufea* 

As h stt t iv’tl Am*! noiliing lo more clcari than tliat 
tiih Uw conlhtercil a child in tlic motlicr'ii womb abfolutcly bonii 
to all intents and purpofe^, for tltc cliild’a benefiti S^vinhuvn 
w*w ftiV. 2^0 {# 351. !• ut. 5. A 7. JttJi 'itU Injl. 

Ith. ilf» 13. Jt ^xhrtfi\:fhMHhtrcrumi /. !• 5. /Af« 2» 

A* jl. tiU'Kii* L% rt. 

It ni \y pohibk be fiid, that thefe rules are only laid doxrn 
wilh regard to lincthi but you uill find it Uicre et|ually witli 
regard to culioin.ds. 32« iii* Je tt /alii 

/. 9« P'yjfj -W. 37, tit. y, in pc^ium 

niUh::tl\ 4 i. /• i« 2« 38. tiU 8» Vujc af^uulif 

/•I. A 8. 

TIk hdl paiTigc in the Difir/l U more explicit tlian any other \ 
but then it niakes a didin*nee iKtweeii a chihl in w:/rffa utm in 
cjfc at the radtCTS dcath> and only 4«Mrnvr/^ ihc latter is not con- 
hdered as having any relation to the intclUlCi bciugi according 
to a term made uiV uf ilicrc, not 

T)y the Rvntn hM\ the having a great many children of one’s 
own, cNCuiVd from liic gu.iriuanflnp of others; but a child un¬ 
born was never rrputtd to cacufe a father from being a guardian^ 
nor amongll the nund^cr cf titc ty;mn lihnruni ; but tliis no way 
relates to the preimt cafci fnr no quell ion can arife hue^ 
hiu wliai in.iko for the beiKfit of the pofthumous childj and 
thcieforc I (h crce, aficr payment of the debts and funeral 
expeuces of %irnts IVAlit^ tlve inicflatey that die clear furplus 
«.*f die pcrional eflatc be divided into nine equal pansi accortU 
ing to the cniloin of the prmince of Tt^l^ and the llntutc fur 
diilributlon of intclhtcs’ t llatcs, and that four ninths thereof be 
confidcTcd as the iharc of Elhabftb and be paid or re¬ 

tained hy Ck'-rles H&fijiti and hb wife; and that four other ninths 
tltcreof be coiirniercd as the (hare of Elizaieth IVallis^ ami al- 
lotted to her; and tlut the remaining ninth pn thereof be con- 
fidercil as tlic tlidributivc (hare of the dead man's parr, belong¬ 
ing to WtiUh, dccc<ded; and order this ninth Ihould Ic 

divided into moieties, one moiety thereof to be paid to, or rC' 
tained by Ihlfon and his wife; and the other moiety thereof to 
ths inUnt| hJhahth Wallis (i)» 


(i) Ui. B, 1740. fol. 144* 



sQ the Time of Lord Chancellor HAmowtext* 
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Ft't'mn Tcrfas f'tntnliyi jMt/ary 1740. 


Cafe loS. 


A m origin il biU, and an aincncled bilit are as onc^ and the ^ 

rrt'tmls ap! always fixed ingctlicrt I'ut where the amend* 

incins are To Jaiye as they cannot be addcd» then rhrru js a new nlo*. 

cii)trnirment» and the parties oujtlic to be mentiuned ovtT again 

aud to be fcived with notice of it. 

. - ... «■•«« fee •tfded, 

Xhtrt 4 new ^ngroffment sM t ntw feme* o' the psrtiei U ueceirirr. 


A breach of trufl is confiden d but as a fimplc centraQ debti nuft 

and can only fidl upon llw pcrfonal cflatc of a truflcci and die 
particul.ir eircumU.inccs of a call* ou;iht not to vary tht rule {t), w Sfi 
If there arc only minabes and cii:il:*:niu in a Hated areoum, wh-^i^fra^a 
the party obj;c>in^ Dull be allowed no more thitn to lurcburge •\>p*nrr 4 in » 
and falfifyi bur if it is iipjMrenr to the Onr% that there K.^ iccjunt, 
been fnud u'.il iinpofiiion, tin* decree muit be, that the whole 
fiiall be opened^ iM>twitlilUniliiM* it was u ILited .iccount of 13 rJ| tho'ofs] 
ycarb Ibiidiii^t Mr. kiiktr*/ who wa*. guilty of the ftiftJJoif. 

frmuli IS dead hLewife (a}» 

( I ) Cm* V. 2 t\f. 19. D t (at h're aute 113, and v. 

Uit V. I />ffnr. ij Eifi 4 a. I vul. I. note 1 , 


ifhrr verfds Dmunr.fiuc^ y.;M.7.*n7 ti;, 


Cafe IC9. 


anu sirntfo i;nMe 


T IIE plaimiir brought hU hill for a difecncry of aflets, 
relict a^aiiill (he defendant, as ad mi mi lint tor. 

Vhe defendant, to give prclereucc to oUter creditors, confefies 
judgntents* pn’friiiative or 

tit j it' jtarc it 

prffwnsr. by coft (line juiltmcots. tbt court will prf tlie m proc^el 

i juJgriKul with a tMHwihf 404 ia ihiacnit, m 4 JiAnrery jfi4 accviuit of 404t&i 


feekioc to (ive 
M lawU) rewirri 


ftep. 077. S. C. 


The pblntilT thereupon brought an aflion at law for tlic fame 
demand he fiicd for in equity. 

The defeudanr obtained the ufual order, that the pLintilF 
might nuku his eIccHon, whether lie would proceed at law. 

The pUiinilF now moves to dil'charge the order of elec\:on« 

Lord CiiAsciiLLuR, 

'file plaiiUifF lhall tioi proceed in this <ourt and at law at 
the fame time, for the fume demand againlt caeoiito*^ or ad- 
miiufirators in ordinary cafes: but the rcprefentaiive nf the 
fecking to give a preference to uthcri by confeling 
judgnients, dilliaguifiics this calc from the ordinary rule, :nd f 120 J 
thwrefore I will give the pSaiiuilFlearc to nuke a rpecialde£li>n, 
w». to proceed at Jaw to recover judgment with a Hay of war* u- 
tion, and likewifc to proceed in iJtU court for a difeovery and an 
account of sUTcu (1 )• 


(t) Rfi. Lxi. J. 1740. fol. 193. 


Vot. II. 



120 


CASES Argued and Deterouned 


Cafe 110. 


/«*//verfui Fthrmrj 3, l 74 d» 


$.C Btft. Cka. 
an 

BiBllIrMIM il 
nd( uketi euCt 
tiU after the 6U 
in| of the MUp 
If frscuiid 
fccfm 1 C4u(« 
cofflBt te A hear* 

in|, In e^eUf il 
11 r«flU 4 «Qt| 
mbtrwUe at tiWi 
Wciufs (here the 
4cfea4MC may 
enve of (he 
leiten ef admi- 
■uilntMu 


I T is charged by the Ul), that die plaintiff is the Teprefen^ 
tative of the late Mr. Feii^ and has taken out admiiuAnt^ 
tion* and by that means intitied to a demand again it the de« 
fendanti neither the title he fets up objected t0| nor the ad- 
mintdratioit denied by the defendant's anfwcr, and thereforc^ 
though (he adcniiiillration was not aAually taken out till fome 
time after the filing of the hil]| yet, as the plaintiff lias pro¬ 
cured it» before the caufe comes to a hearings in equity it is 
very fufHcient, though not good at law, becaufe there the de¬ 
fendant may crave ^ht of the tetters of adminiflnition \ but no¬ 
thing is more frequent in this court, than where a plaintiff has 
a right to a difiributory iliarc, and the adniiniftrator is not made 
a party to tlie fult, to order him to be brought before the Matlcr, 
and the bill is never difnuffed in fuch a cafe for want of hb be¬ 
ing a party. 


Cafe 111, 


Fttwi verfus Amvi, the fame Day (i}» 


TJm Court oa* A brought by a refiduary legatee, for fate of a real citarc, 
MtdeclArtBWjU purfuaiit 10 the will of Arthur Squirt^ and that the rcliduc, 
ai after payment of deks, may be paid to the plaintiff, 

UvriiiMcobt The bill fuggeClcd that no heir at law could be found, which 

was adniiitcd by the defendant’s aiifwer, 

Loau CHASiCtixoa, 

Let there be a file of the real effate, hut I cannot declare the 
will well proved, there being no heir at law (a), 

^ V. .. Thuut;h there is a prirate a;rrccincnt between a mortcairee and 
fwi aUiho a mortgagor, for an allowance for the mortgagee s trouble in 

morigAfce more receiving tlic rents and pro6ts of the effate, yet the Court will 

cany it into execution, for they will not allow him any more 
nocwiih- than his priacipal and intcreff (3), 
eandios the 

naortfafot hai afrcsdi be Ibill be paM fir ku txMbU of rvcalTlss tbo mts. 


0 

(1) The pointi here reported do not 
appear in the Regificr’s book. Lih* 
J. 1740. fol. 300. 

(2) FiJe in Cthm v. Wlljm^ 3 R* 
ijo* 


(3) Vide Bomthert v. Heekmerfi l Fern, 
316. C§d/r^ V. 3 vol. 

CiH, 


[ 121 3 Harrifm^cr(\x% Horrifit^^ Fehrnarj 1740- 

Cafe 112. ^ truftee of ftock or annuities takes upon him to 

' YV mnsfer, it is a breach of trull, and the rtfi^ qw tru^ in 
this court will be iniiticd to an eiedkm, either to have the indi¬ 
vidual ftock or annukics reftored to him, which ftood in the 
3 name 
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tat 


name of die truftee* or elfe to have the money it produced, HAttnon 
when it was fold by the truftec (t), Hawum. 

(l) See V. a Br$. I59, BvlP^mkt Herhr/g Fffi 

Cha, Jtef. 653. 9 ^stn v. Whwmmdg jea. 197* 


GUfs verfus OnttAam^ fehntarj to, 1740 * 


Cafe ii3« 


A Father by his will appoints an evecutor Atranit s.c.lere. Ch^ 

£tatt of his daughter, and that Ow (hould be the cxecu* 13^* 

trix when Che comes of age; the daoghteri turned of 

brought alone before the court, thott^« it appears in the caufe age» durm^ 

th:ii the executor dHranU tmwre WoTrliad colieAed in the grearefl lafvxf, 

part of the pcrfonal dtate: the counlcl for the plaintilT iufid it H^*ifcuwr* 

is fudicient to have the daughter, becaufe, being of full age, /lie mm^ 

is com pleat executrix ai mi/w, and had the whole right of repre- '1^! 

^ , ' or n.iiDM cutlc<l«S 

feiitation in ]icr» li, 

(IHte, he muit be broesht bcftire Oie CotuU 


Lord CiiANctLton, * 

This bill is brought by the reprefentative of the tc/lator’s wi¬ 
dow, for the fum of 3000A chargeil upon the whole real and 
pcrfonal eftatc of the teftator, for her benefit, and therefore 
you muft have the reprefentative of the whole pcrfonal efiate, that 
is the executor Juraj^U miifort W<i/r, and for want of him the 
caufe mu/l /land over* 

If the daughter had received all the teftatov's pcrfonal efiate 
from the hands of the executor miftort upon an account 
bet wen them, the objection for want of panki had been over- 
ruled. 


Heath*' verfus Heaibe, Feiruarj tt, 1740 (l)* 

T^TILLIjIM MaJgnoich, efq; being IcUcd in fee of the 
manor of Gaytan^ made his will, dated Murih 7, 1721, 
and devifed tlie faul premi/Tes unto Avfril/a his wife, for her life, 
and, after her death, to his coufin, WUPuan Alaigt^whfg his 
heirs and afligns for ever, upon condition that he ihould pay, 
and that the premi/Tes Ihould Hand charged with the payment 
of 400/* within fix months after the death of AverilUig among 
all the children of his lifter, Catbrrlnt Heatbt^ fnarc and fiiare 
alike* « 

In April 1722, tlic teftator died, and AveriUa made her will, 
being feifed in fee of feveral copyhold me/Tuagei and divers free¬ 
holds, and gave her faid lands and medliages in truft by fale or 
mortgage, to pay all her faid huAand’s dems, and gives all the 
rcfidue of the money arifing by fuch fale of the lands and pre- 
mifles, copylibid or freehold, and all her perfonal eftate, among 


(1) Lih. A, 1740* foL sis* 
la 


Cafe it4i 


[ ] 


an 







CASES Argued and Dctcrniined 


HiATlIt ▼. 
Hiathk. 


Antt J rA*. 
5 ® . 

S'liTf saJ iSirc 
•like bj> b.vn 
bbU rhcJc ico 
7 An t® b« i tt 
riAV) in coai« 

aiJ»V * 


i.ifi c:.:cf 
:t ft'ft 

Uj® i tWv;*.^!y 
t'i 

CJ'i !••• 

©K •* 
f*t 


:il1 tlir children n.Tpeelivc1yi nia^e or female^ of her brother and 
ftftcr 

Some yi ars ^tficr tin* tell a tor jnU tellatria’t dealh, another 
clau);h(iT of C.f.'^i'r.v/r 2 /i’nfb wm born. 

One of the d.iu;;Ktcrs (living .it the time of mnUng the unit 
and at Uir fcverjl deaths of the tell.unr and icilatrii) died intef* 
tatC| to v.hoin her father ad mini (K* red* 

I'hc ft.ll r^nelUen xv.is» Wltetlier the aftcv-borii eliild lliall 
luve anv iliao* under either of the Hills? 

The locond quell inn was, Wlicther the f.ithcr t‘f the ilecoafed 
tltughter fh.ul h ive a Umiv under the will of .Yi vj*.//./, or whe* 
titer her tlure lurvivea? Fiflt' the cafe of Girifevernis (i?)* 
il/r. }\tiktT* A quctli(>n that u*as made iipni tl<4' fit 11 

wiSI| whetiier the words fliare and lhare alike make a tcnnr.cv in 
common or a joint-tenancy, U givim up, ami very rightly, lor it 
lua h^xil hi d t! cfe 2ro years to Ik a icitJttcy in commmu 
'the words uf the fccoiid will ure nut quiie fa elcur, and yet 
are pr. tty clear ton* 

** To and ammigft all the chihVen r.Tpefllwls*, male or fc- 
** male, of her hrether and fnlrr H-ftk" 

1 1hi'«u*d think die word would fi]\*r>*tc tlic eO.tte 

and m.*kc a ti naiu'T in eonuiit'ii; for i:.itwhld{;.n>!iiig my J^*rJ 
Cliiif Julticc llu: .enne tW llMi.gly ii» jnmr-cenaiiC', yet euuits 
uf cnuliv au \s.ry f.u’ fri.un l^vunr^...' ^ fo i>4KU* 



(1) Pf iurt V. f/f .li -p I ¥o! 

(z] The general rule in cafes of this 
nature Teems *o He, that where ihe Jeiife 
or gift to the chJdien is 
not iimited to a particulur p rkKJ, dae it 
u cnnUncd to the death of tcAatur. 

V. Iiirrl>A\'tp Pftt. C/«/. .*.70* 
ht^the r. p jufs «f. ItijUy e. 

kitfp % /V* ^ 3 * 

548. 1 Rrp* 5;a. C. ci:eJ. 

V. * Bn. C'/?. /'»*,% 658. 

Hmkt V. 3 Art Chu» 3^*. 

Htfl V. ( tliU* 391. l*>:t 

where fuch devife or gift is to ^jne for 
bfr, or where the JtdribuHon is poA* 
on . to a fmore tlmr* then cbi'drco 
rn daring the life or brforc that time, 
are Jec to. v. wr, 1 rgl* 


470. GVeT*^; V. • i vol. 509. 

h... /.Nrf \. f Jl EUJCM 

V. y/V*V, 1 /'•/'. JM. J t^hty (itifttMl 

r. 1 ihf. U\». El, ja6. C©a- 

tfH V. 1 P/ A**/. 530. 

tkvifmf V. ^V-*iV* iftlJ. t 7. Piiixt'wiu 
V. Km^iVi 3C9. .inirewt v. 

/V'/3 J?rt. Itf*. aoi. yW/4 

f^-rtt V. iiumpp 3 U-c. C'rt. Av/. <}i6. 

It feem': that iinOcT a dcufe to children 
livm* at the tcA.:{f«r** d;atli, a child in 
•x f'.rrf/; *t*i# fbail lake. Ualu v. Uf»U^ 
pK't. VJ» 50 . Be^it V. Btfiitp I P, //'*, 
143. MiUir V. Tir/ari, t /y 85. 

a ihe. r/rf. A.-/. 3ao* 

<rw/r<i I'in^a v. GAf ar//, t i?re. C 4 w* 
/’<A* 3®* Ce^r V./♦/•«, a Mn, Oe. 
/er/. 63. 



lii the Time of Lord ChmctUor HAUvnoKi. 


n 3 

As to the ]K<uit of the Other's taking the fhare o^ the Ue* 
ecafal daughter as her adminidrator^ I am clear of opinion 
tliat he was iucukdi and tliat it fhall not furvivc to die 
and fillers, for it veded in the dcccafcd aa her fcpante and in- sprite^ 
dependent lharc, being a tctiancjr in common, and not a joint- ^ 
tenancy, accurdin^ to the afureincntioned conftru^iuu of tile ^ 
word (i ]• 

(i) Vide SiUfpmJ T. cmut, 441.444. 


Tlic lafl fell in Wi/nry Term, F<httmtj la, t740« Cafe 115* 

A Motion on hJndf of a defendant in a caiifc, that the Af^cr 1 third 
plaint ill* lliMnld jiot be ;dlowed to amend his bill on pay- Me^rotruend- 
niciit of twenty th;J]iii,<i colls only by viniic of die iail order 
which ho got fnnn this court) but upon eofls to Uc tnacd by a lovitu co«h C4fbc 
mnlU r, the Chu.icchor would have grunted die motioji, us this 
WM5 the third order of amend mcnc, if it had not appeared in 
this cafe that the lull order which die pl iintid* obuiiied had 
been upon terms, and wiih the exprefs coiifeiic of die defend a 111» 


Wcidw verfus /«•//, FrhrttiV'j 17, 1740, before Mr* Jafticc Cafe lid. 
Parker^ kt the iCv/Zs, now Lord Oiiuf Uaron* 


4 

i 

4 

X 

4 

4 

I 


MUFL by his will d.ited the aoth of Ztpttmhfr^ 

^ 1717* gricthc *Uii> of 3000/* to his uthcT-iii-law 7 fl^« ***11 s>«s 31/00r. 

i'W/, and to Fo'kcr hU wife, upon and in trull to put ggi^in. 

** the f.imc out to iniercfl or otherways upon tome purclufe, as 
niy faid truliccs and the furvivor of them fhall ihiitk fit, and 
then to prrndt my faid w ifc to receive all intcrcil, benefit to 

and profit an th.ill accrue, arife from, or become due for the r«<\ribcintmA 
f.imc» to her own nfe during lier naiund life, and after her J 

U dWuU lh< prutiifiil %vith oU UtU'xyjl m:A ftrJgU b»TSccPoic ts> 
nm:»x wr f-’M' rw/drenf jh,r$T aitJafih^ ibf ji/i'vk^r/ rJicttiMile 
^ thm, hit tisf »'&•/jhitU b%n>f rrfpcpivriy iitU:inc.l the ngf u'lfwg 

*• ^ 6ut txftd hvfutv i/rtj/ ^ nktrria^ft Wv**<6 jlntfl fitjl bjnour^b^jJrca 

for my mind and intent is, thut if any of my four 
“ cluidren flinll die before they attain ihcir age of tw*enty.4)ae 
<< or cl.iys nf m.irrnge, that his, lier, or thdr Ih.ite fo dying* fliali 
** gu an.I be equally divided among the furviTOVs of them.” 

the srir«, who WiS one of the fo>r rbiUrPo, aiulorS ti, buioikd in cbe J»ie- 

>*f the ni Uier* C> the «livjfhHi of Che jooo/. cooU njs be ull uVr iai Ac*.*!; ihc ctuf- 
leri tji.) oui !be grean-:! |uii of the nwwwy iu Hw yur**1ul« gT fi«i*bwl4 cu •>]wU« Ii'ai ju.>()v:r 
ptc O.J bo(J. Mr. JiiSice l*jikirhrJ ttiu VJI # ViM Ufer^ m CoM<rAMCS, . Ai (hrt /mvhort 
AiC.ioc fu.:h is di./ubi be Jiving ibt d«sth tit ths UiiU h*.fofc 21 , a.iS nut iii^h *':ft ]>vi g sc the 
a< 4:h uf ihe mother: ood ihit chc /rfrilrntidYe Si tkMa*e ik io4iUed to o ivuTt), of (h« boxw, sod a 
ivurih Ort chc wluitt In |;gy(rnBKai fccuridct^ laiJ wiiicA bes bm b«vu mvcitod in JjoJ. 


Cwdtfwt the wife of the plaintifK, and one of die four children t 134 J 
of S*tm/fr/ Pnrlr$'i attained her age of ai, and died in 1737, in 
(he lifetime of her mother, fu that the divifioQ of the 3CC0/. 
could not b^ made till after licr death, 

I 3 Tlie 





Cases Afgued md Determined 


Wtipii» V. 


[«» ] 


The fiHV queflion waa^ Whether an interell vefted in Gum 
the wiie of the plaintiff* and tranfnn(libit to liim a» her re* 
prefwntative, or whciher it U to be conildcrcd ai> a coiiljngcnt 
intereff during the life of the mother, and not traiifniilhble to 
the rcprcfcntativc of CoitJIanct tiJI after the nioiherV death# 

The trullccr after the death of the tcQator Uid out the grcatcll 
part of the 3coo/* in the purehafe of freehold and eiqiyhold 
lamU in iSnjiw<7 and Ratcliff in Middlfjcx^ to the tifc *ut the 
truUeei, their Jwiri and alTigns for ever { but by dlvei fi deel.u 
T.ttion^ of cruft declared the purchat'ea were made for the ulis 
under will, eoiu'erntiig tJic jooo/. the icfiilue 

\s:>i lent to RMrifitt on lH»n(h 

The iVcond qucition wa&y What the nature of the pouxr is 
that [he trullecs have under thi$ viil!, whether they arc bare 
Uullecs, or whether cltcy could alter the nature vi' the pro* 
perty, and by veffing it in land make it ccafe to be nioncvt and 
go to the heir at law iiiitead of being divided hi equal Jlures 
among die eluldren. 

Rarlt r, A» to tbc full quell ion, it feetn* to me 
very eicir time tins U an iniercll velU'd in G /yA.e.v at her age 
of 2t, and rhe wor<U $/ //w iirdie l.itcer claufc 

plainly mean fuch furvivor/> us llumfd he living at the death of 
the child U forc 21, ui;d tuit fuch as were living at the death 
of the inorher t and us the euniingcncy thercfi ru has nut hap¬ 
pened, it certainly veiled in and wdll go to the 

plaintilT as her reprefrntative (i}« 

rhe words up^n which the point in the fecond queffion 
irlfei arc equally char, as to giving a power to them to lay out 
the in the piirchulV of lands (a), and it would have bci^n 

tmpmp ;r if tluy had bought only a term for year;!, as it is a lets 
bcn.Ti^ia) priqxTty. 

) do .igr«:c I hat it muff be taken according 10 the natural mean* 
ing and intention of the tcllaU«i at the time i:l his death (3}, 
and nn aheraiiuii in circnndl. iicvs uftvtwards an ctnpowvr a 
trullee to vary that intention \ hut I urn clear in this caic that 
die trullces have purfucil and not acled conirary t< iheir power- 
I fee no eiilcrcucc between money left uhfolinely to the 
perfon himfelf or to another in trull for him; it equally vvlU 
m the yw fri^i wrlicu tlic contingency happens upt>ii W'hich 
it W. came pay a hie. 

T/:( cirii /rxw has made a di(liu£lion where a legacy is charged 
upon hud, and where It is to be paid out of u I'Cifonalty ^ in 
the fcrincr if exprcfsly fahl to payable at 21, and would 
veil though the leg,I tee died btrfstre that age, if illiting out of 
IKrlonaJ effate i-t), yet in faveur of laivl it lliall fnik into tlic 
land, unlcls the leg.rtc'e actually urrivo at 21 (5)- 

I d) m.t Liu)W what grounds this Saw gi)rs upon in making 
lliis dlhinclion between a legacy veiled, when cluirged upuu 


( 1 ) ffecftift V. Afi/ia, Ct\> 

(a^ So E/** V. x, 

(t) fUti C^hi- V. i.^micx iK). 

(4) 5roh4ay. 


(5) V. Qutf I Vo|. 

^8s. Cav'fe note lx> iJhVkhx ¥, 

1 P» 612. lUr, C>i Lttt^ <37* A 
nott 1# 

perfonaij 
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perfoml, ami when charged upon real edatct but U it a frt- WitDow«« 
tied dinhiQion now, and therefore cannot be difpenfed with 
in any particular cafci fo as to let in the reprdentatirc of 
CenJIance to a fourth of the raluc of lands purchafed by the 
trufiecs* 

Mr^ JuRlci Parktr declared that the plaiiUiiF U intitlcd to 
the Cum of 37/. io/» as her Aure of the 150/^ not placed out 
together with incereft for the fame from tbe time of 
the death of ElizoUlh Par hr the mother i and ordeied and d^ 
creed that the defendant JcIh l\// the elder, and 7 o£m />>// the 
younger, do pay the fame to tlic plaimifF accordingly. And 
It WhS furtiier ordered that the plaintiiPs bill as to all the other 
relief fought theKhy, do hand difinilTeU out of court (ij. 

(i) Uh, B> 1740 . fol. t 58 « 


U^arrtn verfus StawH, at the Rolis, Frhuitrj ly, 1740, be* Calciiy. 

fore Mr, Judicc Parlrr* 


A n ohjeclion was made for want of panics upon the afl of AcnSJtMbdnft 
parliament of 3 IK /!/• r, 13, againik fraudulent de- 
vifes, that Uic Iteir at law mnil be before the court. duicntdevirn* 

aiiinft cbe 

4fli^nrc of ihr deviCce mljT, tht betr af Uw U a ^ vuit »f blia tlw av(c MdereS 

wer (i)« 


In anfwcr to the objcAion it was inCifted, that where the 
creditor comes againd the alienee.of devifee it is not ncceiTary* 

fald. The objcflion muft be allowed: it XfaBaOMst 
is admitted on alt hands that if an aQton at law is brought, it 
mull be both agaitid the devifee and heir at Uw, and equity die sevi- 
follows the law in this refpefl; but heli«ies, tins is not an Ieca:k4keir» 
alienee of the deTifet, hut an alTignce of bankrupts only who 
ihmtls in the place of the dcvifee, and rrprefenu him, fo that tu 
he cati by no tncans be called an alienee* 


( 1 ) Gd^r ir^, I IK, p9« 


llidt verfus ItAyiMody thi Jamt Hajy before Mr* Juftice Parltr% 


A Tcftator in this cafe direcled that his executors, for any 
cxpcnccs they fliall be at, lhatl be allowed their cods out 
of his eAate \ nnd therefore, if there had been only mror in 
lodgn^cnr, I iliould have been of opinion that they Ihouki not 
avc paid cods, nay even if there had been no provifion for it 
in the will (1) s but wlicre there is a plain fraiul in executors, as 
there was in this cafe, (for though 150/. was offered for the 
good«will of a houfe, part of the tdlatot's eftate, the cxecu* 
ors refuted Uic perfon unicfs itc would promife to employ 


i; 


(l) Ihmfhny v. Mmt, mif lot* 

i 4 


ibem 


C 3 

Cafe lit* 

KotWithlkuUliif 
a teftuor iiredrf 
ed that hit asc- 
oa^n* tor any 

cipcKca chry 
iiaU be put W, 
ibaU be alloiiV^ 
iheir ta(H out of 
SU eftaiei jet 
aa cbefc viaa 

S un Iraud ia 
ia ca(e in dw 
etecuier«, tbs 
Court decked 
<oib<e^ 
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CASES Argued and Determined 


Havwwoo* 


them in the way of their traile at wine mcrchant>}| I wiH ic* 
cree coiU agaiiitl them \ for this ts a dimini iliiiig of the cilstet 
and notwithitanding the ce{latnr*a directluu thiit their colls 
Hu urd curcc out of the eftatCi he could never mean to £ivc 
them lurmlcfs wJictc they have bicu guilty of a fraui{(i}« 


(:) LiS» ji. 17^0. fol. S74« FIj» UllitHt v. Uunt, 251. 


Cafeti9» Huthwtsb^valu verfus firft fcal after Illh.rj Tcrm^ 

iv 5 j^ei;y l8> 


n.C. Birn. Chi. \ Motion for a receiver to be anpointed hy t!iH court to 

* V. Ci‘ll el in the Mm*icy tliMi;ji»p out uptm fivcui htiiriiicf, 
rn! ^ adcK of u tcu itof, on a that the 

6 u:g* tV will olitiiin a by oaudi uui that thi taaiiy tif the tclhitor 
ii •'*. j. J.’a. wife 4 .'mr.lliii;: 1:1 ilu* cccltlkalluai enurt (l); .tilida* 
MdtofVij.h- Hi vitA »oo MTt tnj p'rl ol im* moip*»n were pn^iincd to How the 
iVrtuAP* 4 puaii H*irt*(imManci .4 of lUc hvo exccnN*ni» and the loioifcl rdled 
Jln\^Vir’hiir.ijc’i M )jn tljc tafe of verfu^ {j)| wlicrc upon 

£ .*•« • a Ilk;* rtc^tio:: a receiver was :;pfoiiit;d» 

'ACt l.'l lubl 

vkhvit rk|i;d]( 4 | ii<* urcttniil~‘ua;« 


J.ihi C^cwr/ivT «teiiir'd the tnotinii, and diilingu'n.cd it from 
tlic cafe of and */.*.y/;v ’rs\ llicrv the fraud appeared very 

Uron;*i the l>clutu^^ua* well n«*r icUicd to the kll.itiw, look 
oat a p7«‘)bate the v\ ;y m«>rnni|« he dkd, :nu{ tliat very arti.r> 
noon wnhed anil ii;ib.'*il.'d U7^cluin> ol money which tlicy got 
inti their hands, 

Ji’Ji h’re it U wMclr diffl icnt i tVre arc very ftrong afhda* 
VI?* ]'• lid need on tl*i: pirr of the c;.'fciidjntA m prove the fanity 
of thr collator, an<l no ciici:mlLi*ccc ro tlww ih.it the t.xcru- 
tors i:^ed any ur.jufl i.'rit s, or prciaihd upon the wrukneia of 
the t«r:::tor^ tn n„kc Idsi v. II in tluir favour; lKL<kN» i)|K:n 
the very fact* of it| it is a vaiion.rl will, for he gives away hts 
efla'c ill Icg.iru-^ 10 fevon <xf his near* 11 rclatloRh, and has pre¬ 
ferred the (xetuU)rf> sihn arc as lu ;r of kin to him as the 
plainitlV himftlf, by nuking ihvm refujuary Ic^.^tcis. 

^ 127 ] Nor are there any gruuiiih in prant this motion upon the 
other rDegclLiona of ihc cwcuur.s nr>t being rcrponfihlc fiuni 
their indigent drcunUlanccs % the court m.vcr 11 teems this us 
any ingredient to take die alTcts out of the hands and r:ire of 
the cute >rA» nur will even the ceded a fl teal cixun refufe ptr- 
fon< a probate bccanfc they arc nut of aOlucnt fnr(niHs> a$ long 
as the teftator himfelf has phiced this conridciicc in them 
xvilhout regarding Uicir circuniUances} hwCdcs t<;0, this cafe 
is niatcri'aily difTi.’rcnt from uiid ^utimos in another re« 

fpcck \ there is no probate hcrc» lb tliat as tlic bulk of tbc tef- 


(i) Tee V. 57B. v. 1 PUf t^o y. H^rth^ 

^al t 7 ?m. Cit, 476. S. C« tiee s Bt§, C^. lai, frsuM v« DmJ* 
ilTo T^jhr y, Aikn^ /f/ 9 . 113, PriJ^x, UU. 321. 


tatot's 
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tator’s cfUte i« p1;iced out upon fccutitiet, the executors aie not Hathoxmt** 
iiuitleJ to fue or bnn^ auy anions for tliemi Oiis ^ppUcatbn VvncJ* 
too IS not tili a year utter the commeikcment of tbe fuit lu 
the cccicCullicaJ court; for thtfe rcafons Iiis lordfiiip denied the 
niotioxu 


L^vthtt verfus CchJ^h^ J*Arteetry^^ 1740* Cafe 130* 



1 give and lx;<]ucath unto my daughters Ifuhtlln $, C. 

** (Xiithi iiu\ JJr.'i.ist the fum of joo/. a^ptrcc, to be 

rufed and p:iid unto them and r.uh ui tht*ni immcdhtely 
afnT my dc.ith init of thr? rcm^» and prn'its of my 

lands and tcncincnih in Jist/Krwih and 

** //jirft 'iu the enunty uf Tirkt or by fa!** or n»>rr):.ijie of the 
** fnne, or u compi'iwnr p.irt ihen'ot, IojmIict with hilcrclt 
** ^if die fill) n*r|H:ctIvc funis after tlic rate of 6 L fit caiu p<r 
** n/:n from ilie time of my deceafe until the fevcml renvv^jvc 
** fucm of 50^^/. Hull be duly paid to my faid daughters^ or 
tWir r.vfr///:r/, or 

/A'w, I give and bi()uca(h unto each <if my fuid daugh- 
tcrAf tijw f:i:ii of to be r/ifed uiul to ba paid umo 

** them fcveraily unit rcfpcf^ivcly immediately after the de- 
ccafc of my wife, out of tlw renis, iducs and profits of my 
manors, Inids, tenements and licrcditam.mts in 
** in the fatd county of /*>rit or by f.dc or mortgage of the 
fame, or a competent pan thereof, togcdicr with intertft for 
chc faid fcveral turns of toooA after the rate afurcfaid» 
frjnt the dcoeafe of my faid wifci until the f..id fiimt lhall 
•• be duly p.iH to my fud iUughiers, or /Mr r>rerf- 

** /sr/p fliiruhii/irai'^rf or \ and my further will iS| diat 

** in cafe eiclier of my faid ilaughters fliall depart this life bc-> 
fore me» then the furvivor of rny faid dzuglucrs, licr cxc^ 

** ceurors, adminiltrators and a(Ggns, Oval! have and receive all 
** and every lire turn and fums of money liereui by me before 
deviled our of my faid lands to be raifed in the manner 
herein before appointed» in the fart ^ the 

** daughter fi ifymgJhaH Kit eeufi er fmh tute the ^late fir the 
** uffit^ rttj Mtf but Jhaii rettuiiH and be raifid fir the benefit ^ 

•* my fiirifhving deugbter^^ • 

Lattly, 1 bcqncatli all my chattels real and perfonah and [ 128 ] 

** all my c<x3d$ moveable and immoveahlc» and *311 my per- 
** fonai ctlate wliatfoever, unto my faid daughters» and do 
** make ami conilUutc them executors of this my laft will and 
** tedament* In witncfsi Ue.** 

The celUtor died, and left one fon Tima/, 'and two daugh¬ 
ters D/nna and Jfabttln\ in lyiOt after the death of the tefta- 
tor, Diana Intermarried witli Sir WWiam Lroatber ^ Diana died 
in 173A} (he mother died in the year following: the 

prefeut bill is brought by Sir m/iam Levdher agaiiill TM 

mas 
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Cases Argdcd and Detennined 


CoVMIf. 


(( 


<« 


tnaf (Utuhn and (flthefMt who has intermarried with Mr. Pi/tf 
ia order to hare the fum of one dtoufand pounds mentioned 
in the will railed out of the elUtc» which was thereby chared 
with it. 

Lord Qxtttxflhr hud hts opinion was that the tooo/. ought 
to be raifed: he owned it was rery true» that there is an clta- 
bliihcJ and iixcd dilUnd*Uon bctti'cen legacies charged u;«oii the 
perfonil ellutc» and legacies upon the n:al(t) \ and though thv 
would have been clearly a ve(\cd legacy in cafe it had been 
char^uMe upon the pcrional^ yet it is not fo clear a cafe as It 
is chargcrble upon the real cllate; but Aill there is fullicicnt 
ground to fayi even in the prefent cafc» the legacy is a veiled 
ojiCi and the pUintilT intiilcd to it. 

The words of the will are in this manner : I give and be* 
** queath to each of my daughters tlie fuin of iooo 4 i<i he 
raifed and to be paid onto tliem fcverally and refjK^lively 
immediately after the dreeal'e of my wife.*’ 

So that it is a gift immediate to tlw daughters, tliongti not 
wh«re indeed to be raifed till after the death of the teiUtor’s wiJr ; the 
mentioned in tlic will is not ar.ncxid to the fubllanee uf 
the legacy, but to the payment of it} and confequeiitly, if 
tills lud been a legacy chargeable upon the pcrfonal cll.irc, it 
would have been cUarly a vetted one, and the pluintid* imitied 

to it} but ihU is charg/ahle upon the ivni} it mull be owned 

that u is equally an ttlablidied rule^ thar wlwre a legacy is 
ilw ume given of tlm fort, tluuigh the time nuntlnnod in the will u 
i4 v*)'**^^* * annexed to the payment of it, an 1 not to the body and iVilw 

ifioi ** Aance of the k';!acy, ycl in general futU legacies lliali not be 
«Utii raifed, where the legiieu dies before the ihnc of p.iyroeiit, and 

this is lo more efpe^ially where a legacy of that fort is given 
SAChccIrcum- portinn : but noiwithllandnig iliu is tlic geiiiml rulci 

ftan<ct«t*n\« yet the principal ingredient «*hich has given rife tu this di>c-< 

!?’?*« triac has been, that the poilponing llr.* pjyjneiU of the Jcijiu y 

«o*e Kir«le^A- has appciireo to Juve anUn Irojii eircumUanees on the part of 
evS jn;o the legatee, as her attaining the age of ai or marriage ; there if 
vbs^^hc (1ft- legatee hail dic<l before the time of payment ot the legacy, 
this coiiTty which favours the real eflate, have eorilKlcred it in 

there is no occalion it iliould be Mifcd, tlic pur* 
who was in thc.imme«!iatc contemplation of the tell.i* 


If Uh 


Cwm 
ck I 

•fiht u4v;ii Ai.; 

Uif i • 
|.vy ihuj Vs 

Ifrhrh' iSe (M'ft. 


Sumft^Aiei Ml 
ihu ytfl bl ;hc 


tor} but where the pollponing die time of payment of a legacy 
hai been owing to the ari um/fam-e of the telbitor’s anil 

An'ijj^rtnce nut to thc c'trcumjlt^mu of the (l\ diat is not fo llrung a 

mvi be ilrettn m 

the pUimiif *1 fivoor Aran the diet dw Itfacjr &J 2 be fvd tu the Sau^htTn, «r thikr 

*fd 

c.vfc 


irKunrit 


(i) See Mr Cur's DOte to TU Duke 
Chmkd^ V. TWie/, 6is. 

(s) This priocipk has beeo icknow- 
Mgvd by the following cafos. hotUr v. 

I IT. 4 $?. rsfe, 

2 F, 9 F. HouUm v. Ctm. 
716. Bmes V. 597. 


Sbirmnu t. Cilf/jo, ff/f, 5 vol. yiQ. 
hm/x/m V. X<nvyw« I 4^. v. 

Amtf* 703. I Hft. CA 4 . Rtp* 
ISO* b. C. 7 «eAM// v« tiratken^ Aiok^ 
167. I Rr^. CU. Ri^, 124. S. C. 

D 4 rxfM V. Ku%tt I Br 9 . CUi, Mrf. II 

Oorkf V, /^y), I Rn, Cka* Rep. I-O. 

&oto. 
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c&fe to faroor the legecy’i fint;iDg into the eflate> as the other v, 

U I though his Lnrdihtp ^aid he did not know but that the ca(es 
have g«me fb far as even there in fome inliances to allow of 
tlicir iinking into the eft ate: it has been determined that wheto 
a legacy chained upon land depends upon two contingencies* 
and one of them doth not happen* the legacy Qtall be railed { 
the cafe of Khtg and Withtr^f Pw. i» C&. 348* However* in 
Ulc'*) rcfcnt cafe it is clear upon the penning of the bill tliat tlie 
intention of the tellator was* that the legacy in t|ucitton Ihould 
he raifed in favour of the plaintiff; here toooA is given to each 
of the daughters*, with intereft to be computed fttM the death 
of the teftatur's wife; no argument can be drawn from the cir- 
cumflanccs relating to the intereft* for it was natural to give a 
direAiou about that in the manner it has been done; but then 
the will goes on and directs ihai thu Jbfitt hf f^id io the 

Arngbicn, »r $9 ilw'tr rtfpiSlivt extKmtort^ ^minifira/^rj and uJftgHS .* 
and Ibmething nuy be inferred from thcuce in farour of the 
plainttft*. 

It has been faid, that the ufe of this claufc might be only to 
fticw the reftatot’s intention that if the daughters furvtved the 
mother* and afterwards died* the legacies fliould be paid to their 
rcprcfcntativcs \ but if that was the meaning of the uftator* the 
tnierting ihU claufe was very umie<^flary; for if the daughters 
furvivi'd the moilitr* thi.rc could be no doubt but that re« 
prcrctitacives of them would be entitled to the kgacy of courfe. 

'Die ufe of this claufe fcems rather to fliew me teftator*s in* ThecUursoa 
tentlon* that if the daughters died tn the lifetime of their m^ 
thcr* and after the teltator^s death* that the legacies (hould be Kincip4iif 
paid to tlieir reprefentatives* Out his Lordlhlp faid he did not hi* 
reft his opinion upon this claufe iu the will | the claufe that he 
founded himfrlf principally upon* was the following: and my m Siuihtcr 
further will is* “ that in cafe either of my faid daughters ftiall ^ 

** depart this life before me* then the furvivor of my faid daugh* utDchs- 
** ters, her executors* adminiftratars and afligns* (hall have and eftuc. 

** receive all and every the fum and fuins of money herein be* 

** fore by me devifed out of my faid lands* to be raifed in the 

manner herein before appointed; and in fuch cafe tlie part 

of tlic daughter fo dying (lull not ccafe* or fink into the eftace 
** for the benefit of my heir* but (hall remain and be raifed for 

tlie benefit of my daughters.’* 

It has been faid* tliat the contingency upon which this claufe C ’ 3 ^ 3 
of the will was to take efieft has not happened; but it is plain 
that the tcflator had in his view a certain cale wherein tlie lega¬ 
cy (hould not fink into the eftate: tb/rt tofi wat* ^he event of 
either of die daughters dying in the life-time of the teftator* 

And if even in t^t cafe dig teftator defigned that th. legacy 
fiiould not fink into die eftate* a much (honger reafon is there 

note* Ktmf ?« Dfpr, t Av. Cfw. M^rgm t. G^diatr^ iHd- I93« ZMte 
ISO* note» v* t Bn^ ▼» 5 Brt, Gkr« Btf, 404. f* 

C^i. 191- r. ihfd* Bartridgt^ Jlmh* 466. 

19s* Tl 9 m/jn T. tkd. 193. 
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CASES Argaei and Detennined 


CtfKAMi 


to mfer» that he did not defign it Ihould when the daughter (au 
vived him. 

This ebuft* IS a plain indication of the teftator’i defign^ that 
the daa;tUters (hould have this legacy at all events, and that it 
HioulJ iu*t depend upon the accident of their dvhig in the llfc« 
time of their mother: it has been riid» that if tne telhirar had 
bwc:) alkcd at the time of making his will, whether in fueh .m 
event a* has happened he would have the lOOoA legacy r'UVJ 
for tlic pijintid) he ceruinly would have aiifwcrcd that he would 
net. 

Hut fui:h manner of arji^^ing by alking a queftion of this fort, 
is a very uncertain one: thofe tliat make the (|uc!llnni anfwcr 
it themi'clvcs, and give fuch an anfu'cr as feems for tiutr pnrpofe. 

Due if thi^ (|>iclUoii had in rcalhy been alkal (he tdlamr. hU 
Lonlihip fdJ, he lUoulJ have thought it much mun* prohibici 
that, under the circumdancci of the prefeut calct the lelUtur 
would have anfwercd that his lucaniiig was> that the plaintLlF 
ihjdid have tliM h'gjcy. 

The plaiiuiif married this lady in lyip* did not <Uc (ill 
I7;6. and it w.^uld be a re^mnahJe thing in ufclf iaat| under 
fneh drcumflance^ the teit iroc ihould intend ihai the plaimill' 
Ihould have till < legacy; and LjrJ il,xTWi\ the loco/. 

Ihouhl be ralfcd h>r the f.bintifis out id (lie cllaie charged 
witli it (t)» 

(i) Ri*. LI, B, t*^o. fJ. i$o. 


/.fsr/^T verfus Cjuu^fi^ ^7 |t« 


iS caufi v.MS hrcti;:h’ on again by the defendant on n 

1 pjiitMi '•*I*.*ti (he Atloriicy General of coinu 

fcl for hint cited ih'; fidl A'ing tyli-s: urfus 

C Ft.:/, tA;. on a r*-**'m *.l« //«//vvifus ff.rry. (fccruy 

id \ol. of ?oi.) .»/. * 7 *. t738» iKfurc Jx>rd lhr:lw!.-ki\ 
verfua b.fo.x' l/ard Tuthi^ ^Ly t?3'’S a 

Icttlemcnr. ifW/r wrun iJvw-w#. 2 7'>o. B»’wfi 

versus fif/t/iyf M, T, 1728. Duke of ClsmJ.s veriiis 
2 IFill. C%Qtj, Pmvtjs verfus i 738. (fee my I (I vuh 

of /^(^s. 482 .) 

'l*hc tafes cited fur the pUintlli were Kiny^ verfus 
Pr,r. in Chmu 348. Ca, Air, 112. verfus 

2 Virn, 439> Pitjiil<C% cafe. 2 }FHL 513. Wtljvi verfus S/^rw- 
ccr. before. I>ord Aiwg* alfiltcd by Sir 7 */]^ > 73 '* 

kins verfui J»h t 7 . 27 « tny ifl vol. of Jtrp, SOO.) 

OrrftT verfu.! lU*f/>r% 2 /'rr.v. 

'rhe cafe of htvdity verfus /Vttr// (i\ luring much relied 
upon by tlic defendant's cuuufcl> was Hated more fuilyi and ii 
as follows: 


(0 Cm. Ttrfk, 195. S. C. fn Weir e.tprHJfi hit difapprobatioo of tills 

the of 7*19^#/* V. Ri0(ha, Amk. 167. calc of StMtU/j v. Pw^tU, 

I Bn, ClfM. 124. b.C. Lord/iw«/. 

j 9 h -4 
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MI 


Powfli tenant for Hfe* remainder to ITetrry hit eldeft fnn LflvTHva 
m tail| b]r recovery^ Isfc. fectleci the ellateto ihe uleof Jskn the 
fatiier for Ufct as td part» remain<lcr to trufteca for loo yearsi 
npou truft to nife i »oo A for kUion! the fseoml fun, to he paid 
him within Cm years after ii«e death aCJo^^ or as fnon after a$ 
the faint could oe raifed, aud in the mean time iiUtreU from 
the death of J^hn the futlicr» for and towards his mahuenancei 
remainder to Heitry the eldelt fout for llfc| remainder to hii fitft 
and other Tons in |llU^ 

Richard the fecohtf fon attained his age of and died in the 
life of Im father* greatly in del>t| and lef: no anets j two years 
after the father died, and upon his (hath 700A pernmu 
came to Henrj^ and after )iis death to his Too clie defendant. 

A bill was brought by the creditors of Richard te have the 
1100 A raiCed. 

Lcrd Trtiht declared R;ci/:rd is to be considered as a purcha* 
fer under the recovery* and fettlemcncof the 1100 A but how* 
ever faid he, this cafe diiK*rs from King verfus Within and 
verfus for there, marriage, om* of the contin« 

genctes liap|Kned, but here the 1 iroA U limited to be paid to 
Richarti wuhiii 6x years after bis firhcr*s death, without any other 
Kmiutioti, uiid he dying in Ins fatlier^t life-time, the contin* 
gciicy hath ncvi!r happened, and the portion mull therefore fmk 
ior the Ociktfii ofthvow'ner of the ichI citat** \ and fo difmifled 
the bill. I'idc hi in I^rJ Time 117. 

l/OtlD CllAKCaLLUE. 


The preftut c.itc iccmv to me to lx* brought on again rather for HerMtU 
kaming fake, and to refreih the memory of the rourt, than for th«Sril 

any real fervice to the dclciulant} fur n»y ewn pare 1 had no h . «nJ 
doubt at the firll bca:ini;« and I think there is as liitle room for 
It here as lu any c.ifc wliatcvtr. , 

any ««!«« 


As to tVie general rule, with regard to portions to hr raifed gy-r ii u th* 
ouiofiaad, it h:Mi ccrtiiinly been cli.iblilhcd evei nnee 
verfus i\nv/cff ilur where thcic is a |n*nioh to be i.Jfnd out of 
Inmi, If the per hin dies be fine the d.iy nf payment con it links rute, khstw^m 
for the henclit of tlic Itcir, and detennined on tills reafc' :*ig, that there • s(or;i9:t 
the child did not warn the portion, and tJicrefore fliouid not bur- 
tlieii the iiiheruancc ( 1 ). perun die« be* 

(tit itf ef fayrASfti eonei, U Cnki toe the berwocof the heLf, 


There are fcreml fubfe<|iienr cafes where there hare been dc- [ <32 J 
tcrmiiVAtions agalnA ibmc of t,ic diflinc Lions in v, Pam^ 

Itfi *is fur iiiltinec, there may be a rcafniablediHinCtl'.vi nune A nifiwiable 
bctw(*i:ii a time of payment that appears ro have been 'crivtd 511*1^55*7151^ 
from the cireumflinecsof the pcrfuii, and whcic it har bien de- ihu cj?e ht^ 
rived from the circumifances of the fund; and ibis is t*« ftroug 
resfoniitgl^rd Harriett introduces in his argument on die cafe kw 

of King verfus Wkicru fc"** ••dr «;4 

* llMl M* 

csoAiacn if d« p«riM> uS ftma ihs tUctmAttet* a tjd iu.«A 
(t) See jr. Ahingdmt Wv/r I vol. ^Ss. aad the uk$ cited is ne:e (bcm. 

Vor.. II. I As 
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( I ) 


CASES Argued and Determined 

As cafes of this fort mufl be left to the diferetion of the 
court, who are governed by prudential rcafuitR and particular 
circumftancc&, it is nor to he wondered at that there flioulil not 
be one certain and invariable rule* 

The father Jierc has poflpoiieil the railing of die fum of 
icoo/. a-picce to hit daughters till after his wife’s deeeafe, and 
for this rcufon, beeaufe ir did not fuit the circumllunccs of his 
efl.itc that it fliould be raifed before (i )• * * 

']1)C intention of the teftator is ^ewn mod Arongly in the 
cliufc, where he gives the whole to die furriviiig daughter* T/jV 
theclaufc in the RrA part of this cafe* 

The teAator might know that if the legatee died in liU life* 
time it would lapfe^ but he might not know the rule of this courc 
in another nTpeA; and 1 believe tlicrc may Ive feveral common 
lawyers who do not attend hca*» that poflibly may not know, 
' that if it k charged on bm* it will fink in die inlicriuncc if die 
perfon dies before the time of parmei 

;*« b.'fx? time 


lets a moll abfurd ftipporition, that if both daughters fliould 
die in the mother's iife-tiinc, tho’ they had lived to be fifty 
years rdd, that the portions tliouUI not l<* rnifed, and yet if 
one only furrived die fauheri that daug]<ccr fliouhi have the 
uholc* 

In Ihorti the inan::cr in which tiiis cliuA' i« wordvd, fhews 
the intciiibu of diC iv!l.iLOr vvireim ly plain, and as there is fo 
clear an indicatioti of hb ini*:ntion, 1 may, andougSn to lay hold 
cf a I'ro.ig rciifor.ln^ III be n.-awn .Vcni the words cww/w/, ad- 

^*2), inimevii.itviy p^ccdimjthc claofc of 
firvivorfhip; ft.i :>ii war, that in tail: the daughters 

^liould (lie before the piirtwn w'asMd'.d, that tla* executors Ihould 
be intiried to have liic ic^c/. r d'r*;Kirt!ir e'.tatc* 

It i^ ciicumfunct'S s*» I fjid before, mull govern in cr^fes of 
diti r.aterc, and here are very ilrong ones : l^dy LeniLr was 
monied fizteen ycart^, fiindv^d her father twenty, and died hut 
a year Ix fore hci moiticr; and beenurg uf diis accident of rlio 
mother's furviring, it n infilled |}>ar I tiin lo adhere to firi^.l tulca 
and net fuller f!ie portioi) to be ruled ^ tills mult found very 
oddly iu a court of cnuif)‘. 

There is no doubt, it a bend had bciii entred into hy Mr* 
(hndertf on condition to pay joao/. to his daughter, after the 
death of his wife, hut it would have been forfeited, irih.cni* 
fheris executors had rcfiifcd to n.iy after the wile's dudi, uuU 
wilidtanclbm file furvivcd the duu’,;htcr« 

V. PartriJ"/^ /fsil, x66t ( 3 ) f’ot v. Dmis, 1 Bre* 

A'r>. 84. Hateff'/vt v. JjammPit($ 

5 Bi9, C/J. AV/>* I a 8 * 


In 
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tlie Time of Lord Chancellor HAkowtcKt. 

tn the cafe of Brtitn JJrtfWi, 2 Fm, 431). • where the por- ». 

tion was to come cut of hnd» tho* there was no time of pay- C 9 vo 9 ti. 
ment fixed, yet the child dying at five years old, the Court 
would not nife it: fb that by this cafe it 1$ plain, that equity hon 4 m 
does not always keep to ftri£l rules; for when no time of pay- 
ment is fixed, a legacy in general is held to be paid tmmccli. 
aidy} and yet die Court then demted from the general rule, 
hr tlecrcCine it not to be raiftd, becaufe the child died fu youtifl, Availed, if 
that the end for which it was given ceafen* rrhued» 

WhcA 04 dme 

•f f jyment U CieSp a Icfafijr ia icBcrU U baM to kt ptiJ immeSiUdf, uIcA the taS^Asr «bkh U 
jiven cciCed. 


On the whole, I tliink the intention is extremely clear under 
this will, that the portion ihould be raifed, and tJiat the poll- 
puning the time of payment was only for die convenience of the tbtf cofivcaI- 
vlUtc, Isccaufc it would have di I Ire lied die ion to have ruifed it 
in the mother^ lifetime, before her joliiiurc fell in (1 )• Uk lun wa«i 4 

kavti bevn Jiar^ 
if nlM W^bfv fail DiPther'a^nuiii' MJ la* 

* KaU, in Cdjn m Mfpiff 967 * (l i, imndonH, th^t fht Jtirghin r/W 

wr'fcia itr ibougb not Uben uotke otiA Sir. nport of Stutw vvilua 

Bruta, 

(i) The former decree was affirmed. Lih, B. ly^o. fol. 356 . 


Sir y^hn BarnardiJI^n rerfus Xi/igW, 9, 1740* Cafe 4ait 

IR J^n B^rnordifiwf remainder in tail an the eflate in cbi» 

queition, being dillrefied in hii circumflancei, coaveys 
manor of R<ttun ami Rt\Hm P^irt Zxijfolk^ of t^ miindcr \n uls 

yearly value of 300/. cxpefbiiit upon an eifatc for life in his **'J*.^“ 
uncle, Sir Sirtauti Barfkirdj/lfftf for tiic fuin of 300/* only, to 4. 
tlic defcncl.int, Mr. Lifigwi* hU heirs and alli^us for ever, vevci wr> mi- 
from and .ifter the dcccal'c of $ii &imucl B»rf. .'rJijj 9 nf lylahleoT^oS 

ilFuc male. /ipea^nt L am 

rtUte fbrli6 la 

hji unrlc, Sir Sjmvti fonior^iCro, A>r ilu fom of joo.'. to tfic defead^nr, hit hoin 4a4 /rom 

jnJ 4 f.tr Oit dccralt of Sir a’Jwwf wilhmi ifluc mtk* 

Sir B. brought o bill to Sc rclirvtd ihli hJrsun, uncooffiftonablt. LerJ Har^wiri* Md 

it a mm im tf ^ had a nnorfrofrr m uU St amid hmt am* 

/mth tfiatf M bt W, «ii4 amt rftbt imbtre4Kt (i). 

The .original bill is brought hv Sir Jehu BiU nard'iftwy to be 
re]icv$:d againfi this bargain, as being an uncojilciqnablc one, 
and made widiout a proper confide ran on* 

The crof, bill by ihc defendant in cftablini t!ie agrcenicnt be- [ I34 J 
tween him and the plaiDtiir for the fide of thefe muours, aod for 
a fpccitick performance* 

Loho Chancelloi, 

The lirlt confidcraiion is, if the plaintiff in the crofs caufe 
is intitlcd to a decree for a fpccific performance of this agre^ 
meat* 



(1) See laxity r. Hmaptr. 3 rol. ayS. note, and fFWh ?. JtrmfgMM,p^. i%u 

I am 
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Cases Argued and DelcriDiaed 


BaiwaidM 

TOV «• 


A ^rfon whd 


I am of opinion here arc no groundb for die Coart to m^ke 
fttcK a decree; for 1 am iiiclincil lo think it a void conveyance^ 
even in point of lav t fur it a omvvyattcc of the manors 
therein nietiiioned to Mr. Lw*9o»lt lohf/idttm to liimi UU heirs 
and afTigiis for cvcr» from and aft^T the ilccculc of Hit Stimuti 
Jiur/ianii/hM, witl'.imt illue mule: now» as the pluiniitf in the 
otiginul vuulv had :i rtmaindcr in tail onifp lie could bur convey 
Inch cibtc as he ha<l; but diis is an ulLcmnt to dllpoie of the 
vhulc inhrrit.uicc of llur cdatc. 

A per loti vlio conveys an eflatc^raih cen^tfryt titftn 


cMivc>i AHr(i4c« which IS an eftati: hir life f i J : it i* one thini*. vlietc au 

tUli ttWVf*««••' - .11 I .f ' I I . . .1 

fs!umlkh>n^ eft,iTc-iaM tab's pl.icv M) p^mcllion, and where it is lo veil ifi Ju^ 

this i*! Mtthlfiin a rematnder after the dcuth of tenant for 
u'^uircVwU coi:fcqucntIy Vills iiodiiiig in the dcfciiil intp hjr a 

ufric4aneA4(/ fpriiiging ufc cuniiot limited t as tin; deed only carrii:. ;ia 
It it not fyf Jife, li is; not ;•« cllatc as. the p;irtie:t 

e^n^* thcretorc void. A'y.i* the cafe of Uvuytt vcriU« f 

trj'trjrvr* ifid ill the iloufc of Lords. 

dkClv/iM 

lu the cafe of a hard hir^jin» where it is not ubrohucly c\o« 
cuted, hut exmitorr the cotiltani role of the cuurii»| not 
to iMvrv it into CN .*u‘i.«n. 

Tl.e uncicp Mr 6.:r-ui m*:u. hvin^i who wus hi 

ponbirnm of ih? and the Ll'.ttT of ihc |d.:intiir likcuUc 

was Jivin;f, int^-*r \\h> ,t die j l..i:iihFelaini. .1 a. lalt r niaiinlir- 
muiip at the t! iie td tl.i. agre ^iiKin: i!.e p ittics nm were not 
abfolutcly furi. *Hie;! .r :!u: ci^.uc conidud r ( one cr tMO niu- 

!* did : It know for eercain \Jut he foKl, 
kc T>inv*;..red: .nul t.ikmg it iIkii in the 
o j.:< tu x to divrec u fpewilie pLvfornv* 


> t*: it ♦he ; lu 


nors i fi 
nor the ii.fcndani wh 
fairclt li^htp the C.«: 
ance rf a b.irg.i*u n •. 


This bcinj; dic caf. 


AlnSciwntcf — 

•ciTTlKk^iia- on^Hial canfe ut 


eann**f *i**h'k lahuung the plainhlT in 
de.en S*.;' mcicy. to [nit a joilgnietir 
kca a: xhttnn« of 6coo/. in fiit» wh*. ii hi euni*H:dk.dp t r mthcr drew In the 
phiiiiiiT to give at the time of uie a|»ree:ucnt^ as a fccurirv for 

AeVrAliiw'e', tlw pcrformiiiicc oi it. 

LuH H^fdnkke 

SlttAcS it ibuttUi fto 4 «nly » a fvr i, vM n« Uiilier* 


C 135 ] I am of opinion, l!icrcrir'‘, upon t!u: circimill.iiurcs of this 
cufci it is juti in tiie conn to iV.l the thing ri^;ht for the bei.c* 
fit nf all the parties: and, in the iirlt place, i miifl relieve the 
plair.rifTin the origiral cnife i and, fur this piitpoie, do de cree 
that tlic judgment ilull Hand 'as a feairity only lor die defend* 
ant\ principal, inlcrelt, and cxdl >. and no further, 
nicrmnalictie For, without rloubl, there arc ;;1l the material i:igrc<licnt$ in 
Miuiit jhis cafe, as wtjJ us in thofc wliieli liurc been cited nf 

••initkOfswhiiAvcrlus AJufi^ 0 M/>f I f •Tti* 7^. 135. 237. and y/«r«^ 
Stvtf ben ci*^, verfuH Pittf 1 f'tt'ft, 14. wid K:U icrius *J^nf,n /tml 0%*4r/v»w, 
1 yern. 27. to h't afidc this agnrmeMt as a iHntthinjj bargain, 
tecchins b*rg»in aguitiH a nccclhious unil iinprovhlim heir, 
apind t 

b««* (1) Sw the « CJCj anJTrMp 417. 

'Hie 




In die lline of Lord Chancellor HAtsmtcu* 


»3f 


The eery advancing money in fuch fmatl foras, ai haa been 
done' in the prefeot ca&i aa three nmeaat fix guineati t^c. 
fliew the plaintiff* to be in the utinm ditbefa; as to die whit nuirriu 
hazard the defendant mn of it's being a tofing bargain, it is cmr thitt 
a circomibnee in common only with all people who are dealers f^uitbtDiu 
in thU way, and if this had been a rcafon for carrying fuch an ^eoru*£i^*i 
agreement into execution, there never would have b^n any of bein| 
them fee afide; but what the Court ia guided by in all tbefe 
cafes is, die taking an undue advantage of an heir’s being in 
didrefled and neceffitoua circumftaocea •, and diis ia the princi* 
pal ground of thefe deerees* 

Here is no mere than three hundred pounds given for an 
eftate of three hundred pounds a year, which is but one yeai^a 
purchafe of a reverGon that was to fall in upon the death of a 
perfon who waa%irned of fifty, and not likely to marry, fb that 
the hazard the concraQing party run was very finalh 

The conveyance is dat^ on the 6th of Ja/tvarj^ < 73 ^ ind 
the firff receipt the nbinttlT gave, which waa for fifteen gui* 
neas, was but the Aisj before, exprcfclv recited to be in part 
of payment for the reverfion of Rstton Magna and Rattan Par^ 
vfif lo/, in another, 6 L 6 s» in another, and ao/* in another 
receipt, and fo on, and all of them recited to be in part of the 
purchafe-money; and if chit had been a fair mnfaAion, the 
Court would have decreed the plaintiff to convey on fudi re¬ 
ceipts. 

But can this be faid to be a fair way of purdiaCng eftates, 
to fumiDi a young heir with money from hand to mouth, 
and barely enough to buy him oeedTaries in the life-time of his 
anctftcr. 

As to tlie hazard which the purchafer run, I have faid be- [ 13$ ] 
fore that this court have always extended their relief in fuch ^ 

cafes, and with the greateft jufiice in the world, for the fake txmp rtnoM 
of the public, to prevent peoples^ gaming, u it were, to the tbeir reiirf la 
OTcjudicc and damage of young improvident perfbui, and the 
heir of families. ikk, to premt 

rcvfJw* pBini 

«B ^ ^ A^ravUtm s<rtbn^ uA tkt nb of /Wainw* CvXi AcsncA co Sir 


I cannot do proper jufKce, in this cafe, unkra I decre e cofta 
to the defendant in the crofs caufe; I {hall referve the confidcr- 
ation of coffs in the original caufe, till the Mafter (hall have 
taken an account of what is due to iht defendant in the original 
for principal and intereft, at the rate of 4/* per eent^ on the fumt 
advanced by him at different times (i}« 

(1) Tbe deftadant LhjfoaJ wtt da« milled with cofia. Jfer. L' 3 « JL tyfO. 
creed to pay the plaintiff' Ui eofti ia (|m M. afil. * 

erigiaal caafe, au the crofs btU waa dii^ 


Vot- n« 


K 




13^ 


CASES Argued ind Dctcrmihed 


Cafe 122* The Atxhhjfifep tfTerh /i/rj De^er Hsjtcr Terfus S/V Aft/ft S/ap/e^ 

ton andetbere^ Fehntar^ lii 1740* 

AUflceofiKc- H E ArclihiHiop of wai intitkd, hk jure tt\Up^i Ifi 

mrj rW (hrr« X TVcVory of Aiitton^ in Verkjhttx\ aml» in 1733* glinted 

a three lire* lo Archde.icon f/tixter, vho mndc a d<Tj« 

vauvc lc.ifc lu ORC T/tj/er ; ami this hill (s brouftht l>v the ArvJi- 

VM nrufheiA billiop and Do^or Hunter for an account of tithes tii kiitd« and 

to citaWilh tlic cuftom of fetting out the com in Hooks or 
MbJ.m A cuttum . , ^ 

«f fftciny OttL ItackS* ^ 
com M i^K^I 

Loisl h U iho bUU< bratigbt, *Jic t/s (*wC In K'^fe* to prcveoi eollu* 

£01 WSMTGcn 4 kJTc^ dn 4 vc<v)'i«;r<i 

It was objcclcdi that there U no foundation^or tins bill| 1 )C« 
caufc Doctor ffn/ir, having made a Ic^fc t*\ is not iit- 

tiilcd ri> aity amninii and cannot )ii;nnt.'iin a hill to olUhlilh 
a cultoiu cl iVtting out in ftooLi» or Ji..ck:;, which is a iiKre 
right. 

L02I) CHAKCtT.LOIt. 

I a n of opinion^ the hill In cA.;h 2 i!!: the rcflnm U well 
brought t and that the p:rrcu whu is in:;iird to the hihciitancc 
is properly made a )>ariyi iiotwiiMlamUM*; che tithes tlicmfslvcs 
were out in kuiV .it the limr for which tJic uoronur is pnved; 
for otlicrwiu. it mi^rht uitroJucs .r»*.5t imooivoifnces* by u en!- 
luuon liciwtrn the UTiccsamltlu OLCiipkrs: aiul that .< tiilj may 
be own hruUgUti without praying an uctoujir^ loc1l3l)!:lh a more 
right onlVi appears from the c'>rnnon cafe bills fur cdablinw 
ing muhjp: \ and therefore lhall oirett aa iffuc to try the culLoiu 
of t!ic ll.icks or Hooks. 

'I Jic courfc of proceeding in tin* coiiTt of r.TC?*C'qniT> Is to 
decree an ucenunt of titlics fnvn tlw fiJing of iln* bill f 1 Init 
it will be time enough when ihr caufc conu'.> hr.cK after trial to 
fearch far precedents herc« in tithe billf^ thr>iig}i I know the 
rule of this court in generni w'hcrc nii .^cciHiiil *<idircdWd licit 
It lhall be carriid down even tu the lime of ilic Allllc^*^ repun> 
and not to the filing of the bill cidy* 

The pluiiuifTcould not properly amend Ills oilginal bill, bv 

!♦ 1 • t __•i*_ J*_•• Ai *«• % ^ 


i >3: 




v«a'4ke4kitt- filing new mailer which has arifen fince the original bllh I ml 
W ought to have brought a fupplcmcmal bill; but then the dcfinJ.- 

muiw, Ant Hiculd have taken the advantage of tliib detect in foirn, by a 

Un lohiijtQ demurrer^ and it is too late to make the obje£kion alter tlicv have 

Ncit, wiih regard to the matter of right, as to lands for 
which an exemption is inhilcd on, agnlnlt a demand for tithes 
in ^nd, though the charge in the bill is general, yet in the 
anffer you muH Ihew the exemption of the particular clofcs 
which is not done in this cafe* 

The <|ucftir»i of right is upon an exemption chimed of all die 
lands that did belong to die moraftcry of »St. in the 


(1) FiJe Bell v# JLW, foJI. 3 vol. 590. 


ncigh- 


3 
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in the Time of Lord Chancellor HAttwtCxi. 


neighbourhood of Tark, which wu one of (he greater abblei <iif» 
folvcd by the Ctit, of 3J //. 8* 

It ia certain the^ arc difeharged in the hands of the Crown, 
ainl their graotee$| in the fame manner dicy were in the hands 
of ihc mon aftery at the time of the diflbluiion; hut tlie eridcnce 
uf this exemption depends upon ufage \ now it has been very 
rightly hiidi that a poltcrior ufage is evidence of die antecedent, 
and lus been always allowed fo in cafes of this nature, for what 
other evidence can be had? 

It has h^n ohjeAed, tlicre hss been unity of poireftiun of the 
lauds and the tithes in the Siapiet 9 n family, and drat uccafions 
the ohfeurliv, and accounts for the non-payment of tithes; but 
the antiotit kale produc'cd by the dcfciulants where diere is a 
covenant that 0:1c of the anrcilors of diis family Ihidi hold tithe 
free, is an uMfwer to this objection. 

'Hie next (pwlUon is, as to the real compontion for mea¬ 
dow of about aoo acres, in which it is inhftcd five acres, called 
aerf/p arc fet apart in lieu of tithes for the refU 
It is very natural to dunk iliat the denomination of tithe nat; 
arofe firft from thofe acres being fet apart from the reft, in lieu 
of tithes; and it is a ftrong circumUauce in Favour of the de* 
fcjhUnts, to Ihcw ilnic this meadow is exempt from tithes. 

li lus been f.itsl, and very rightly, a mstint to take part of the 
tithes for the whole, cxmld never have been at any time a fads* 
i act ion for the whole, and has always been held a void cuftum 1 
but In this cafe it is hniK^fllbl*: to fay, Wiuihcr 300 years ago 
five acres might be a fuiricicnt compofition for the tcndi [>art of 
the whole, and therefore tlic objeAton fails as to die inequality 
bctivfcn five acres and iwo huiidrvd. 

There arc fo many obfcuridcs, that the Court cannot deter¬ 
mine clearly, without directing a trial at law: for a jury w'ill 
have much iKtter opportunities of unravelling this difticuliy from 
u view of the hinds themfelves, and the boundaries, will 
cfteAually quiet this queflion. 

As 10 die manner and mcdiod of tithing. 

SteenJ ilFiie, As to the exemption. 

Third iiluc, Aa $0 the real compofitioJi« 


Hattis r» 
Stavcivak. 

£?Ueaee tS n 

exempuAfi ^ 
pcnSi on ulVfc, 
ar 4 a po(U»ler 
•re i» ev*a«ace 

ot The ABtese- 
Scb'^fwTMoUuc 
can bshvS. 


[ « 3 « 1 

A araAr: to ttWe 
nf ibf tithe* 
lor ihi; vhole, 
lut bcfft 

hoU A (u(- 

ttSi* 


J^ 7 tl md othtrt verfus Mtnig'smfrx^ fecoDtl Seal after Hilary Cafe 113* 

Term, I'^hruary 26, 174O. 


A n ilTuc had been direAed to try the validity of the wdll of 

E/uu T/tr/tfr^ Efq. and a vxrdt^ was found in favour ol , 

the will; this Court war* afterwards pleafcd ro give the dr/. nd 
ant his cufts, on the caufe coming Inck on the equity rtUTved, 
upon his promiliiig to^ive no further trouble (r): fince the firft 
decree, the defendant has brought his cjefVment at law, and has » plainand 
alfo petWioned to have the caufe re-heard; and likewife brought 
a bill hcic, charging new maiter difeovered dnee the decree, in 


ujrv 

rAiA*UJU 


(t) Sec mn/t IIS. 
£3 


order 



. ijt CASES Argued end Detmdned 

AiTtc V. order to prerent the plaineitF in the erigioal bUI> from geuing 
TcoMtir decree figned and inroUed. 

Mr. C 3 >kti mored that the origtrtal plaintiff might have time 
allowed him to anfwcr tlte new btllt till the firlt caufe ia re- 
henrd» bccaufe this would give hU client an opportunity of in- 
lolitng the decree^ ami pleading it in bar to the new fuit* 

Lard Clh%nf^ljr denied the motioni becaufc he found it the 
pra£licL' of the coutt, when he came to the lealt, to allow the 
method of proceeding the defendant has taken in this' cafci but 
faidy at die fame time it was an extreme liardlliip on the plain^ 
tiff, that he (hould be obliged to acqutefee upon th^ defendant's 
making the ufual depofit only in cafe it ihould be decreed 
agaiftfl him upon the re^hearingi which he thought was not an 
adequate compenfation, and therefore will think of fomc rule 
t >J 9 3 which he will eliablifh for die future in cafes of this kind, or 
tlicre never will be an end of fuits, and for the prefent, allowed 
the defendant in the new Ull, and pLiiiuiff in the formeri ils 
weeks to plead, anfwtr, or demur*. 

V 171^ «f OffiiScT, 1741, li«rS mWe ibt foUrmlng order: That no 

lofflcfo Ui or orv bill# in aa-ureoT a biti otrcvic v, voon^nX nrw murcr 

4 aK«Mft« 4 , or to b« 4iJ.:9tTrvS, S»cc the r^ovnting t 4 jny 4 cuct ol* ebU 

•Mrf, i« oolrr 10 rbr evtcrSns or varying at' firch icrirr, ft.JI be eihibricS without 
the tyedjIU^ <4 tbe C*ai(Ce.S abt^int'A fcir bit ruriNiTc; aiiS unUh cht party ca« 
tb< r.me SoiirS Ac|M«Siw«:b ibe Reg.Svr oT thU (our' l9 muih ontiey 40 
itKccmr «iib the 4 n«iSr by t>w ct thi» coon to be m« 4 .*, 09 eSt 4 iAkna a 
ti»-bejrivi| or (be roolr oh^reis U<!k ii'tgrti praMuiiceA* will mUcr op thu fum 
wt •try pnoMi, Ak 1 phfoer I# torirrr /uvb eoJh enS diajge*. j» AjU be awjrAt'J lo 
A* aSvetfe Stny« t« cuir ibe C-orf A.iU Uuok Si I9 40 ’ 4 /«l iii) at rhe hrjriAg the 
coiie eo i«ik rttrrkfmMjl «ir mw bilU rht cthi «r// fj$riu /nat tjh mtlce if 

iSii k «MI s. rawW wirS ibt fa U ik f tU 

Jim .4rrAi, 4ad f tmff. 


Cafe I24« 


X#w/&r verfus 27, 1740. 


&C. poft. 141. r I ^ H E pUintHTi who is intidcd to die equity of redemption 

I m certain lands, has brought his bill again ft the re- 
AMUbiooiht pr^ntatlves of the Marquis of H^bart 9 rff who was the 

pucehafer, and like wife againft Cur/M^ who was the /wi/ne 
wh*U Bockc purchaCer; the plaintiff has not replied to tlic anfwer of tlic re- 
prefentathres of the Marquis of W’lktrt 9 H\ and the queftion is, 
Whether Owuld not hare been brouglis before court as 
parties. 

h«S wn iMife, 

Sto OlMTd/or nsthnnpng tkt etprdraudve c( Ibe Mw^ols W6rt the <9«n, tr MHcmjIb 

Ca*te WMiS W SwnvsS 


*1jOBO CllAKCELLOn, 

The reptefcnLitivcs of the Nbrquis of Wharton deny he had 
any notict of the plaiutiff'i tkk at tbe time he purchafM, and 
it is admitted on all hands, that Cor/rsn, who purdiafed of 
Ae Marquis, had nottee of tbe title: now;, if I fliould go on 
With this cau^e, 1 ihould deprive Mr. Car/un of the benefit he 
wnold have from the defence which is fet up by the repre* 
feautives of tbe Marquist it is like the calcs at law of tenant 



la tlie Tioe af Lord ChnceBor HAiowxtKi. 




hj wamntji (9*^< vhm one defeodiint U alloved to pny m aid 
the evidence of another defendant^ who hu an intereil in the 
thing contefted, if it la of u(e or advantage to him in ftrength* 
oing hia own caCct 

The plaintilTa otSer of waiving hia demand of an account of 
rents and profits, in die lime of the Marquis of 
might have removed this objcQion with regard to dine defend- 
antSi if dicre had not been a difficuitv in another refpef^i the 
depriving Mr# Car/to/t of the benefit o/ that defence which la fet 
up hy the reprefentadvea of the Marquis, naineif, the denial of 
notice, and tiuc brings it, as I faid before, m die cafes of law, 
at praying in uid: and for diis rcafnn, his Lotdlhip adowed the 
olijeilion for want of parties in not bringing the reprcrcDtadvea 
of the Marquis of H^hart^n before the court. 


lu «• 


PnSliT verfua p0hrMTy a 8, 1740. 

A Bill was brought to redeem after the poffelTion of a mort¬ 
gagee from 1707, to 1732, the year in which the hill 
was filetl \ the defendant, m it is a family alfiiir, fuhmitted by 
his anfwer, to be redeemed, notwirliftaiidiiig the lengtii of time: 

CbiUtxtihr fuid, he faw no €ok>i<r for ihc redemption; but 
on the defondant's fubmiflion, he decreed an account of wliai 
vvus due for principal intered, and colls, and dirtcled the plain- 
tilT to pay the fame in fix nionihs after the Mailer's report; and 
ila reiipon tlie defendants were to convey; but, in defauJt of the 
phintifi's payment as aforefaid, the bill was to be difoufied wiilw 
cut coJh 

(1) See T« ) vol. 225* 


1140 ] 
Cjfo 

ACrrapiAfiM 

tat lbs 

Cuiwt 4euc^ i 
en 
(he 

(•lvu»t*aA| b) hU 
wUvf to be 
fctkiaei. 


fa'aiAi verfus Carry^ FAtuAry 28, i74o« 

W HERE a lord of 1 manor brings a bill for quit- 
re nri, and produces an account in order to fupport his 
right, it mult be proved to have been the account of fomc 
He ward or batlilTi who, by marks agaSnft iLe particular iumt of 
receipts, appeara manifcltly to have coUeC^cd them, and his 
name befidea muft be placed at the bottom 1 but if there are not 
fuch marks, nor any name of fieward or bailidi ir may be only 
a paper of rents drawn out of any book by a lord of a maour 
himfelf, for Lis own private ufe, and Is not evidence dt the pay- 
pient li«rr, any more dian it w'ould be at law (iV. 

(1) This pmt docs aot appear in the Ergiflci** book, A>/. /./A 

foh )01. 


Cafe it 6 * 
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CASES Atgued and Determined 


Cafe I27» Sir TBmw Janfin^ Bart, Tcrfus Renj^ March 3, >740« 


T II E InIJ w'aabroucht to bare execution flayed, upon a iudis 

* • i c* 


WbcR the 

wicncli 4|4ina a nient obtained at Jaw by the defend an t» ou a bond, which 

aentivc in a the plaiiiuif itililla ha$ bi*eii faiuficd long lince. 

aei«niljflt*a an* 

f«<r it Mtieb^racl J hy a (real Aitnbev tf dfComajMcsi ii ij rjAsicet to fuftfort ao e^uie)*. 


l^vo Chancellor, 

'Where a man cimica to be nhevrd againll n proper demand 
at law, it Is not fulRcient to fuppmt an ccjiiiiy to luvc one 
r)ni;1e evidence again It the iklcndani'A negative in hU anfwcr, 
and ihiii 10 the rule uiuUiubu'dl) t Ltit the pr< lent 19 not tJii'i 
calc, bccauf*: the cvuleiicc pr^nlnccd bv ihc p].lianllFd^h.a not reU 
upon tins iing^c pntut only, but it ia lup^ioncJ and crrn*horatcd 
hr a grr.it number of circundt.iu*i> which taket it entirely out of 
ihe rule (J). 

[ 141 3 '!*hc calc here k fo ftrong In favtmr of the plainiilT^ that I 

fliad decree vtnU ag.iihu ihr defcndjiity htnii cl law and in ihU 
cuurt to l)c t^ud by the Mailer. 

(1) V. Jftnu- 19. 


Cifc llZ. 


verfus 7 kc S$ 4 iil~jla ALrch 5, i74e» 


ronipuiy have no mure nglit 10 inquire 


who \i ihc true pioprictor, v'heii the Hull dt^a not ap. 
than a hjrJ nt a man<*t into a ri^ht lo a copyhold el late 


9 .C. Sin. Cu. 

rVA^rv^n tl' ‘0 » o! a 

wh4- riaw when no trull appeart, for tsie jnrt.in whoie name h entered 

in ihcir i> 10 all infenia at.d pmpufo, wlJi regard to the 

<Jn)I»iiir*>booa, company, llie proprietor. 

H, 

10 ihern, Uw pfcfiifiws 


A court of equity will never decree a piTfon to purfne a 
millakf^, or cllecluatc an a^l .which h>' hnl dour throu;;h 
norance) after he comes to the know'lcil^c ol the reahiy of the 
fuel. 

Whhii iH the ronipany's rafe here, who aflcd un» 

der a nuil.iUc with rc;;]r(l to this lli<ek, as in^aginhi;. it to J>e 
the pi-op ;riy «»f oiic prfon, when 10 facl it hid bi.cn iraucfcrrcd 
long hnc'J, and tlic pro^verty of another. 



!a the Time 0/ Lord Chancellor Hauwicks 


HI 


Crimti vcrfui Ffmcb, die lame l^ay. Cafe 1194 

T hough you pray general relief by your, bill, you 
nuy at the bur pray a particular relief, that U agreeable 
to the cafe you make by your bilh but you cannot pray a parti¬ 
cular rcHef which ia inrlrcly difli'rcnt from the c:if.* (i)« 

Ah here, the bill h brought for an amnthy or rent-charge 
ten poniuls/.r <.w/. left inuler a will, ami the counfd for the 
pluiiuiirpr.iy at the bafi tli.it they liny drop the <hmiiid of thia 
annuity, and inlifl upon the hiinl iifelf, out of which the annuity 
iJlues, hut the ChaiiceKor denied it, becaufc it came within tlie 
rule before l.tid down. 

(l) Stt rtMff V. i)/,rt»e V. ^4ri/T, i21^, Bm ntt, 

t vcl. G. JtHra^y <oH 4 rnI v. //-at-r, />J. 515. r. 

0ntr I v^h 3*5 V. 3. /"i/. jan. 426. 

D^mrr V. fjt. 3 vah it a. 



O^Ui verfua WlUxx^ nnd Kutt^ March 6th, 1740* Cafe 130* 


[ ^41 1 


A Rill wns brought b? F/>/chrr fWr/, IvwkfclJcr, for an in* s. c. port. 3 rol. 

junclion to 11 .ly tlx prinitiig of a boi)k in ^QV 9 f ill. . _ 
titled Afhiim J,tW9 it being fuggeRcd by tlx bill to ^,p. ^^3, S. c] 

be eolour.thlc only, and in borrowed verhnim from Sir 
Tl/rt/z/vru iVmj •,/ thi' CWev/i, nnly fume old ftatutes have 

been left out wdttch are now repealed*, and in this new work 
all dll* LtUin and I'mich qnr.tanona in the Htfiwirt Ftactt^rnm 
arc tranll.ited into F.>i^Ujh\ and for this rcafon it is in¬ 
filled the defendant ii within the letter of an acl of p;irli::meut, 
made in the eigiuli ye.ir of queen Ann^ r* 19. iiuitled, An a£l 
for encouragement of learning, by veiling the copies of printed 
books in the authors purchafers of fuch copies, during dx 
term of lourtcen years (1). 

I. Trom .uul after the tenth day of April niOy the 
author of any bock or bonki already printed, who hath not 
transferred to anv otJ.cr the copy or copies of fueh book or 
bonks, Riare or fhar(!H thereof, or the hookfeller or book* 
fellers, printer or printers, or other perfon or perfons, who 
Ihall or have purclufed or acquired the copy or copies of 
any book or books, in order to print or rc-princ the fame, 

{luti hare die foie right or liberty of prhitiijg fueh book 
aiid Kooks for the term of 2 $ years* to conmtenec from the 
<< faid tenth day of Apr/V, and no longer, and that thr author 
of any book or Isonks already compofed and not printed ami 
** publHhed, or that hcn*arti*r thull be compofed, und his af- 
lignee or aiugus, diall liave die fok lilierty of printing and 


« 


<4 


<c 


44 


CC 


41 


41 


(1) With refpeft to this afl, fee the cited thereia. See alfo v. C«r/, 
Cife of Hii'Or V. very fully re- 34s. Caraaa v* iBmCha» 

oorted to 4 Bur, etot* and the cafes Brp» So. 

K4 





CASES Afgaed tad Determined 


II 

U 


II 


II 

u 


V. n reprinting fuch book and books for the term of 14 to 

i&cos* <1 (rocn cho day of firft publiQitng the funei and 

** no longeri and that if any other bocdcfellerg prioter» or 
** other perfon whatfoerert from and after ilie tenth day of 
** jifril lyiOi withlu the times limited by this aa aforefaidj 
ihaU print, reprint, or import, or caufe to be printed, re* 
printed, or imported, any fuch book or booki, without the 
** confent of the proprietor or proprietors thereof firft *had and 
** obtained in writing, figned in the ptcfence of two or more 
** credible witnefies, or, knowing the fane to be fo printed, or 
reprinted, without the confent of the proprietors, fhall fell, 
** publilh, or espofe to fale, or caufe to be fold, publifhed, or 
** rxpofed to fale, any fuch book or books, without fuch confent 
** iiril had and ol tained as aforefaid, then fuch oflender or offend* 
ers (hall forfeit fuch books, and all and every fhect and iheeti 
being part of fuch book and books, to the proprietor or pro¬ 
prietors of the copy thereof, who OiaJI forthwith damalk andmske 
waftc paper of them; and further, that every fuch offender 
or offenders (hall forfeit one penny for every fuch (hect which 
ftiall be found in his or their cuftody, either printed or print* 
** tng, publiSicii or expofed 10 fale, contrary to the true intent 
and meaning of this aA, the one moiety thereof to the queen, 
** tier heirs and fucceflbri, and the other moiety thereof to any 
** perfon or perfons that fhall fuc for the fame, to be recovered 
by aAioii of debt, bill, plaint or in formation •** 

Mr. Bn^vningf counfcl fetr the plaintiff*, cited the cafe of 
RmJ verfus before Lord Hardwh^ as a cafe in point, 

that was an attempt to prejudice the author of the life of Czt/r 
Petit ihi Great, by publithing it in one volume, which was 
word for word the lame with 'AI:iliy\ mdy fevetai pages left 
out together which had appeared in the 3 volumes. 

]a)RD CHANCFLlOJt, 

'Vht cafe of Read verfus Hodges w as upon a motion only, and 
at that time 1 gave my thoughts without much confide ration, 
and therefore fhall not lay any great weight upon it. 

As CO wliathas been (aid by Mr* Attorney General of theaAs 
being a monopoly, and theRfore ought to receive ftriA con* 
ftruAion, I am quite of a different opinion, and that it ought 
Id ^tbon L nor to receive a liberal conftruAion, for it is very far from being a 

monopoly, as it is intended to fccure the property of books 
die iiMftnbuU in the authors thcmfelves, or tlie purchafers of the copy, as feme 
ssaftnAkifi. recompence for cheir pains and labour in fuch works as may be 
ofufe totlie learne^i world. 

The qucftioti 14, WJiciher this book of the Nrw Crvwn /.aw, 
which the defendant has publifhed, is the fame with Sir MfU* 
thtvf Hole's Htfiar^ Float* the copy of which is now the 

property of the plaintiff. 

SVIierc booki are colounbW Ihnrtened only, tliey are uo« 
doubtedly within the meaning or the z€t of Parliament, and are 
a mere eva^oa of the lUtute, and emnoe be called an abridg* 
A meat* 

But 


c < 43 } 


Tbi Aatuteof 

1 ^0m, <• I*'. 
lU vtftiiii (he 


B3ikK«r«inul)r 
•nwiebia ibe 



in Ae Hme of lord Changllor HitDivccKt. 


•41 

But thu mult not be cimed (b fiir ai to reftnin perfonft from On.»i 
making a real and fair abridgment, for abrktgmcnti may with 
great propriety be calkd a new book, becaufc not only the paper 
and print, but the invention, learning, and judgment of ihe asw 
author ii Ibewn in them, and in many cafea arc tatrcmcly ufe- 
ful, though in fome inihuices prejudicial, by miliakiiig and awtiiwr k tewm 
curtailing the fenfe of an audior (i )• ^ 

If 1 fiiDuId extend the rule fo far to redrain all aHridg- 
menta, it would be of mirebievous conrn|iicnec, for the boolU 
of the learned, Us Scaxwtjf and fcvcral others that 

migiit be menitonedi would be brought wiiliiii die meaning of 
ciiiv zik of parlbinenti 

In the prefent cafe it is merely colourable, fome words out 
of die Hjfl 9 rM FIdcihriim Ihrwi are left out only, and 11.infla¬ 
tions given inllead of die I^otin and FfAtuh ({uoiaiions dut are 
difperfed through 8ir Mattkmf works; yet not fo fla* 

grant ai the cafe of Rtitd verfui for tliere tliey left out 

whole pages at a time; but 1 (lull not be able to detrrminc dns 
properly, unlefs both books were read over, and die caw fairly t H4 3 
itited between the parties* 

Mr* Attorney CJcncral has faid I may fi:iul it to bw lobe 
determined by n juryj but how can this pofljbly Ik done? it 
would be abfurd for the chief juilice to fit and liear both books yu^UiirJlars 
read over, which Is nlrfolutcly ncccflary, 10 judge between 
diem, whether the one u only a co^^y from the other* reAjovciitvhick 

U nrcflVdrx, 

rt o&ii b d.*n}r from tbr «cka* 

The court is not under an indifpcnfablc tjidigaiion to fend all 
fa£ls to a jury, but may refer them to a mader, to {late them, 
where it is a qucllion of nicety and diiriculiy, .md more Gt for 
men of learning to intjuirc into, than acominoa inry. 

This I think is one of thofc cufes wheu* ii wmdd be much 
better for the parlies to ftv upon two pci Amis of learning and i^opcribnio;* 
abililies in the profciliou of the la^t, who would accurately 

, f 1 I • • . I ^ I4W, tt MiPiie 

and carefully compare Uicm, ana a’port uunr u;niuoa to uie ^ 

court* ^ 

luoa. 

The Houfe of Lords very often, ia matters of account which Th« Huafe oC 
areeitrcmclr perplexed and intricate, rtfiT it to two merchants 
named by the jurtie**, la conGder tlic caU\ and rep^irt their tfv iftrrkMc, 
opinions upon it, rather than Wave it to a jury i and I (bould nierUtoww 
think a reference of the fame kind in fmne mcdfure would be the 
propered method in the prefent cafe (a)* , 10 the 

aUf mS rrport ihcir «fiMa upM ii* 


ft) M t. WJkrndMrttt, \ Bn. 
da. Ref. 451* 


(1) Tbe Cafe wsf accordingly re* 
fenid to aa sward. Ui. J. 
fol. * 7 f. 



Cafe 131, 


C A S X S Argued and Deteraiincd 


Gra/fvifi TCtrua OHtl AUirff Alnrch p, 174^1 


Where nn Ae- IIX iutl,^:s lutc bid it HOW a$ an iiivariable riite, 

mMih^hreu ^ th.it it* titcre 1)C no demand for inonoy dui upon a bond 
wit tV twvniy yc:ir^* tliat they will dired a jury to find it fatisAcd 
jmJ^s will .ihc£t (loin tiic picluiiif ugji ariAiij from die Jcngtli of tiiiic (1}» 

aJ«rrtoQ(U:t < :it6eJ, * 


(t) d/r. P’n-ttt I Stra. 65s. 

U V. /V» «, s S;f‘* 3 V. 

3 P V. 

Kip. *] rn:y. nneb, y;. Imj* 


V. I VVf. 51. Rf\‘ V. .^oyAr-»j, 

I burr. 134. 4 burr. I 9 ^> 3 * C^xvd/«/v. 
I l> 4 Jrn. ainl EaAj ayo« 


Cafe nz 


7 'verfuft A 7 tf. /ri*^r, jMfini rO| 1740. 


x.C.B—, T OR!) Cit4.*^ceM.oa ; Tiiii h one of the moft cxtrAOnll- 


L 


niry biljs I ev^r rtmember ; and there U no fr)und.;ti</n for 

If .. . relief either in la'.f or vr]UH v: if is bronj^ht at;ainll Mr. Hfti. ltr/yf 

(Mae n«>?biW !<ut uM <*;«ni.r under die coniinilfionerii fur build* 

the <c tiiw t».v ll.iy lleW cilUrdiCS* 

r'vjr.he^i tK*t 

\h<:c he 1 fuh ifl the Miinar% cM:r*> or* Judice die < ^nnujo wier< ere live prrivria 10 detemine 
iia}’ d'lff yu. 

It wouMbrubfunl if a Inll d.ould lie .tcdnft a perfun who 14 
onlv aji on'iccr, and iubur«lin.iu t<i 1 d.ei**) and li.;^ iiu directory 
po'vcr. 

It bas*<ten ioliAcd by the ))1 d.iinV*^ «.< uiifcf, lb.;t it not 


( M? ] 


iu*« iLiv ti' l»nup ibe ionnmirTo::rrfllufi'^cilvcourt, but dial it 

\«.fy •nrijcts.iu to have the tivjfuM.T Mr li:.u»trr\ wlu. illUca 
c*ut i! ^ nii'iicy: and tlu*) }mvc cjin]>uicd it 10 die e.ife oi die 
::i the year 172c.. 

J’»al ?• •'’! nn 1 *'.• tlv** olV, r»r i 1 n*rc ulthoii^di 

fcwvai y.riuji** uerc liitcrched, >et tltcv It d;:i.d a ptncr.d |*•o\lcr 

i*nU .n.i:v in few on!v, .snd theufuie, to avoid ini on- 

fri .n rn^llii;: lu>.li hnni'Toiia pjriii\<, dii:. inuvt re* 
llraiiu.l ilu.n to du«Vv j>aiueu1..r rerlum* wi.u wi.rc 1:1:1 ulLed 
with :!.»> n^ral po\^;r* 

The frn-Tal p45rt. v( ihc relief yr.iycd arc tin fv. 

rird, dial the deiVnd.int fiu.nhi jiay the interell of two thou* 
find pot»uS fft.ni APcbitelintti 17JC, to iKc Athl'ttdmtis OMaw* 
big, which is pr^icd to W p«id out of dic grofi fund given hy 
tile fivd. ul the Ia.c King, before it was velicil i:i S:ttfh /<\t an* 
riuhicb. 

fsccondJy, that the plalr.iifT may br paid intcreft from/W^w 
^73?» die AlUhoitmus following out of the (um of d«rec 
tlK'iifiiid pounds. 

'J'birdly, di.'t intereft may be p*iid rput of the relidue till it 
is piuced out in htnd. 

A.s to the quc.liuii wheiluT the plabuiA'U ceme into a proper 
court: 

I am of r>pitiion that h** K not, for it nc\er wa« the intention 
ol U.efe uci^ of p*rl;<tineni, thut iie thvuld ccinc u;tu ordinary 

eourti 
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eourtft of juftice; and I ma]f compare it to of parliament 
which give toll) or turnpike acU: i!ic comiaiHloncrb are tu de¬ 
termine any difpute iirifing upon th*:fe acts. 

liut fuppof*: I was not t<i m-ikc iliU conflrtidion upon tlie 
fcvrral ftaiutes relating to the fiU^ now churche$ 

T)tc proper method even tlien would have been to more the 
court of King’s Ihrnch to havegrar.tui a 

Kor if the coin 111. (Rm^rs or rhrir «)rriCir> do any tiling impro- irihecoamU** 
per, t!ie court of King’s Lcnch Mitt obhgc them to ir.ake a re- da jay 
turn to the tti 

Kjn(\ Btr.cb 

«ill fir ACC i mjMdMwunn 

Mnt as flic a^s of parliament e\prcfdy dirri^ that 'A\c com* Thecoamif- 
mllEaiicrs ihouhl account for the dhtributumi of this branch of 
tlie revenue lieiorc ihr aiidiiorx of iliu treai'ury, if there is any «cein*it bei^ 
gri .vanee liter • CAM be no relief, hnl Uj»»ii an applicat or to a fhf a«d»ioriot 
c»u:t of rcvmn:'i fir if I flioiiUI cUred un accou ;i befor: a 

.iiler, tHC t*.* uaecfMiiits wvuUx ei.ilh j nemo I tsiiow any thing |ri*vincr, ibr 
that ctnihi give me a jiirirdi :lioii imluis there were ftuur irauja* “ h •?- 
lo:uirc«.vlU.K-«. 

I am uf opinion ill tVf.* fetiml avlft of pjrliainent imift be Thcfcvmlift# 
tak<*n togcilicr, or oihciwite ir wAiid be u moll iucanltllcnt rrUinfiMibu 
fvdem. 

** r. I *. /t 7. fiys, tV money fo tohe tlTucd as ^ 

uliiiri.i.d Ikiah Ik* p.iid iiiii'i tuch {vrlon yx pufon>, not being 
ol rlic number of the co;imulVienv:st t^r the emU and pur- 
[Xifr^ aforvuid, as Wr majc(ly» her lieirs ami riiceeiTurs« llull 
** from lime to lime direct or ap|Xiiiit, tu be the treafurcr or 
** rreafurcrii on tins behalfi and Ih.ill lie rcceivol bv him or them 
by way of imprcil, and ao*ouiiicd for only by fuch treafurcr 
or trcafurcr.s, ard lhall he dilburfcd, expended and applied, 
by fuch treafurer and treafurers rcfpcdiv.Iy, according to 
111 ell onicr*. and warrants :w be nr they lb a II receive from 
the commilHoners, rir any live or more of them, for all or 
any of the ufesby rids or the former acV prefer! bed or allowed, 
and not to any other ufe, intent or purpofe wh.itfoever { 
whirli faid treafurer and trcafiirers (hall be rdpe^Slivcly ac- 
** countable in the Exchequer for ibc fame.” 

I read this claiifc rcliting to the treafurcr, to ihew that it 1$ 
clear he could not in'uc a penny M ttliout a picvious order from 
tile commiirioners. 

I (rf'j. i.JftU. 2. 23./ 7 * and 4. relates to the maintenance 

of the niiniftcra of the fifty new churches* 

3 G'c?. 2. c* 19. /i ** ciiadU, diot the Turn of 3000/. of 
^ lawful money of < 7 fM/ BntuiHf ( 5 V. ihall be allotted and a{^ 

** pointed fur and as the Oiarc and intcreft which the tcQot for 
the time being of the fatd new parUh church in or near 
<< Bhfft/iwj marker flull have or be iiuitled to out of the fame 
moTtitis t ^nd the treafurer fur the lime being ii hereby re* 

** qiiin^d by and out of the firll monies which are or Ihall be 
ifliicd tu him, as foon as eonvenienciy may be, to lay out and 

ili4«Cc 
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^ liifpofc ol the faid fiun of 3000A or anjr part thereof, accord* 
** ing to fuch orders and varranti as he fluU from time to time 
receire from the commifliosen, any five or more of them, ia 
^ purchaftng lands, ffc* to be conveyd to and fettled upon and 
to the ufe of llte faid new church for the time being, and hts 
** fuccenbri in the faid churdt for ercr, for and towaids his and 
tbcir maintenance, to be laid out in the mcim time on real 
** fecuriticft or in the publick fundi, and die uitcr«ft aud pro- 
^ duce to the redlon** 

'fhere is fomc rariation in the pennuie of this aA, hut not 
fuch as to create any dlfierence in tlw authority or power of die 
CMimlflionefi. 

IjMifif ctnir* Yar if there had been to fuch ebufe of orders and wananta 

tkt under conimhiioners hands, 1 fhouki Hill have been of opinion 

vitb<uu^rr;. from die generaUenorof thofoaAsof parllaniciit, that nothing 
could have ilTucd by order of the treafurer without a previoua 
order from the commiffioners* 

If this be fo, then with regard to the other relief that i:: prayed 
as to the dividend on the Sitttb fij annuities from Lofly Jay 
I 7 J 3 ' ^ the fifth followiiig, die ireafurcr being an 

ollicer only, ami obliged to purfue the dirctiions of die com* 
milTicmers, though pofSbly an order might not 1>c wanted for 
every pardcular fum, yet for every half year's dividend there 
certainly ought to be one. 

1 ihould think the commiAmers only, anrl not the treafurer, 
ought to have been parties, for it is abiurd to nuke a perfon who 
adU min;Serially the folc patty. 

I agree that it was the intention of the legllUiure, that if the 
money enuM not be laid out in land before 1730, that flu: nii- 
nifter for the Time being ihoutd not be without a maimeiiaiice, 
and tha: it Ihould hare Kcn paid out of thegrof^ produce. 

But here w as no minider, for l)od*ir was not intille<l 

till FArua^ 1730, and yet liclud intcrell from die Af'r W«e/ 
before \ but the plaintilF is fo uiircafonablc as to alk for the time 
that he was not tnimner, from tl»c AIuifiuuMer licforc; it is 
inoft abfurd that a new reClor fhould cipecl to diimihi}i a grofs 
fund before he was aAually inftiiuted, or in any fort of poncinun 
whatever. 

When there are falea of flock in this court, if it is 

fold during the running of a dividend, and befoie die half year 
u complete, it cannot Ik feparated. 

The money has been laid out id Imd, and therefore it is im« 
pofible to the very money, uiilcf^ I would decree a fale of 
fomuch of die lands 1 and, according to the opinion I have al¬ 
ready given, this ought not to be done without an order of the 
commifhoners: nor will I diaxi a fale of part of the annuitiea 
to raife the fum prayed by UoAor unkfo I Lsd the 

commilTioners before the court. 

'fhe eaufe was ordered to (bnd over for vaotofpariiei upoa 
the plsintiffi paying the coSs of the day. 


SuUrt^rlbtl 
vHo n:n 
thriAlly only, 
Mlffpifty. 




in die Time of LordiCliJuicdlor Hiuincu. 



Lf 9 jJ and verfiK ifilUt and 4 thfrff in the Piper of Re« 

licanngi, March it, 1740« 



^0 HN tiamf being feifeti of a conlidmUe real ellate, and S-Cj p. w. 

J poOciTed of a large pcrfonal cftatCi made hit wUi dated tlje 

adth oT March 1711^ and ifterwanU a codicil of tlie 10th of 

OBchtr 17211 and amimcd Ictn Hmtfi and jehn SpiUft hi$ 

tru(lecs» CO fee what lie had done in his lifMime be continued 

ai he ordered, and then gave Ins coufins and Mary JrhJcn 

15/. a year a-piece during theit iJres, and dircfled his trudees 

to improve all hii cllatc 10 the beft aJvaiitagei anJ that die 

yearly prolits thereof ftiould he given to and for tiic ycarU 

maintenance of fack minifters, as were called by the name oV 

Prijkytfr'mn and independent minifttrn, that do not receive 

above 4o/» a year for their preaching | the rcUator afterwarda 

addeil Ricbara Fr^smr to the other two truJtces, and on the 7th 

of Dtermhr^ there was an indctJturc of relcafe duly 

cuted between John SiM/if, of the one pan, and /•rawM, 

and Sj>i//ti of the otlier part, witnefling that Stamp^ as well far 

and in con I ulc rat ion of the natural love and afte^ion which he 

bore unto his couniis 2 'rocmff and his friend Spd/rtf and 

alfo in conii<l<Tation of ten Ibillingt paid by them, graitted to 

rhem fcveral mciTuages and farms therein mentioned, to hold to 

them, their heirs and adigns, to the ufe of them, their heirs and 

afligns forever; provided always, tP'c. that if Stmup Ifaouldae 

any time during his life tender or pay to HMfif Uc. to/, on 

purpofe to make void the faid deed ai>d tlie eflates thereby con- 

vcycil, then die deeds ami die eftatea thereby liniittrl diould be 

void. Jihn Situnp did alfo execute a deed-poll of his pcHbiial 

eft ate to PfxmCf and Spi/lrtf whereby jehn Stamp, in 

confKlcration of ten fhillings, and odher good caufes, bargained 

and fold CO all his goods ai^ chattels, to hold to 

tliem, their executors, and pat them in pofteftion of all the 

preiuilHs hy tW delivery of five fluUings to diem; and it was 

agreed between the parties, that Stamp ihould have the rents 

and profits of the preinifics during his Ufe for die miintenance 

of himrelf and family, and a power was refcn’cd to Sump to 

make void tliis deed by any deed or writing, and to dlfpofe of 

the premifTes as he fliould think fit; and lie had power alfo to 


Kvoke the leafe and releafe* 

The btU is brought bv the plaintiffii as heirs at law to Joha 
Stamp, and the end of it is, that the defendants may convey 
y^tn Stamp^t r^al eflate to the plaintift and their heirs, ard ac* 
count for the rents and dwir Chare of the perlbnal eltace, and 
deliver up the deeds of bargain and file, and Icafc and rek'ulc, 
and the title deeds* 

The defendants inlift on etieir right to the real and perfonal [ 149 J 
ellate hy virtue of the will and conveyances of y^tn Stamf, and 
in regard it is by hii will declared chat if bU Iwirs fliould com- 
* mcnce 



CASES Argued and Detenruned 

T» mence any futt relating to hts will» that then it (hould be void; 
9>iiiaT* fttbtnil to the court, that if the pbimifl^ hud uiir title to 

their annuities of fifteen pounds each, they have forfeited the 
fame by bringing this fuit (r)« 

Katinllmand With regurd to the perfonal f (latc: I ant of opinion 

f^^ent'^crc^ there are no grounds for the prefeiU plaintilfs to be relieved, ae- 
«te a aiV. an4 cordiiig to thc pravef of ibeir biiJ. 

vril to • « 

I ftiml teifsJ, dwiish ao MK«t confide n^ioa 

For here ti an ailignmcnt, or bill of fate of iu\ hts and 

chuttc'.s, and all other Ins (iibftuncc u hatjoever niin*c.ddc or im' 
inovcablo, quick or de.ul, to his trutlccs during his lilr, Irtr ihc 
maincenunce of hiinfclf ;iml family, with another provito to u** 
voice thc iite» of this deed by anv Other deed or \vriiin;% or t veil 
by cunccllinj without any form or ivtcmohy wlutfocwr. 

A man makes a will untveeilent to a deed, in wiiich he has 
given away all his perfonul eiL;;c to charitable uiVs. 

Now whether a man after r v. ill made n fervea trill' In n liat 
was his pcrfenal pro*|H’rty kihre, or Oi'ijuired uftir, tl.. svill 
inibnbrcry, till Ms death, and then fure, to the iu*\' of 
ki**,. there i» no pntrnce xUm x\x pvrfoo.d edaic devifahk uu- 
d&r t!ie (iatute of diltrdmc'iuw. 

Mxo the le-:d «.lkto, wl'vther it will paf> hyihc 
kafe and rricafe w.tnr*.:: ^ t.‘^n!*.derr.:'...iu 

Now time are rn ;;io*and'» wfc .ti. xver to fiy ili.it tiu* legal 
eUutcdid not p.f' U'f shs* le.uV i-tid T* ^'alV. 

For the cnnihU'ration* in UmTC fnch as will oncrati. hv wav rvf 

0 S 4 

tretifinui ’Ion «i» poiTeinr 

In die tiiU place, hvrei^'. coid:d*:ra**««n cxprcdcdof natur.d 
• alfcc^ion to twop'-rfoiH, who are nut sj-purct! m be very in\.vly 
related to the gT.\.;t>r, :ind !v‘re h I;Ucw/o tlr: coir.idriatiua of 
ten ihtllingr. (a), hut there ii no i Uinui of «loubt the edate 
w*ou1il have putted even v.d?hoetth** lalV pvcinij.si v coiifidnafion, 
under the ilaturc of iifes, (%»r rurur l ><>vc and ...fcwlion U vi ry 
fuificient to create a nt.', aud will aimnnt to a covenant to 
ftaml feifed, though no oth*'r c^nfidcratuin apiwar 

But then jt has hern infnlcd, here is not a JiiiULicnt coiifdcr* 
ation to pafs thc beneficial iiticml in this cCtitc* 

The conlidcratirui of tai lliillings it is laid iv cnlv a foim in 
the conveyance, and not fullxieut c.f iifcll lo ]>Mfs ihccdat*:: 
neither Will the confidcration of natural losx undab'e^ion alunc 
pafs it. 

But I do qot think thefe cbfervntions mateiial in thc yrefont 
cafe, 

Conlidcrhow it flood at crimmnn hw before thc flntuicof 
ufes*, there was no necclhty tluniiJiut there fhould be any conh« 
ration caprelTcd to pafs the cftatc. 
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(l) See A/trrit v. Uiprm^ii, m* l (j) Brnuar. t vol. tjl. 

»l. 40 +- 

(a) V. J'raiiy, pod. 156, 


•I 

and note 1. 




in die time of Lord Chaaceilor HAtpvicxE 


• ICQ 

As for Snftance tn the cafe of feofF/nencs, there was no con* Llota ▼. 
fulcration at all mentioned mtheni> and yet the cltatcp4{rcd hy 
llicm from die operation of law. v/ vwtieSatro- 

CAn(entbet«rffi th«twe bouTciOflVA »4 t» amid lQr/clCure*i» and «cr^eaj<liy 

with wb« uufli »tt DOW. 

In procefd of tlme» for the fukc of avoidini* forfeitures to the 
crown, when the contefU arofe between the two Imuich of Tcrk 
and Lana^i'r^ and Ukcwife to avoitl w'ardfliips, b nh v( them 
with a friiudulciu intention lo elieac the crown, and llie l^nli of 
what the law K.ive them, ufc4 were iniruduced, and were caucIIt 
the lime with what irufti ue now, and I wonder how th *y e;er 
came to lie dillingmllad. 

'i'he doclrlnc of .1 refu!iltii{ ufe firft hitroduccd the nullon (1 a> 
tlure luuft be i cuuihkrnimi cXjKcfled in the deed of feol> 
ineiit, nr other wile nothing could pal*9, but it would refuil to 
the lentlbr (t). 

And To it i.i inriftod oix here, that thouj^hthc L*;;al paiTes 
by the Mature of ufe^, y. t tltc bcn**>ieial intertll w*ill mn |uh, 

Ui there is n it what the entire (mII> a valiiab^c conlideritIon, and 
confetiiieiitly ih re \y.\ remittrull fur the heir. 

I a.n no A h;utud do.ini !'y t!u* ft uutc of Tmu h and perjure :, XatUiaiUire- 
tneo'iflrue riotinn^ a ri*fuiiln^ ciull, hut what arc there e.dletl o«attii- 
truiU hy nprrailou of law j and wluc arc lUdl ? Why J:r/l, 

Win II an cllate W puichar».d in the name of one pertbu^ hut the jurit» bur wM^t 
nvMurv or conlldcraiion U i^sven hy another or /r.*:.v.//T, ly bjr 

««*»* v<ii ' « *!•*.•••* uvtriJunut Uw, 

Wiierc a initt i;> declared iiuly to p.iu, and noihni^ Hid us 
to the reil, w*hjt rciuiii.s iiudirpofed of rcanisto the heir at 
Lw% and they cannot be fjidto be trulle^'s ftr tiv; reruine<'3}« 

I do not know in any oih'^r iiiflince bolides theu two svherr wh«A an 
thiA court have ilectared rcfuliing iruds hy operation of J iw, •• punhoTr^ in 
unlcfs in c ifca of fraud, an*l where tranf.iCUous have been ear- oji 

Tied on lU.f/a Jttiif, mtficv ii p 4 iJ bjf 

artuiH'T, Uu Kaan 

rcfuliin^ l'»t 4 ; tH wVrf ititd«vl«iea ouljr aa in p4rf, ^n^notbini tV»d r’l^,,whi:ceBjinkun« 

tlirf'TrU ••I’rdUlo ID Uk hof 4 . Ijvir. 


(l) TSe reader is referred to the Ef- 
fiy on Ufo and Truli'^, i <7, to 134. 

(:} WnJircrpccl to thia pouiion the 
following oblervaiiona occur. It the 

cunrjJeration b r.r;* in the 

deed to be paid by the prrlun in whole 
Paine the conveyance i» taken, aud 
paihlng appears in fuch conveyance 10 
create a prriumption, that the purchafe 
Aijiiey bcionged to snother, th.'n p..rol 
jTiiofcannor be admitted n/ur /fv 
•f tlft p:%v<ihtjci' to (n’ovc a n hilt- 

irr irufi; for ihit would be co^'trary 
to ibe Ha ute of Kra uda and r'erju'ies. 
Khk V. Wtkht /'#r. (*Vt. //W/.r %h 

CMvicn'i iUft Hid. Hi //«ve v. 

163. r. /'n.y#v. intd. irij OVi 

rB;e/v. V^ v* 

4io. Gy «*re 75. 


But if the nomin:: r^hafe fr* ///>• 
fifKt givra 4 U«*i.!4ruu4ui of, or confrdcf 
lUc irad, (oeii it takes it out of rbe 

lljtyc. J'm/'nJ* v. Mvh'’9jf \ /*. fA*. 
322 . Rrjh V. A! m. 7 , OT.v 1 koh ^ 9 , lo. 

In f./r.ii* V. 40.7. liiere A isevj* 

dence in Mr. hand writing, thit 

thttf Wi}Ji ..'ii IffxH »*/ i*h '.iftiift:J 

$ut iimt'to t:m' 

bo if it appear* on the face ol tJto con¬ 
veyance (whether by recital or other- 
Hile) that the purc.lalc was n^de with 
tliL* money of a third perf^n, ih.it will 
create a truH in hu favour. tC k 

/'/>». C^*.! H4 /);f. V. Dfj 1 

J*. ly. 414. RftiU V. ft id/, aK/i I roJ. 
$ 9 . V poll 1 ) 7 * 

(5) V. i* 4 «kr, poH, 136, 

But 



'i|t CASES Afgned tad Jkttmiati 

Ll«t» r« But in the jnrefent cafe there it no fraud at all in the p a nt ee g» 

ItifcLpr. ^ fcheme in die pUinnff*6 aneeftor to fecure the chtfiij at 
all cYcnts, fuppofing he fhould rcfoke hia with 
nebrirtt tsw has been fatd) that it was net the intention to gcre this 
eMinotwaBtm edate to the defendant^ and confequenily the heir at law ia m- 
tilled; for the heir ac law does not want an etpiefs intention i 
teughku ^ and it is certainlr fo in the cafe of a will, but itli otherwife 
whtnnfe vidi With regard to a dceil4 

aettfSttaM. there, fiocc the Aatute of Frauds and Perjuriesi tlie lines 
are tsa&lj drawn with regard to refukin^ truftt, and the heir 
at law mud ihew an exprefs truit for hiin in order to intitle 
binlelf. 

A man that conreys a truft to another, and barely for 
Iiimfeir, or for the u& of his heir at law, doea not generally 
Infert a power of revocation, as las been done in the prefent 
cafe* 

Upon tlie wlide, I am of opinion that the legal eftate did well 
pafs, and the beneficial intereft likewifc \ nor do I believe there 
was any iutentlon tlut there Oinuld be a rciulting truft for the 
heir at law, but the whole deiign of the pliintifT*! anccllor was 
to fecure die durity nc all events. 

ffardwlch therefore faid, he faw no catife to vary the 
decree of the Brh of Nwiaifr 1734, and ordered the fame fhould 
be aflirtned; but declared that the plaincidii, the heirs at law of 
Sttimff were in titled to die two ann'iitiei of fifteen pounds 
each, devifed to them by the telUtor for their lives, and di« 
rcAed die arrears and growing payments to be paid to the plain* 
lift (i), 

(0 1740. fbl. 155. B. 1734. foi. 74. 


Cafe 134. 


WiHitis and ih Wifi verfus ihtfim Dof. 


iUlr»« 


J O R D CtfAKCEtLOU T It is not a rule in all cafes, that 

_ I ihould charge an adminillrator with inureft on account 

Srtu «di of P«rfonal eftate* 


W fsebul ttua. 


But here has been a pc^efljon of a perfnnal eftate in the hands 

tX an adminiftrator for thirty years, and part of it was out upon 

mortgage, which prmluced intereft \ but however this point inuft 

be deferred dlJ the Mafter has made his report. 

libMcnU* Attoche cofts, let all parties have it to the time of the hear- 

ing, and refcrvc the coofidcration of other cods till after the 

A««u Sa sUmt* Mailer's report, for it is by no means an invariable rule thtt ao 

alciisaitt adminiftrator lhall be allowed them at all events f 1). 
stsoo* ' * 

{i) Xtg. Lik P. tj^o. hL 1^. S€»ad, 



in the Time of Lord Chancellor Heuvxeut 


. 15a 


B<vctir Terfua fix fame Daj% 


Cafe 13J, 


T hough a defendant m a caufc ha* made default, Ymi mu ft mak* 
you mud, not with flan ding, make a di'crcc complete ami ^ 
abfolurc againft him before you can petition for a rc-licaring, 
and fcTvlng him with notict: of the order for a re-!.,arii>tf 
not fufTiwentj hut though the Clunccllor for I'.i i oefer’t d:f- 
miiTcd tlje petition for rc^hcaring, without any pnjiiilicc lo atty 
new petition in cafe tlie party ilioiild be advlfcd to it, after the aeving. 
decree is ]>erfcclvd, yet he would not order the depofit to be ilU 
vidcil among the parries, who appeared before him on the pre-» 
fent petition, bccaufc there is noUnng done upon it one way or 
other (1). 

(1) The depofu was ordered to be paid back. ^>7. Lik A, 1740. fol. asi. 


Sz/A*/ verfus Tii Alt^rtuj Ctmeralf hltrth 14, 1740. Cafe 

T he late Uuke of Wbarhn on the a4thof Manh^ * 7 J 9 » 

by deed-poll under his h.*ind and fcal, conlidering that Uua* .*r/Vivrr. 
the puhiick good is advanced by the encouragement of learn- 
** ing and the polite arts, and bciag plea fed tliercin with the 
** attempts of DoAor /Iwirg, in confidetation thereof, and of iigkik c vvi U 
the lo\*c he bore him, did give and grant unto the fald Do^or 
ITinag an annuity of 100 A to hold during hU life, out cf all 
** aiul every liis manors, mefTuages, lands, tenements, ami he- cunfiik'MHoB 
redhaments, to be paid him or his affigns half yearly or quar- 
tcriy, witli a claufe of diflrefs m cafe uf non-paymt.nt.’^ bmi} Uui h not 

a ly J LOfid- 

SeridM, im doct it amount ta « valiuSls oca U ih« tyc i»r (U (i). 

By an indenture dated the toth of 17^2, inrolled in 
chancery, and made between the faid Pmiip Duke of IVtarUn^ 
of the one p.art, and Do£lor Tcung of the other parr, reciting 
(he above deed-poll, and aifo reciting that tlic faid ])uke was 
inilcbteil to Do^or Tmag on the faid annuity 10 ajo 4 to Mid^ 
fnmMtr lail, and alfo in 100/• more, making 350/* and alfo 
reciting tiiat the faid Doftor T<w»g had at the Duke’s fpccial 
inftance and rcquefl quitted the fervicc he was in, in tlic Karl 
of family, and thereby loll an annuity of ico 4 and 

alfo reciting chat uie faid Duke, being willing to make the faid 
l)o£lor T“M»g fome amends for his faid lofs in quitting the 
Earl of £xftrr*$ family, had propofed to give him a furihcr au* 
nuity of too/* to be paid quarterly in lieu of the faid 350/* 
and of his faid lofs in quitting the Earl of Fxrtrr^i family; 
it it witneffed, that in conridcration, the Duke did give, 
grant, bargain, and fell to Doclor JlfUffg one other annuity of 
100 4 beGdes the laid annuity granted by the above-mentioned 


(1) See Jamfin v« i Br$* Cha* Cha» J4 

VoL. II. L 
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deed-polli to hold onto the (aid Dofior JiuNg and hia alligna 
riurin;{ liU ]ifc» clear of incutnhrancet; and the fnid Duke did 
tlierehy charge all his m;inora» Iffr* he waa intltlcd to in law 
or c^uuy’t witJi tlic Cud two annuities of ioo 4 each| payable 
quarterly. 

By a deed dsted the K2thcf 7 <//y^ tyaii the Duke charges 
the hfids ill trull to h!r« Judice witli the 20o/. an« 

nuity of Doctor Touttg* * 

A bill brought hy the Duke of Jl' 7 :t*rfo 9 C» judgment creditori 
in Hilary term t72a» in Aughji 17239 there waa a di'crce for a 
faJc of the tnid*^^iuceS| and that the money ai 1/1 ng ihcrefvom 
fliould be paid to the creditors according to tlieir priority> and 
the refiJue to ihe Duke* 

Doctor Tvutgy in hU caaininaiion on the 4ih of i'et% <7309 
before the Malter, fets forth at Urge the coMiulcraiioiit of the 
annuities 1 and Ukewife the Duke of WharUit s j;iving Idm a 
bond, dated the fjth of Mat fh 1721, in the p;nul!y id i:co 4 
conditioned for the paynunit of 600/• in conlidcMtiun of his 
taking fcvcnil journic;ii and lx hi;* at great cxpciKcs in order in 
be choferi a mcmticr of ihr Ilonlb of O^ninumi at tlic dcir.v of 
the fail! Duke, mid >11 conhdir4ti«*T« of Jiis giving up lv>o liuugi 
of 200 A ami *|Oo/. /rr .mn, value* in the gift of AH OWV CcHrgcy 
on the promifet ni.idc hy the f.iid Duke, uffening and ad« 
Yancing him in the world* 

On the 261*1 of v/yf7/, I7d0i the hoiul creditors cf the kite 
D ukc of li^hu'tiu broughl their hill* fetting forth the decree in 
the furmrr 1* life; :*i.d .hiruud •hit nihthc iiir|s!>n**ni 11:111 cniur 
crcdiu>.*R pn.widal for hy the I.Jd d.**:.o ]•..d b»L':j paid, m;d 

that llu'Tc icmaincd JuUnriru: i:. tre truilt e* * hmuh |mv the 
b ind e'ebtv* and i\ii li.e kniov 3 ii 10 L.* r»*.n(i- 

d rred a? a yraliiiu «e prelcnt o:ji‘, j;.d ought lo be pofti-f.iud lo 
their dcnctnd »* 

*1**1'’ Mi''h:r, on ih*. lAdi <• JJrr%: Vr, in.ike>.i tcpc'rt of Duc- 
tor dciJUiwN* a.K* Hat.-; 0.;* j»**,rral i..<U inuj- 

tinnoil rrl.nitir; to u.e fv<i •a:uiuit:- s .md the !•., and lays tf:;** 
he did not ,4.0*. ivmiiiary con'ider oioji liiircr dir the bond* 
or the a:minij;«, mid :dr» Ratus, 1I.1I hv^rrl of ihe cre ditors of 
the bte Duke for mom y ruiJly i:ut him Uill unp.iiil, a:';d 
ihcrefiiic wh.*lluT f!.e fa id drRM.’.ds of Duclor tct.fg amountico 
to 36; A ff.culil mLc j.hif'r of any 'r ilic deoN f'd'lVijii‘nr hi \»)»h , 
which iv«*Ti* for -t cofihiienttion in juoacy, Lc iuLiniii lo the judg¬ 
ment <tf tio’ Court. 

Loro CH«^^*cl.lLor, 

I cannot ticttrinsne n«»vr hnw fa«* l)i*Cii>T is Ui he pro- 

Lrffi to gcrtaMi Mociltori;, 01 ftii:,rit'd, uhuaic iiotpaaies to 
the decree, as they are noi before the Cuuru 

*JJjc pant of his firft an;;c:ry is vu ionrdrr..iinn that the 
pif iliek goo-l is advmicrd hy ilic 1 ncour..p invo* i f h aniing mul 
ihc p'diic arts ami of iJie of t ,’7 ttUr;\ \ivhvi J*h afed with 

D.idlMf rittcmpts ihvreiiJ, mid in tunlideuiun likewiicof 

the love he bore lijin* 


The 
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The fecond annoltj ie on confideratioa of die l>uke*« being 
indebted to Do&or T^oung io the fum of 3 50 A and in confidcr* 
ation of the Dolor's icartng mf Lord feiTicc, and there¬ 

by lo£iig an annuity of 100 A /ler shub during hia life, which the 
Earl of Mxeifr had before agr^ to fettle upon him* 

As to the Crit annuity, I am of o^nion, that it is not a legal 
conrideraiion; for though it may be a very good inducement to ' 

a perfoB for bis doing it, yet it will uot amount to a valuable 
confideratioii in die eye ol the law* 

But then Do£lur ft^ung in his examiuation before the Mailer civini u? t pc- 
fwean chat he quitted the Jixftfr family, and refufed die too A advX 

fer <i««. annuity, which bad been odered him for his lifcp pro- 
vided ho would continue as a tutor to lA>rd Bur/iigbf anti this crs^^anvufttt 
merely ujwu the prelTmg foliciutions of the Duke of Whartw^ «vaiuiAU 
and the aflbrauecs he gave liim of providing for him in a much 
more ample manner. inoMyp«jS<io«a 

If this be the truth of the faft, and itis no wliere contradiAed," ^ 
it docs certainly amount to a valuable cooGdrration* 

For it has hcco truly faid, that it will equally arife where a 
perfoii gives up a certain pcciiutary advantiige at the time of the 
grant, as where a fum of i:ioi:ey is a£lually paid down at the time. 

And (hough the grant id' the Aril ajmuhy may be voluntary, TKefc Wui w 
taken itngly, yc( the recital in the fcconiiwill alter the nature rejn due on 
of it, and turn it intoa valuablccc/ufideration^ for as there were 
arrears on the liril, there is no doubt hut tMi was a juft and Liferdmiwu 
lawful debt, and the promifing not to fue for thofe arrears was a ■ 
go Oil con fide ration, and from that time the firft annuity ccafed 
to be a voluntary grant* ceiredtDS<a 

The bond can never be fupported in any oihcf light than a »oUR«fy ufA-it. 
voluntary one, for It is recited to l^e given in ton fulcra tion of 
Do^lor ycNHM^i licing at a very great ex pence, when he was can¬ 
didate for a fcjr in parliament* 

I c.mtiot confiJer this as a valuable consideration, for Doftor The eKpence • 
cannot l>e fuppoied to be a candidate for a feat in the 
lloufu of Comnvjos upon any other view but ferving his country,, mem 
a:ul the part the Hukc of iVl'tirlvn took in the aSfair can be con- iiAswnt, i* ii.h 1 
fidcred no oihcrwifv than as a defire or requeft at moil# 

*The Doctor's am) aitica were by L«rc/CAiwr.Vw* directed to port* 
be paid out of ilu: money remaining ui the hands of ilio trullces, lofthaimipwie. 
mid which arofe frum ilic falc of iltu tiufl-eftatcs, f;> as not to L 35 ] 
iliihirb any paym*jats that have been already made, and which 
are con>j>rifc<l in the fclv^lulc tu die Mailer’s aqiort, ilut was 
conlirincd in 172^* ^ 


Kumijbtrt verfas 3 "wr/ig, M.irch 16, 1740* 


Cafe 137. 


A n award was made a nilc of the court of King’s B^nch 
accnnling to a fubniilhon f«ir that pnrpolh* aiul an at- 
UcluMcnt has been granted for ii*x obeying; the .nv.ird* 

ty of Um aU»l(rjtnn, at Hw awtrl wu a iiile of «<H»re therVi wliUh thr ptCr.SJ' ow^li. totiv 
Sy ihcwifi*; c^fe wby tht ruU tc;uSi.n<..S ir.i Uu *H>u*|CiTrriowL< «a Awt b« 

ouii: 

L a The 
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deed-poll, to hold unto (he faid DoAor T^ung and his afTigne 
during his life, ch*ar of meumbnnees ( and (he faid Duke did 
thereby durge all his manors, {5V« he was intitlcd to in law 
or equity, with the bid two annuities of ioo/« each, payable 
qu liter ly« 

By a deed dated the lath of the Duke charges 

the lands in trull to hire Juilice u<tUjHy widi the aoo/. an* 

nuity of Dixlor JT^ng. 

A bill brought by the Duke of f/?v/r/stt’s judgment creditors 
in IVitiry term lyia, in Anguji (here vas a decree for a 
falc of ihe tnillHSuatct, and (hat the money uiifing thcriTi om 
Qiouhl be paid to tl^c creditors according lo iKir priority, and 
the rcftdue to the Dukct 

Do£lor t'wfig^ in his cssminaiion on the 41I1 of I'eK 1730, 
before the Mailer, fees forth at large the conlidvr.itiims of the 
smiuitiest and likcwife the Duke of Wl.^rUn'^ giving l lm a 
bond, dated (he ijthof M^irch 1721, in the piiialty of i2CoA 
condttione«l for the paym^Mit of 600 A iti eonfulcrutton nf his 
taking fcvcml journtes, and being nt great cxpcnccn in order to 
be chofcii a mcnihcr of the llonfc of On moons at the dcl!u of 
the faid Duke, and in conUJcr.uhm of Jus giving up tnu Hungs 
of 200 A and 400 A [hT cnH% value, in the gift of AH S'.v/V 
on the promifes miulc by the laid Duke, of feu lag and ad- 
tancing him in the world. 

On the 261I1 of^//WA I7.|0» the hoiul crvdit<irH cf the hue 
Duke of WhAvt^.n brought (hciv hdt, fetting fortik the decree in 
tlic former c. t .*i.d iiiiifud that all. ihc a:id cniur 

creditors provided (•■r It ihe l-hl 1 .jd b<cn p.ihl, r.i;d 

thill th^ro remained fuJiiOLitt it. •••c trutlv'* * hmds i<» jnv iltc 
b«»:ul debt*, a:ul t ut iIjc rldm 3 V%vje ?> to h.r vonli- 

i!.rc<l at a gr.iiuh) or pruciii nn'y, t.. dungln lo be poftioikd 10 
thwir dcRi titd ;• 

Thr M.'il rr, on iIk i6*h of J} tft. ’ r, n.KC*. .> rcpi'rt to* Doc¬ 
tor dvioi'ridvj .*t;id ftai.s r!.: l‘•vcr:d i«e!orc mcji- 

(ioned rcl.uiii^' to liic f 'ti anud^:i< s ai.d H.t and Lys ih,.t 

l.c did not fuid ::ry p.* niit..ry lorlidiTafion iit*:vr *or liic bond, 
or (he a::i:uiac'», •iod ajl-i ll.iics, that iLrvr.d lu she creditors of 
the late Duke h r nv>n<y really 1 at him arc Ui:! unpaid, and 
llier»'foTc \v!i.*llkr f! c fiid di ni.n.ds of Drftur Yvtfrv an:ouin:r*» 
to 36? A fen '.M ft: lie phoc of any n lo«: dibrs f'hlVijMi’ii^ in Soi v, 
which w*:n* for a toi*IaV;r«(ion iu tncacy, he fuLiuUs lo the 
mcni <ff tfr** Ojcii. 

IrUHD CHA^C^LL 07 | 

I c*nino: licunnint! mr,v Imir far IViclor is to Iw pre¬ 

ferred lo gcfur.*! cicditors, or p'/lf^ont'd, \khoaie not (>a:lies lo 
tir: dveter, as t>K'y arc nor before tl.c Comt« 

7 hc guilt of hj( Crli annuity is on lotifder.dlnn that the 
publick g'lO-l Ji sidvaoerd by ihc <iicouragcnj:*M of h a using and 
I Sc jrdiu* arte, aiul of the Du!.*.* of bcin\ jdcafed ’.vitli 

Doctor 1 vtnp\ niiempu thcrciiij and in conlldciaucn likcwife of 
the luve I l^rc hinu 

Tl:c 
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The fecood &nnttUj is on cenfidcncioo of the Duke's heing 
indebted to Doctor in the fum of 350/* and iii confidcr* 
atton of the Dolor’s karing mf Lord terrice* and there¬ 

by loiing an annuilr of looV.j^ mv» during his Ufe» which the 
Earl of Extttr had before agreed to fettU? upon him* 

As to the firit annuity, I am of OfnDion, that it is not a legsl 
confidcration \ (ot though ll maf be a very good inducement to 
a perfott for bis doing ir» vet it m ill not amount to a valuable 
conHdention in die eye of the law* 

15 ut then DoiSlor T&ung in lus eaamiuation before the Mailer cinni op t pe* 
(wears that he quitted the lixettr family't and refufed the ico/* *xA»rir 
per /7««5 annuity! which had been od'ered him for his life! pro- 
tilled he would continue as a tutor to I<ord BurLighf and dds 
merely ujH>n the prelTmg foliciutions of the Duke of WharUn^ maT&ivdUo 
and tlie adurances he gave him of providing for him in a mucli 
more ample manner. pumey^USoos 

If this be the truth of dw fafl, and itii no wliere cootradiAcd! ■* ^ 
it docs certainly amount to a valuable coofulcratiou* 

lor it lus liccn truly faidi that it will equally arlfe where a 
psrfun gives up n certain pectiniary' advantage at the time of the 
grant! where a fum of mot:cy is aflually paid down at the time* 

And though the grant uf tive firft anuuity may be voluntary! Thtrt bcUig 
taken finglyi yee tlio rccitui in the fecond will alter the nature re^r^Soc ao ibe 
of it! and turn it luto a valuable cep fl derat ion*, for as there were 
arre irs on the lirfl, there it no doubt but this was a juft and itte&rUiftm,«ai 
lawful debt, and the promifing not to fuc for thofe arrears was a * cnnS4«r- 
good coiindcration, and from that time the firft annuity ceafed 
to be a voluntary grant* tttUi u Wi 

*rhe bond can never be fupported in any othef light than a 
voluntary one, for it is recited to \< given in confuierarion of 
Dudor lkr/H|'s bi*ijig at a very great cxpcncc, wlicn be was can* 
didate far a Itat in parliament* 

I ciiimot coudder tliis as a valuable confidcration, for Doctor The tspence a 
cannot He fuppofed to be a candiJate for a feat in tJie 
lloiilc uf Commons iijwti any other view but fenring his country, Pol¬ 

and the part the Duke of IVkvtan took in the aflair can be coa* iMncr.t, L n>ya 
fidcrcd no orlicrwilV titan as a ilcfire or re«|ueft at nw‘(l. 

**rhc IXjc'tar'tf aunalties were by Lcrd f.'Avwc.vV^.* directed (o f^nthor.^ 
be paid out of ilw money remaining in ilie hands of the truflcrs* pui^ae. 

L •155 i 


»nd wliiuh arofe from ibc fde of tlio trufl-ellatci, to as not to 
dijlurb any payments that hare been uhcady iiiado, and which 
are coniprifcd in the lelvj«lu]c to tlic Mailer's report, that was 
confirmed in i 72 u« 


Kam/Jhire vcrfui Vuiffigt JiLircl/ 16, 1740* 


Cafe 137* 


A n award was made a rule of the court of King's flinch Tlip tn'ut 
according to a liihtuliSoii lor that purp'ifc, and an r.t- 
luciunent has Ixen granu^l for nut obt ying the award* tMiU kiexA :ao« 

^au thi pbiiiU* 

t]r 4^ llu arbiintin* M th« 4Wirl wjs m%l<; a mlr ^ *>wct ibm. whkb tSr nCyU* »»m 

hy Jimriri;: cjufti why the role .o .m Um lat the awmU th>>«U iwi b« 

AiJu jkauiukC. 

L 2 The 
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The plaSntltFhere has brought a hill fuggeftiiig fraud and cor* 
^9tt9c. ruption ill tin; arhiiratorsy and praying tmt the award may be 
fct afidc. • 

Tin: defendant pleads the award in bar to the plain tift'^s bill 
and mliih it is a fair and juft award* 

Lord Chur.celicr faid to the plaintifTs counfeh Wlijr did you 
not proceed in the court of King^s Bencli> the proper court *to 
examine into the paniatiiy and corruption of arbitrators, which 
you might liave done by thewing caufc, 'why the nile for an at« 
nchmeiit on the noti'perforinaucr of die award lliould not be 
nude abfolute* 

I remember faid his I^dlliipi but one inftance in this court 
of a hill brought for this purpofei which was in tlie cafe of J^hn 
ITanUi). 

But as the anfwer of tlic defendant to tliis bill is very loofe and 
general, and there is an caprefs fubminion to amend any errors 
which tlie arbitraton may hare made in refpef^ to the mutual 
accounts deUvere4l in to them by ihc parties: let tlic pica ftaiid 
for au anfwer, wiiJi liberty to except. 

(0 8« C. s 316. ftated from kli, Bnk 165. Ltoj»0cd v. Crowder, 
the Regtder'i book, bee alfo Chittt v. 395. $oi* Mfiiolfe v. /ivj, umU 

t 9 ^e/, 315. Mmritt t, Cew/* l vol. 64. note a. 


CaCe 13B« 


CoHiN^t^n verfus f'kU'ier, iUfamr Dtij% 


^ pidotJir, ^ dT K* Csr/iWg/se, who was formerly a papift, while he was 
arfas! of the R 9 mijb perfuaHon, aSgoed an advowfon to the dc* 

vovio!) t» th« Kudant for tlic term of 99 years. 

Senndant (ot 

the term of 99 jreve, anJ kivSns couibrme<l hai Srvaiht hi* SU1 Air * xt^alfifaiBcnt of the termi Tvsieft- 
inf be (uJ pAljr AiSifSeS It in tmS fur hiiuiv!/. ojmI to ^void ibc ptiuliic^Jf ihe Aituu of] i. and 

The dc(«fl 4 aiit pleaded the ftihite of Fnuda anS P^yttr> la bar (0 the difeoecry, bat bp hit anfwer 
•dnitud (hat the edvowlan vas affigned ta him IW the purpuTci charged by the bill. 

Lord HurJmUAt briJ the pica mUl be ovvr-rvlcd, beba coupled wiibaa aufwer which admits 
the fatti (i)> 


C ' 5 ^ ] Since his conformity to the proteftant religion, he has brought 
t bill a gain ft the defendant for are-aftigtiment of tlic term, fug« 
gefting that he hod only afligned it in truft for liimfulf, and in 
order to avoid the penalties in the ftatute of 3 J/tf* i. cof, 4. 
feB* r, (fi*. and 1 V U, r. 26 which veft die prefentation of 
livings in die gift of pspilU in die two univerCtics. 

To diis bell the defendant pleads the ftatute of Frauds and 
Perjuries in hat to the difeovery, and fays that there was no de* 
cinration of truft in wntliig, hut by his anfwer admits that the 
advouTon was alfigiKd to him for the purpofes charged by the 
bill, and tliat he never intended 10 take any beiicHt to himfelf, 
other wile diau in prefenting the other defendant, Mr. L^ggin, to 


(t) Cf^OM V. P;#c. SC$. Pottrr v. Poifn, I /^/% 441. Gnttr V. 

Sfmmdjm v. Ttvettf, fVir. (At. 374 . Awtk. jbd* M'^A'iwFr^ v« 

Crwerv. 1 Sit. 3 C^i 559. 

the 


f 
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the church upon the next avoidance, for that he was recom- CoTTiif«T6« 
mended by Mr# IjPggiri to the piaintilF as a proper perfon for a ^^*’«*«** 
erantec, and that he did not kuaw die plauitilT above a month 
Mfore the grant* 

Lobd Chakcillor, 

I am of opinion that the plea ought to be orer-ruled. 

Undoubtedly, if the plea ilood by itfeJf, it mi|;ht luve been a 
fufRciait.pIca, but coupled with the anfwer, which is a full ad« 
million of the it nmfl ovcr^rule the plea* 

If the admidiou and coiifeirion by the atifwer amounts to an . 
admiflion and confeOion of a trad for the defendant as to 

the fir(t avoidance, die confetjuence of diis is a rcfnlting trufl 
for die plaintiff after the prefentment to is performed* 

And this is the cafe upon the ftatiite of Frauds and Perjuries, 
where the adniiinon of an exprefs tnifl to one j^erfon, is like* 
wife the adiniUhm of a rcfulitng truil for aiuiilicr (i)* 

If the ilcfcmlant luil ilcmnrrnl to tius part of die bill. It might 
have been of a ditfcnnit cojdidri.ilicau 

For as this allignmcnt dune in fraud of (he law, snJ Lord 
mcrclT in order to cv.idc the lUtutc of t 7'/»** i* ii* C. arJ 
I lYHit o Af*o% cht ft.tSjAc KmIiIc* 

inuiicS to tliir 

pvt nf the hjllj f’tcU o ffiuiloleai eor.r«’yioce «wlJ, at (h? hcaiirtfi hive h;en maSe adft4u*j; a^Aieft 
ibv frantur* 


I doubt at die hearing M*hcdicr the plaintifT cruld be ndteved, 
fudi fraudulent convevancef being nude sbfuluie aguiiiH die 
grantor* 

The of ti Atwe^Jidt* 2. A* 14. docs not, in the cafe of a f >57 ] 
papilf, make the whole trull void, hut only the turn ujx^n uii TtieaAof 
uvoKhince, which is veiled in the univerlitics*, in the prefent ra y/«c«^<f>oc 
cafe the phUititT con formed before there was »ny avoidance, and 
eonrequently there was nothing veiled lu Ihe uiuvcrutics* wlv.ictrurtvmij, 

but(j:il)^ the tvin 

mpea as aveUinu wKkhls veftfS iu the yaiveriitic** 


The a£ls of papifts are purged upon their confomiiry to tlie m their 

protcflant religion, and arc freed and difcliargcd from aiiv pc. oaiwwi y, era 
naltics and lidles which they might otherwife fuftain in rcfi>cd 
of their rceufancy* y^uft i ym, 1* r* 4* 2, 3* mi|hi otherwir* 

luCunin ref|«<!S 
ti tbvlr rccyfiocy* 

( 1 ) S/vI/ffp ante 1 ^ 0 * 


Ahrnham verfus D^gfin^ thiJltfue 


A 


Cafe 139, 


Bill was brought for a difeovery* When adefeos* 

The defendant anfwcrcd to part, and demurred to part 
,. p r » 1 to 4 f 




'I.,*** 4 I ir. 


of the difeovery* 

f • W MoiMi aTtcrw^rv: 

CtlANCRLLon, 

The demurrer mull be ovcr-mlcd, for it is an abfu'tllly after >«••! 
(he defendant has anfwcrcti to the difeovery, that he should 

” after* ’ 


il* 


X9 \hv Iv .iK 
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C A S.E S Arfucd and Dettrmiocd' 

afterwards demur; you may indeed anfwcr to a bill of dI(co« 
IH»teo». demur to the KUef, but that ii quite diSerent from 

what the defendant has done in the piticnt me (I}» 


(x) See /17T* a Bf, CZtf. Jt//. iSo. iVfVe y^mes^ a Cio. Rgf* jip. 


Cafe 140. Mm verfus J/m*) 6» Court on 


8 .C. Oifft. Cba* 
mcp. 464 . 
Severs] ptruioa 

rwer.chc MIS* 
Unpi In many* 
iiii Mill /.. 
i var 4 ofiUi 
ceurtj to tfAs y* 


M r. Cbor/etf a clergyman of Hirrw on the Hittf who mar* 
rieJ Mtf* Sojthia Mre, a ward of this courCi without 
\C2\tf to one yotn Ari; and Mr. Uha/th anil otiicra, who were 
prefent when flie waa married^ appeared alibi to anfwcrthc con* 
tempt of tills court. 

M. 


JjOOLn ChikcplioRi 

Kscinc.:iti Thkfc are mifehiefs that want the correfiion and reforma* 
h«fr*Ju«I rf **'*^*' ^ Legiflaiurc as much as any cafe w h.itcvcr, and I 
ti e Uiifluyrt bctievc it will very ihortly come under the coruideration of par* 
lament (1). 

[ 158 ] .7*-^' Uf^inh muft in the firft place ftand ccmTinttcdi who 

lord r*r4‘iUit 5 ” condafling Mifs More out of her guardian’s houfe, 

faid»ib<Aiflii| ^nd gave her away at the wedding. 

■wi^* a w«iaa;i 

at Mf Mrtiisvi ai the \S aot as sCsadsl thisfi |(t i; a ^r«iMnjr ahnyi anS 

Mir^niUci tie p«n; j «hs a;a e. 


The giving Ti*.v;:y a wnman at llw lime of her maniagCi as the 
{4ihcr» Lmui;;h \i U not an cllcntl.J ihing> yci it is a cnltom ur 
ccrcmon/ winch clergymen always rcqinrci Hndconfcquemly call 
fur at the lime* 

Tssukcperfoni Indeed it is ntu barely Imirg fonie hand in the trinfaflion 
IstUettMscsrt. Qf jnarrr.i^c wJjicIi will it.-kc pcrlbns liable lo the cc^nfurc 
lo of court, Iwt liicy mull appear to have Ken concerned in 
tMsrisisaicsn* the ori;;iiiaI t:ontriv:uicc of the marriage, ami to have hven sp- 

of ;iic infant’s being a Wiud of tins court, which Mr, 
Seicjawardor Vhfii IS provcil 10 jiavc bccn, uuil Hut denied by alGdavitS on 
Uk muiu his part. 

Mr. the clergyman, w ho married Mifs More to Pccl^ 

comes next under conCderatioD. 

TH« MtMj It is \ cry fuvpriiijig, when canons, with rsrpc£l to marriages, 

do^^n dircSions fo plainly ior the conduct of ecclc- 
fiidlical officer> and dcrj<ymcn (which, though they Jiave not 
ftMitrcaoc the auOmrity of an oCt of pailiamcnt, and coiifeiiucutly are not 
Is 7 * ,jpQTi laymciii yet ccrciiiily are prcfcripiions to the cc- 

chHaAicai courts, and like wife to clergymen) tliat there fliould 
be fucli frcijncnt inlbuKCs of their ikpariing from them, and 
introduciug a praclicc entirely npugnaut to tlutm. P* 6a* 



(i) See flat. aS C<o, a. e, }]. 



V 


in the Hme of hdtd CbnctHor Huimtcn. 


Cm. toi, in 1603. all of them extremely plain in their 
diredione to ccclcfiaftical officers and clergymen: one would 
think no body ever read them» neither the officers of U>c fpi- 
ritual courts nor clergymen, or they could not a£t fo diamc« 
tricalJy oppoQte to them, 

Proftovs rometiinca ftand at the doer of the commons, and fo- 
licit pctfoiia tn take out licences, juft in the fame manner as the 
runners ^to fleet parfoni do, which ia cot a very reputable be¬ 
haviour III tlicin. 


Mott V. « 
Mob i« 


Hircc pyiiihcs are put into the licences by die officer of the 
fplritu;il court. 

I ihould imagine that this is done in order to comply with 
the canon, by mentioning the parities where die ma.i and 
woman inhubit, and probably riamitig the third may be only 
upon a fiippi^fitton that the pcribiu may have a houfe both m 
town and country, and therefore left to their option to marry 
in either. 


• No ecclcfiafticfl perfon can dirpenfe with a cinon, for they Tht umai 
arc obliged to purfue ilic dircflioiii in diem with the utmoU 
eiaflncls, and it is iji the power of the crown to do it only. TiBdri' r? 

ptrurtii Bad a elcrfymaa wm pvf (aoMa to Barry a pciAa ovc of the pariOea ia wbiUi the man aad 
wo.nail rtSt.*, ialiaU< to •?enatUc». 


What Mr. Cktrits fwcars, I believe is true, that it is very [ *159] 
fi'Ctpicnt fi^r fiirrogates to iilJ up the blanks in licences with 
tlic flame of any other psrifli, and this in fome mcafure may 
jitldry ]ni>i, as it is the common methoil among clergymen \ 
but tlicn this will not cxculc with rc2;ird to penaitict: iti 
the c;knun, w*hkh er.prcfsly diref^ dtat no clergyman thr.U pre« 
fiintc u marry :i perfon out of die parilhcs in which die man 

and wofii^ui Tclidc* 

Up<»ii the whole, AS I faid in the cafe of the 
ClsfrUs does not feem to me to hare been a 
tlic contrivance nr dciigii of doing this wrongful a£l, aud there- emcrivaace 
fore is net gulhy of n contempt of the couit; but I woild re- di.i> 
cotnmer.il k 10 him 10 be mure cautions for the future* oracootamptoV 

the cwrc* 

Ibmcvcr, I w*iU not part with the licriKC, but wilt order it er^ 

to be iefe in rhe rerift;^T*3 hands, that, if tlicrc ihouhl Lo oc- ™ ^ 

- , * . lnia«re«:fter*a 

cauoii, the petitioner may supply to hmi for it* Umi bSe 

yeudM fir rnf^c * 
lure {ccourla U Ui uowiSm. 


otlier perfon, Mr. 
; all concerned in 




vst.s|}rQ 4 n 
not tt 

kc li 


Sm//& tcrfns r/v Duhe rf ^fril 9, Cafe I4r« 


OR D Chakcxllor: Though this court Ii7Tc gene a * P*^- 
r good w.iy in fupporting .\ bo»ik of accounts which ibiatvs ['.Y-V-i 
to a p:iriiicTi!;;p, yet I do nn: know any inilaiicc wIktc they p nkui^r iairr* 
fupporicci til fuel» a Ik»c*L thit H ilc to l;i: iwrtlciik.r '^*. 1 “’ 

inrcrolt ol Uie uiiicer, deputed l>v the i>4r<iu*rs to l.rcp lina gc« Sr fVp*sta(l iu 
ucr.U boek of a;;c«ui;t, feparaU from die pa:u;crtlup ailairs. 


L 


n>>i ei veZ 4 

41 *. 
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^S9 


Cuta 142« W^ai/e verfus fyL 9 rwoJf cn Sscrptm/f April lo, I74f> 


If an nttuWf 
1^ ih^ bcnelii 
M' Hit uu.«i r*i 
«AA<e| iK«uM 
iavrit }ijri of ii 
in luitJ.’) or 
traniKr mr«u*y 
f*um oM A<A’k 
to Anothvri (kr» 

is i'4K * roQi'fr* 

lion, rur »‘ou 
nw> tt*«l rolltfW 
ll* •« ir.n ii Ai 
1/ ii k^J Ciii^i* 
riir’* !•! tke Tainr 
ll 

ihc 7 JUo»*« 

^k’jn. 

C • I^P ] 


I F nn executor clunges and liters tlie nature of z teftator’s 
efiaiej it hai bven infilled that this a converfion bjr the 
CkAutor, and that» a$ money lur^no car^marki you cannot 
folioV/ i:(t)i Lut tiic executor by fuch tranfacilons Jut made 
Inmfrlf tv a ievojiftvil: now in general lliis rule is Hght | 
but St an executor, for the bench t of the tclbtor's Cilatc, (hould 
istveft put of it i.i tin funds, or ihould transfer the money front 
one particular ilock, aiidinvcll tKin tnuiiotlier, this* is not z 
convcriion rr appropriation by the executor of a teftator*! dlate, 
but you may ftiil follow it, as much u if it had continued in the 
fame pli|tht or condition as it Hood in at the death of tlie tcflator; 
for, in the nature of the diiu;; itfetf, the ex:*cutor could do no 
oUier\rilr, where a.tell stores cHnte is Handing out in the funds, 
for of courfe they wi\i require to be varied and changed accord¬ 
ing to the circumltanccs of things (a)* 


(l) See IfytA v. Kj»il\ znt$ l voL 9 r$rJ!ty v. Eart ^ poll, j 

59. vol. 391. 

(a) See Wurifi^^ e«/r ist# 


Cafe 143* Hivtn verfus //rrsrr, April 18, 174! (l)« 

C*M. A Father taking the advantage of his fon'a ncreflitics, to 
which lie was reduced by his unkind ufage, prevails upon 
vk'Rf (ht conlldcration of a bond for feenring to the fon an annuity 
tM ijviRVi* of of 50/. yvr (tun*) to give a tchafe of th.c fharc he might be in- 

orphanage part of his fatiier^s edatc, who was a 
•tjun <1« kjiJ frccii);tn of the city of Lctuhu* 
foe tccurio^ .lie 

l*4M jn ci Sof. •rvvJhon him to rtlecfie tkr Ik.^ie li« in the orfhin^e put ( the fitbor alfo 

141 iOKi>ehiio t ivleale efhU Aireof the orphvos^ pert, in confiSci^oo 

of All g<J»u*;vof ikc t.tTW ciVu^T S kot thete «cn not thelHmc prnofiOf hii bcini force J into lh< rrJvifi*, 
aivj »lur fj.I.wr hJ »i tiinc. jivuc^ hia s w^co/. 1^1 iL/kw-th htUt ihf rorWiW 

h/tupUnUi vli :f tiMjUnjs.'it si>L^txufUde4M^hffvtJ. 

L'.rd a^.*j tfi ttbtf jfu MSi hakUdt 9 h«reTttv^* 


By Uir 
ct lAHkw che 
OfpkAiuge pjrt 
muAgn in e^uil 
ihore», jn4 il'siis 
father lurn4 l2«e 
AiMiry inco Ary 
v^ker fli'pc, 
which he chinks 
Auy tske it out 
of thecutom* 
yrithc fourt hjf 
reNrori? the 
ckiJurca* 


The father like wife prevails upon another of his Tons to give 
him a rdeafe (in conridemdon of an annuity of the fame nature) 
of his Ihsru nf tlic orplianage part \ and at tne foot of the rclcafe 
the fon is hound in the penalty of 8ooo/« not to make any claim 
hereafter to ins orphanage fnare, but there are not the fame 
proofs of this foil’s being forcxrd into the releafe, for tlic fake of 
maintenance or mere ncccITity, and it appeared in evidence too, 
that his fulhxT in liis ljfc*time had advancul him with fmall fumi 
to the amount of 3 or 400/* 

Lord Cjiakcellcai 


(0 R»'i. Lfi. A* 17^0. fol. j35« 


Tlicrc 



!n tbe Time of Lord Chancellor HinDWicicB. 


ite 

There h no douk, hj the general rule of the law of the bnd, Htioii v« 
but a father may judge of the merits of hit children, atid may 
dlfpofc of hiselUte m fuch lharcs and proportions amongft tliem 
as he thinks proper. 

But the cufkom of London has laid a renriQion as to a free* 
inan*s perfonal eftate, that the orphanage part fliaJI go in cqaal 
ihares among the children, and he cannot deprive them of it; 
this lus produced certain rules in this court which have long 
prevailed, to prevent nny evafion by a father of the cuftom \ and 
therefore if the hiiber turns his money into any other fliapc, and 
which be thinks niay take it out of die cuftom, yet the court has 
relieved the children {t }• 

Nofwithlbnding this, a father may, by lajlng out his per* [ ifii J 
fonal cilatc in land, take it out of die cuftoni, wmcli ia latitude 
enough, and a futrincnt power over the cuftoma'ry elbtc (a)* 

The city of L:>tdw goes upon this con 11 deration, that as a 
father in the way of trade lus great occafion for the perfonal 
, it would be prejudicial, even to the father hiinfeIf, to 
niter the nature of it. 

As it is the intent of the cuftom, that the children of a free* 
man, by means of it, may either be advanced in marriage, or 
put out in the world byway of traile, there is no doubt but agree- 
incuts for fncli purpofes b^v*i*en a free in an and his children will 
be fupported in equity* /V. of Mctinlf a/tJ iW/, 

fiwo 18 , i737« t ^3* 

Conlidcr then if the prefent is in any refpeA like thefe cafes* 

1 think clearly it is not v I fpeak as to the plaliitdf in this caufe* 

Wlictlier die children, by aAs oi dilblnnllcncc, or any other 
mi (behaviour, had merited tins ufigc from the father, 1 cannot 
enter into, nor is it of any weight in the ptefent con (idem don* 

Hie plaititid' was turned out of doors, left entirely dciiitue, 
and void of a maintenance, therefore it is impolTiblc to I'ujqwrc 
a rekafe extorted frotu a fon under fuch cireumdances* 

Suppnfe the plainiilT had been intiticd to a tenancy in tail of Where e r^cher^ 
real cllate, and the father, a bare tenant for life, had lakrn 
fuch an advantage of His foil’s nee v Hides, to draw him into join MMoiinuu/c# 
ill any conveyance which would dcllroy Ins remainder, this court in atwtvcx- 
ujioTi very flender evidence of fuch a prafticc in a fadier, has 
relieved die fon (3). nuiihkr, chi< 

ooMjt, no llcfldrr evUener, will reikvc the Sa* 

The rule of this court is, that if the father leaves no wife (and 
feme of the children are barred by any agreement between the 
father and them) the child who is not barred mutt take the 
whole of the orphanage iliare, and die fadier fliall not have the 
advantage of the odier children’s being excluded from their 
fliarcs in the orphanage part* 

(x) Vide Smith v* FfHova^ non 6a» (|) See Cmy r. C»7, 1 /’/ to. 7 V^ 

pod. drn V. Smiths ja/v S5. v. Pr.Kh^ 

(1) Vide Amhofo ▼. t P, poft. <5^. Kiochwti v. l dro* 

yai. Tmrifrr v« % Cha. itep* 569.374* 

6ia. liallr. Ho!/, a t in. a;;. 


Itake 
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Cases Axgucd tni Deten&ined 


lUftM T* I (2ke itto be ihe nile of die cuftom of iMdw, that tfa fa« 
STt filker** ^11 oblige a fon merely for the fake of maintenance^ and 

avmij for rbe not for adr an cement in marriage or trade, to releafe bia right to 

die orphanage fliarc, that fuch releafe ia abfulutclf void t for a 
father, by the bwa of nature, ii obliged to maintain hit chii- 
inawviifaor dren, and fuch an attempt in a father ii a plain fraud upon the 

hlht (D the or* » 

f]Ma||e Am, f«ch rcUalc u abfeluUjjr WA 


[ i6i 3 Therefore, not only the plain tiff, but the other Ton, who ia 
one of the defcndaiiu, though lie doc& appear by any cvidcuce 
to ha\*e been under tlie fame ditncultieB with the phuntiiri yet 
fliall be etjually relieved* 

The cxccutcti under the will of the father, have each too/. 
giTeii them for tlieir trouble in looking after the eiiatc; the 
quedion in refpcfk to them w.h, whctlwr they ihuutd abate in 
proportion with the reft of the legatee.;, tlic pcricnal cllaic be* 
tng deficient to anfwcr the v/]*( 

Lord inclined tk*'V Ja'tiMt but Mr* Attorney 

General hiH/liug, there u*a£ a cafe latci* dctcrmhn d at the 
that the executor flinuld nut aluie in proporfroit wi:Jt the oilier 
legatees} the couiilll for ihc c^a*ur:/;i weic at hlicrty to fcarcli 
for cafes, and to mcntijii a: anutlnT day (a). 


(i) ^^^rris Y« Bgmuffjj, et/r l vol» 
399 - 40 J- 


(i) Scc .pcH. 171. S. C. 


Cafe 144. 

9. Cl Bin. Cha. 
Atf. 4 »v 
Wbtrs 

the undrttalitn 
Mdcriiu m’ 
14 . lit 

Kfonl I 0 hria/i, 
■n4fiAS,i4&b<U 
^sr aa Kccual, 
their icprcC? bu« 
tire* need sot be 
breotht be&re 
the eMit, tee 
they arc eodt an* 
fwrable, the 
•Min the ocher. 


h 

0 

f 


£.v parte 14, * 74 ^* 

TN 175T a vary dr>;ndrul fi*^ bappe* at in 

^ and very fcon aft.:r the fire. p.rtMC omtii’iin.irnr were 
vplunt.irily made in the counties 01 rfit^ on be* 

half of tllc fuehrers* In 1732 a hriwi illucd on wha’f ihcfj 
unfortunate people} in the fanr. yc;ir 11,500 primed Inlvfa were 
delivered by the fuirrcrs ttt the und%.ru!;m, vr.'io had hi\*n .ip- 
pcinred according to the liutuir of 4 //.v//. r* i.y* r.:.'* AV.wVf was 
agent for the unriertakers, in receiviivf all the lu rrcn\ ihcin, 
which they ufed to feud to the fmilrcrs, and In ptyii;,:: that 
money to the fufivrers} and in l/imhu \\ * was a j;'*?ii*ral cut in 
negotiating the whole aOair relating Ui tlic brief..: the numUr 
of undertakers vrert r.t f;dl fever.teen, il:o p.irt of them 

lived %X &ttfj‘^rdf kept an olncc thcic, and likcv. ifo tl.c In uk 
which lhcs£. of pailiAmeiitia the ad ./;.%*• dirc^l*, wher in cn* 
tries are to be made of th: number u piintcd hii* !<. ih**v ^ t ive, 
of the times whrn thoiV briefarc ami f. .n aw.iy, lo 

whatpuriflics and places, and the time of irc.ivfng the V;imc 
back, and the money ccllcdcd ti.vrcnn, am! ih*: lit: ! prinfed co¬ 
pies fo received back, 10*0 to lie iic[>o(itcd and kfc with the 
regider uf the r.iurt of clianccvy. 

Soon after the undertaker:; r jccitrd the briefr., th :y circulated 
them tliroughout the kiiigdoin, and liiorily after llicy bad fo 

I du ne* 



ia the Tune of Lord ChAnceOor Hiaowicxi* 



done» they receired direfisooi from the fuffeim not to fend 
any briefs into the counties of D^tt and Smerfit^ but thofe 
directions came too late. 

At Enfler 1733 the undertakers had receifcd from collcfliona 
which been made by the briefs 6077/. on the 8th of Ftiruary 
followJitg, th<y fent to Mr* 4000/. on Itehaif of thefuf- 

fereri, who paid the money to them accordingly: tlic under- 
takers mad^ no otlier payment till the 3d of JiJj (735» and then 
they paid the fufferers a further fum of 3000/. by the Brh of 
ytugujl tivi^ had rccciYCdiit the whole 7914/* 7/* 7^* andou that 
day they made a farther payment of 500/. 

On UK lotli of March 1740 a petition was preferred to this 
court, on bchulf of the fulTeren, agaiuil the undertakers, and 
like wife agaiiift Stanley ^ complaining among ft other things, that 
die undertaken liad not depolitcd wida the regtiUT of die court 
any of the briefs, according to the direffcbn of the adl 01 par* 
liament \ r.nd that hy the ni*}*ligence of the underrjkcrs, a great 
number of ilic luiefs were never rctumci* and that th^y hadnoc 
duly accounted* 

After iiting of this pcdiion, the unJemkers brought UTore 
the Rcgiftcr, and dcpolited with him, 10843 brkfs, and faid 
diat diey lud ;j in lund ready to be delivered, fo diat 582 were 
not relumed at all 9 and even of thofe clut wc»e returned, 629 
hatl no money inr.rkcd upon tlicm. 

!t was fw'uni, on uic behalf of the undertakers, that there are 
always a great aumb:r of briefs that arc never returned 9 hut it 
was piovcd ilut rlwre was never fo great a number milling as In 
the prefcot cafe* 

At the time this pediion was preferred feven of the under¬ 
takers out of tlK fcrcntcen were dead, and it was fubmiticd on 
the pint of the fiirvivuis, that the n*prcrcntativcs uf die under¬ 
takers that v»'cre dca<l ought to be brought before die court. 

Loup Cuanti:li.ou, 

I am of opinion that it was not neceflary to bring thefe repre- 
fentatives bs:rin*e ihc coun, and that an order for accounting 
ought to be 111 uic againft die furvivors; I do not at all like the 
behaviour thefo undertakers in what they have done. 

uivlcTinkcrs arc to be confidered as one hotly, and they' 
are each of them aufwemblc the one for the edier, for which 
reafoii ibc cbjecUon fur want of liringing ihc rcprcfcnutivcs of 
die dead undertaker:! before the court is quite immaterkl. 

It has heexx faid on the part of Mr. S/.. ;.W» that he at lead is 
he no means to blame in die prefent tninraclicn, for that Ik was 
im:a;ly an agent fur rhe undertakers, in receiving *dnd payitig 
their money 10 the fuderers* 

L 3 ut Mr. ought not to be conGdered hi fo confined a 

lichr, for he was generally intruftetl with the manigcrcnt of 
the liricfn in L'mtha 9 conCtlcr then how diis matter Itands with 
regard fotbc clcfciulants* 

At Biijler 1733 the undertakers had rcccWcd 6077/. on the 
8ih of Fehraarj fulluwmg diey only paid 4000/. part uf that 
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CASES Argued ind Determined 

moneji and kept the rdl of it in their bands tin the 3d of 
JhIj 1735; then, indeed, they made another pnv;ncnt of 3000/* 
by the 8th of Au^nji 173d they had received in the >rhole 
7914/* 7/* ydi and on that day ir is they onJy mak* a 
payment of 500/* there ii no great weight imitvd to 
upon this latter circumftance, but on die formej * v 
ftrong foundation for charging the undertakers ■ 
practice. 

'lltcTc arc two methods which the ftatutc of Queen A 
feribes, in order to provide for the undertakers uiilijig uirly t 
one, that a book be kept by them, wherein entries aic to be 
made of itic number of the printed briefs they receive, of tlic 
times when the briefs were figned and font away, to whatpa« 
fifties aQ<l places, the times of the receiving the fame back, and 
dm money thereon collc^led ^ this book the managers had kept 
at and perhaps that may not be an imprnjKt p^ace, us 

that town is about the center of the kingdom: however, it 
was proper that tlicy ftiuulJ liave had a duplicate of tliin book 
til Lif/Jifif wlicre the general refort of people is, for the zdt 
direfls that all perfens ftiall liave free accx*fs 10 it. 

The other nu'dioii which the M preferibrs is, that the un¬ 
dertakers thou Id Jepofit thehriefs witli ihc tegiftcrof this court, 
ufeer tlicv are returned to them; and yet, till the pccitiou was 
actually preferred not one brief was left with liic regiller. * 
This is a very extraordinary neglect in tlse umicrtakcrs, for 
the words of the ackarc,/Y 7 . 3» ** (hut if the whole number 
of printed copies of fuch briefi, fo received of the printer, 
** fhdl not be duly returned, as ts hereby icquircd, the under- 
taker or tinden;^rs lhall, for every printed copy w hich ftiall 
** be found wanting, and not returned .is aforefaid, by default 
of them or their agents, forfeit the fum of 50/. unlcfs he or 
they fhall make fufticlcnt proof, to the fatUfaflion of the 
** court of Chancery, of the fuid briefs fn wanting being loft or 
** dcllrnyed by inevitable accident, and of what money was 
** really and truly colJc^led ilrcreun, and fully account for and 
** pay the fame.” 

In this a£l there is another daufe, 4. and that relates to 
*the manner of accounting. 

The words of that claufc are are, ** That the faid undertaker 
or undertakers fliall, within two months after the monies 
** rerpeclively received, and after due notice thereof to the 
** fuflcrcTs (who are to be admitted to controvert the fame,) 
^ account before one cf tlie Mailers of the court of Chancery, 
** to be for that purpofe appointed by the Lord Chancellor, 
** l^rd Keeper, or Commiftiooers for the ruftody of the great 
^ fcal of England^ for the time being, for all the money them 
** received on account of fuch letten patents and procels, and 
ftiall protluce before hiih an exa^ account of the refpeAivc 
printed briefs by them delivered out, and received back, and 
left with the Regiftcr as aforefaid, and thereupon the faid 
** Mailer ftiall proceed to nuke his report of what Iball be found 

H due 
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" doe on fuch account; and the rcportf being confirmed hj die 
** court of Chancer/ as ufual^ (hal) be a charge on fatd un- 
** dertaker or undertakers, and (ball be carried into execu- 
** tion againft him or them, as if decreed in a fuit dtcrc do 

pending.** 

In refpe^ of the number of brjefs >ehkch the undertaken 
have at hit returned, they have only left vith the llegider ten 
thoufand eight hundred and forty-five; they fay, indeed, they 
have feventy-three morci reatly to be produced; but even wlicn 
thofe are d<^u£tcd, there are live hundred and cighiy-two wiiicli 
remain unaccounted for, and of thofe whicti arc produced, there 
are fix hundred and twtnty-iuncs which have uu money marked 
upon them at all* 

llie lofs of eight hundretl and eighty-two briefs is a very 
great one, and though the affidavits made on the part of the 
defendants do fet forth, that there are alwaya a great number of 
briefs which never come back to their hands, yet they do iioC 
pretend to fay, that ever the number was (b great as in tlic pre* 
font cafe. 

In order to account for this great number of briefs tliat arc 
miffing, it hat been faid, that, very foon after the fire, the 
fufferers received great coUe^ions from die counties of Dsr/rt 
and S^mcr/eff and upon chat account the fuiTcrers fent dirc£lioris 
to the undertakers, that they fliould not cifculate briefs in thofe 
two c<mntics, but thofe dircAions came too late, and that is one 
reafon why many of tlie briefs were never returned to the un« 
dertakers. 

And it is indeed true, that this reafon may account for a great 
part of die 629 briefs, w'hercof no money is marked; but it docs 
not feem to account for the 582. 

'rherefbre, his Lordflnp was pleafed to order die undertakers 
and to account accordingly. 


t«S 

T* ftrH 


Tcrfus DmuM, 14, I74l» [ l6d ] 

Cafe I4y» 

T H E plaint!if brought his bill agaiufl the defendant, and ^ q 

by that bill prayed relief, as well as a difeovery : he like- Uep*. 411." 
wife proceeded at law in an adlion againlt the defcndHiit, on AUiilbcrepray- 
the fame account; upon this an application was made to the 
Court, that the plaintiiT fhould make his clc£lion in which court whim the pitia- 
he would proceeil; thereupon he ek£>ed to proceed at law, but 
was allowed to proceed in this court like wife, with regard to fo r jtt wr, hs 

much of his bill as fought a difeovery, and amcndc<f his bill ou by 

payment of cofls, by ftriking out diat part of it which tended to p*y 

pray relief. 

tht MUtbere- 

9 fm waiSlfmiflbSsfcMiit*, u pnjla^ dscUbi b«t s Sifes my , snS the eofti sf the dilmlffiua wire 
Used Is tbs SrftnSsnt tx ;t/. The plUaCiff ncovtri'S •luaft ih< SeAnSent io Smiget 4a4 

coOi CD tlw «notiotor44o/. mS pt^tiow is <tt sff tbccalh At !•« wvnS the ceOa berr. 
wyikmghi k rufimMt md thffrtttimit fwSirS hf H Sr mmU 

U ymU iftm tU ftfUim, 


1 ' 


The 
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GtriciB «> The bill vat thereupon difinifled of courfct bjr reifoa it pra^d 
I>»a9¥4i*. ^ difeovery j the eofta of the dUmiUton were taxed 

to the defendant at 

'l*he plamitlF recovered judgment againil the defendant in his 
oAion at laW| and the damages* together with the coftsi amount 
to 440/• 

For thofe damages and colls at law the defendant was taken 
In execution^ and now lies in cuflody; but notwiilillanding* he 
has tliought proper to take out an attadunent againil ihc plain* 
tiff for tlw colls in this court* 

A pcLitJon is tliereupon pref e rred to the Court on behalf of 
the plaintiir, praying tint he might dedud tlie cods* which he 
had incurred in this court* out of the colls and damages which 
he had recovered againfl the defendant at law, 

Lcrd ChanceiUr faid* tlie petition feemed to him to be vcr]F 
rcalbiublct and if the precedents of the court would jullify 
him in granting it* he would certainly do it» but hit doubled 
wlietlicr rlie pra£licc of die court would allow of ti* by rcafon 
dint the bill of difco\’cry had been difmifled out of court: his 
Lnrdihip faid, he w ould not make any order on tliis ]Hnii!on; 
but direclcd it to Hand over* dut the plaintilT might fcarch for 
precedents* 


[ 167 ] Lady xcrfiis Jifiglii/tdf jfprU 1741 * 

lifiuH. A ^ dircflcd in thU court to try a cuftnm 

Cki^lUf4sS. 4^ fet up by the plaimli'i* who wns a hind'hoMcr in a pariilr 
in wheiher iht\ had a i!f;Si tu iMciofi if, CMla* 

five of ad right of common in the houlv.«h>'!den9 which was 
tried at at the lall A mmcr aiih;« and a verdlcl 

fciuitd for the cuKom i it now bcfc^rc this court upon 

the cctiiity referred* a$ to colti a'^ainll the i\rcndant hi this 
coun. 

If ddi lud bccn barely a bill to perpetuate the tcllimony of 
die wiincflVs to the ciillom, and die phiimifi had ; to the 
■MnYol wira<f> csaniinntion of her W'jtneQcs* and had had Hie Irnit f her bill* 

^ Ihoald not luvc thought either the plait ititf nr die dcri.pdaat 
M the rnik uf intitlcd to colls in diU court* 

hei Sill, neither 

herlcif, BOr the acfcA^aat* ere jcciUeS to coiH* 


Wfaeo a mulJ- 

f liehjr of adione 
lee bccA 
bfougbc wlufe 

ibe i uaennu^hS 
Imtc bren tried 
In one, itiifuJi 
swsatioa, rhit 

thepltintiH dtUl 
luve the 
both in U« aod 


Hut the plaintilF* in diis cafe* was under a ncccHity of 
comhig iiyo diu court for relief* againil the vt.xation of the cic* 
fcnd^iits* who Jiad briiiight a inuldptieiiy of actions* nok-l's than 
eight* four at one iimcf and four ar aiu>thcr* when the cullom 
might have been tried at once* and in one aefion: I niuK de* 
crcc* therefore* that the cufl^m found by die vcrdicl he ella- 
bliflicil* and that the plaintilT be tpiictcil in the enjoyment aiul 
polTeinon uf her indofnres* and that the defendant do pay die 
plaiutift bcr colls* both in law and equity (1). 

(1) A. 17^0. foL 345. 
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Lori &inrj Beeucleri afii 7 ophcm Braucltri Jhj &» Terfui DoBor CftTe 147« 
Mfoif Bxfeutrr ^ RUkard Yrphmy £fy* Mtod and 

JoHM Piarft^ BMecutorj af Lord Ontf ^uJHct JZ/rW| AptU 15^ 

1741. 

RICHARD T^photn^ Efqt hj his wilh cUted the 2d of Junff A viU 
^ <7^9# d^vifed all his freehoM and copyhold hods, manors, 
rents, tenements, and hcritaments v.^haitocTer, lying in the STtiUtSoci* 
bonnip.h of Nno Wlmtfir^ C5*r. in tl>e counties of Brrh or wocy 4 itt 0 uA 
Buikji to his fiftcr, AraUUa Avtv/, for life, without impeach* J*^^*^®**** 
ment of waiic, rcmaimkr to trullces to prefm’C contingent 4,^4 u m. 
reotaiiuliTs, remainder to the full and every other fgii of the 
body of his fald filler, remainder tu the ufc of the licirs female 
of his fatd filler*, and for default of fuch iflue, to Ttemot 
Rmv^ Efq. for Iiis life, and from and after his deccafe, to the 
Lord Sfd^i/j ItOiwflrrif for hU life, rvinainder to tmflees during 
l«ord Siff/hys Ufc, to preferve contingent ufes, remainder to the 
firft fort of Lord Sidnrf^ Knly, and the h^trs t:inle of tlic body 
of fuch firfl fun, vrith liL\* r. urrnder tu every oihcr fon of Lord [ ] 

Sidfifff body, and fcvrnd irni.nndcTS over: aiul hs to luj k.ifc* 
y hold cflatc, he defin'd tliat It ini;Hit go to the fame perfons, and 
for the fnne ctbies, aa hU tTcCliuld is limned, us far as by law 
it nuy: and makes ArolMa A*m, Lord Chief JuUlcc Arrvr, 
and Uoflar ht\idy hih executors: the furplnfugc of Ids perfonul 
ellatc he defired tnij'ht he b:d out in the purchafe of lauds of 
inhcriunce, to be fcillcd 10 tuc fame ufes as lus freehold lands 
UK* ahuve fcillcd. 

\ coiMCiJ ifcd the C9th of jur.f^ *750> he gave to the 
iff, la>rd :i:i annuity or rent-charge of loo/. per 

to c*)mm;*jice ft am and imincdlncly after the teilator’i 
liciih, 11 mil the cllatc limitud to him and the heirs males of hU 
Inniy ilial) cc uu. to he pultcIRd by Miu, to be paid quarterly, 

>vhic!> niiniiiiy lhall h r rtyuiiig onr of the telbtor’s freehold lands, 
vhvrcof the rcntaiiuhT is limiicd to ihe fdd pljiritiir, and the 
lii.'ir-i iifhiK hod?, ana Vv^iiuivr that he inui by his will, afeer the 
(La'a'. j i‘( h*; lilt T, j^i'.dh.Vu Rt:\Vf and m default of idUc mule 

u lurr body, deviLd ull Jus frcehohl and ccpyhcld 
l.iiuls, ni iuars * * h***'i- *** boTuueti of j\We //Vz/i^Cr, y*:- 

to T^Jiue kir fq. di nainn lav?., iu>w my 

will i*, that 1 ; c.ifc l!*.e la:;! 7l':tfuu Re^ '.'e and ihe faid Lord 
Silhny Be.rrfrUrt tl.jiJ lurvi. e the Ci'id AntM/a that iliett 

my dwcMing-houfc, s^r. Umll immediately come to tlie fnid 
^6ciw:t la lie <*i»joycd bv luiu for his Iblc ulc duTing the 

tcriu'oc his mnurd life, and, after Ids dcccafej to the fume per* 
fons rcfiKfliv. ly us Ins bmls. 

But us to the riTt and refidite of his lands, tenements, and 
hereditaments, ))y the faul w^l given to the fuid Thmoj Rrr;e^ a, to ibe frit 

tfUf' fidueoTbli 

J^nli, hU wtU If, tbiit tlie fooiul tfiall be c^M«Uf Si^idcd between Mr. JtezM fwd ^ird. 

.»nJ ru.! NHliiof «bvwt ibf cCue. 6* .U (br mb:. m «rU is dw 

«ard« r./ 0 iJ ufidut ni'ilt rnijtr lo C^oieddns ijat wnt bcfwr, fOd wlnut ebu teA .w cMi it Njr di* 
ol* nil <AjC«, s*Uii wtvx be fu4 %» »(7«ct bu 

' for 
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BiAvctiis for and during hie catuml lifci the teftator^s wUl Ii| and he 
t* UkA 9 , thereby devifes, limits^ and appdnta, that the annual profits of 
the fame ihall, from and immediately after the deceafe of hit 
faid fifteti be equally divided between the faid Thomas Rotvo 
and Lord Sidney Beattderk^ lhare and fltare alike» during their 
joint livesj and his wiUiSf thac the annuity or yearlv rent*charge 
of loo A per emn, be taken and accounted as part ox hu dividend 
of the faid annual profiU of the {aid land$| tcnemenUi and he¬ 
reditaments* 

'fhe will and codicil was proved by Ttemtu Reive% alone, in 
Ida llfe-timei and there was a furplus of Mr, Tophitm*% pcrfoiial 
eftatc, ccnfifting of aoooA Bank ftock, and about ^500 A upon 
a mortgage, in the names of Richard Tepbam and Reeves 

which liock and money on mortgage continued till after the 
death of Lord Chief Jultice RttvCf who died the 16th of 7- 
ftunry^ ^73^^* ^^d made hu will, and thereof die defendante 
r ><59 ] yanu's Aletid and Pearce exccutorsi and received the dividends 
and iiitcrcft of die faid ilock and mortgage during lilt life from 
and after the death of the faid AraktUn Reeve: and after ins 
death the defendant, DoCtor Ritad^ as furviving executor of 
Topbam't will, proved die fame, and becime poflefied of the faid 
Bank Aock, and received the money due upon the mortgage, 
Riekani Tepham died in Sepiember^ I 730 » and Araktlla Reeve 
died the lotli of Septemkert 173 a* 

'fhis caufe was heard upon bill and anfwcr} and the only 
qiicAion in it was. Whether the plaintiA’, Lord Sidney Beanr/erk 
w*3s iniiticd to a moiety of die intercll and profits of the fur* 

K fage of Tophardn pafonal eftate, during the life-time of the 
rd Chief JuAicc RcevCf and from and after die dcadi of 
Arakeila ReevCm 
Loro Cuakcslior, 

To judge of the words, and like wife of the intention of the 
tcAator, it is ncccllkry that the will and codicil fliould be taken 
together; and it is ohfervaMe, in die firlt place, thac all the 
charges iu diis will relate merely to the ftcebold and cojiyliold 
lands* 

If conCdcrcd merely upon the wordii, and takiii abAraflcdly 
without any regard to the defign or intention of the tefiator, 
there is no colour in die world to fay that diey can extend to 
make any dirpolition of die profits anil produce arifingout of the 
furplufagc of his jierfonai cAate* 

For the rtA and refiduc of his lands, tenements, and here- 
ditaments, can never mean any thing more than the re A of the 
real eAatc of Mr. 

But then It has been inGAcd on for the plaixitiA^ that the 
words of the will arc not to carry much weight in die coidider- 
aibn of the court, but the will muA be couArutd in conformiiy 
to the intention of the teAator, which appears pretty plainly to 
have been, that Lord Chief Juilice Reeve and Lord &dney^ after 
the death of AraMU Reeve Ihould take in moieties. 

And that if a man makes a will, and dlfpofes of lands, that 
fuch devife will pafS| not only what the law will pab^ but what 

ei^uity 
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ecjiuty pailcs likcwifcy which is money direded to be bid out In 
lend (i )• 

fiut I am of opinion thu conftroQioo can nerer prevail with« 
out the utmod force and torture of the words. 

1 allow that Ac rule bid down by the bar, that money di« 
reeled to be invefted in land, mud be confidercd as land, is 
very right, but then it is truly faid the will mud be compkat, 
for it ia ambulatory till the te<tator*g death (i), nor till tlicn cait 
it be coniidered as land i for Would not his perfonal eftate have 
been fubjed to all intents and purpofes to his debts, fuppoGng 
there had beai any, notwithftandiiig the devife that the furplua 
ihould be invefted in land* 

Suppofe Mr. Tepkam had given, by his codicil, all his lands 
to another perfon, and his heirs, can any body doubt whether 
this wottitl not have made a total rariadon as to the devifecs un* 
dcr the will ? 

Thus much for the words, next for the intention of the 
tedator* 

Now it is very far from being clear to me that it was his in¬ 
tention, thitUie intered and protluce of the futplufage of ihc 
perfonal eftate duriug the joint lives of Lord Chief Juftice 
Xftvf and Lord ftiouJd go in moieties to them in the 

fame manner with the rents and profits of tlie real edate \ but 
polFihly it may be doubtful what his intention was in tins re- 
fpeft, and then it will come to this queflion, whether he has 
tifed proper words to manifeft fuch intention, and if be has not, 
the law mud take place. 

When in tlie codicil he begins with a recital of the words of 
the will, that he hail Hevifeil all his freehold and copyhold lands, 
manors, rents, tenements, and hereditaments, that lie 

fiiouhl not like wife tike notice of the money dlrcd'tcd to be 
veded in lind and fettleil to the fame ufes, it very extraordinary, 
fuppofing it to be his intention, as the plaintift'^s counfcl con¬ 
tend, that the intcred and produce of it ihould go in moieties 
till laid out in laml. 

IT.c words njf iutd rrftdnt mud 1>c t:iken ^ all the rules of 
grammar, as well as law, to relate to fnincthiiig tliat went be¬ 
fore (3)} and it is abfuni to fay, that this part of eftate, 

which is now in queftion in die caiifc, Ihould be equally af- 
fcfkcd, whetlicr the tcJbtor calls it by die name of his pcifenal 
or his real cliiitc* 

Dcfidcs too, when the teftator in the codicil fays, that the 
annuity or yearly rent-charge of 400/. ptT nnn. above granted 
to Lord fliall be takeu and accountctl as part 

of hiu dividend of the faid annual profits of the faid lands, tene¬ 
ments and hercditamciiM, how can it hate been imagined that 
the teftator would have with to much nicety and care piovidcd 

(1) Sec Gforv V. I vof. (t) See a Vif» Jl« CfAv/U v« 

jyi. Gmdt V. 3 vol. 1(4. I 33 J* J34* v. 

(s) C#. !-iU. 111. i. DuL 9 / jU>>A 5 itnr. 1638. V. 5 /m/I z Dmn* 

v« L#f«/1 61, 7y. ty Esft 659* note* it/V/nrS i* /A c, /of. 

3 vd.^^e. octe. 
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•iccutfir |cr4 
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thtn h a deli* 
deacy ofkircUi 


C A S E S Argtsed and Determined 

againft I^rJ SiJmh toeumbiiiig tlie real eftate hj his demand 
oil account of tlie renucharge, when IjCird Chief Jiiilicc Rf<vt 
might fo tafiljr have fatisfied the annuity out of the intcrelt and 
produce of the furplufage of the perfonal ellatCi if it had been 
intentiooi this fliould likewife have gone iu moieties. 

Tit mi 


174!, 

I N the caufe of Hmn verfus Hmn^ which came on again 
to dayi the Alhrurj Gtno'ot mciitioneil to tlic court the 
cafe of N^uiin verfus Hmghtut^ heard at tlie 31, 

1734, to (hew that the executors of Hercn ought to retain their 
legacies of ioo/« and not to abate in pruponioii witli tlie veil of 
the Iciiateei. 

b< ouft Ib f ropnwQ with Mber 

I^tto Chancellor^ ^ 

'flic cafe of the AtUnHj GtnerA\tx{^% RdhiSy a 23.^ 
is dire£Uy contrary to this rcfulutioni and dctcrmiticd fu by the 
very fame Judge,Sir ^tijll^ about twelve ycura before tlie 
cafe of verfus 

There is auotlicr cafe in 2 /"Vm. 434. callc<l FrdtxH-H verfus 
Sf/try, which is alfc didcTcntly determined: ** a legacy given 10 
executors for care and pains; if a delicicncy of uliets^ tlicy 
** mull abate in proportion witli the other legatees.’* 

I mull own thefe twt) bit fall in with ray own opinion much 
more than the latter cafe. 

For where legacies arc given to cxeciunrs for ilicir care and 
palnsi I am very unwilling to didingutfli them from common 
legatees; bccaufe where the wortls r<7;Y a fid pai/ts are cxprcilid 
in the will, or wdicthcr it is given generally without tlicfe w'urds, 
it intlrely dcpauls upon ilie whim of the drawer of the will, and 
is (till but a legacy, and not more fo thin any otlicr, and ^cro 
fore there ought not to he fuch a diflin^ion a$ Mr, Aitsmtj Gf^ 
neral contends for upon fuch flight grounds. 

Bcfidcs, it would be attended with great inconveniences; 
tliCTcforc let tJie ciecutors abate in proportion with die reft of 
the legatees* 

* Ifl the caff cf the Artwtty Cntr4i^tr(>a Riljm, itirfH Ihe So/. |lffn to 
the csecunn bfies fiM to be ^ thcir ucc 4nd y*im, Uk Lnsr brijjAC a ikbt i in4 
tbf kucotsn, vinuu ^cU, bfina iotitlcJ to a ^rtAicnu, oufpti p*y fucU ihtirowB 
Si'bt SrR. 

StJftrfMr, The etfcocoft, if ihry luiy ranoopce; uid Uu I(|ac]as to 

ihcn 4n bin lc|acki, »d Ihiil ibitc h yfopurciofli ii cannot beaSebt, io re- 
g4iS Umi can tuwf be s 4eb( to Uk ca«cucon, (Ks «ai not lb to tbo tcRatoa. 
a AKpf. 05. 
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^EORCE Word having a power to charge I/obellfi, Iih s. 

^ wife'seflare wliha fuoinoc exceeding >000/« aitd having » 
bf his will devifed coo A a-picce to his two ClterS} aitd cl vine in 
debt to tlK^laincias. b» cft4ic with 

Moe/. by lili 

«rill |ivc» JmA to bii two tfttn, nJ diss ifi debt to the pldutiffi: dtabdetod os toe perfoul 

eftute of C. and Atojedt c» bib dcbu» 


The ((ueftion wns, Whether that appointment to the two 
lifters (hould be good to c’cfcat the creditors from having fat is- 
faClion out of the 2000 /• as part of Want* perfonal 

eftate. 

Mr« Jlnvfn, for the plaintiO*^ cited LfjffUs vcrftis 
2 Vtru. 4c^5. and ^rlej verfus Etrr<rs, &c 3d or 4th caule bc« 
fore Lord TaJht» 

This power was given hj a fcnicmcnt after the maninge of 
Grorgt Ward, ns follows: ** provided always^ and it is hereby 

further declared 1 by and between the panics to ihcfc prefent** 

** tUntf/4Vw Ward fhall> by anpcniiring two truiices under any 
** deed ill his liri;-tir.ic, or by hi» will at his deatlii cliurgc aU 
** the wife’s eftatu wiili a fum not v^cccdiiig looot 

Lori> Chancili-or, 

I am of opinion that this ought to be confidcrcd as tlie per* 
fonal eftutc of Gtorge Ward \ where there is a general answer 
given or referred to a perfon for fuch u(vf> intcntSi and pur* 
pofes as he (hull nppuint« this makes it ids ahfoTutc cllate^ and 
gives liim fuch a dominion over it, us will fubjcdl It to his 
debts (1 )• 

For it would be a ftrange thing, if volunteers, as the legatees 
are, fliould run away with die wbule, and tliut creditors for 2 
valuable conilderatiou fliould fit down by die lofs viibout any 
relief in tliis court. 

The cafe of Sl'iriiy vctfus Lord Frmrj is dirccity in poiut« 

This money wan not fettled at all, but abl'olutely in the power 
of Givrge Ward, and confcqncnily there can be no doubt but his 
creditors mu ft have the ber.clit of it. 

SupiMiiiijg a mau has a power to duprA*. by appointment, of If^pwrer» 
a reverfion in fee, and inukes no d^lpolliionof it, yet icfliull be 

aflbes to fatisfy fpcciuliy creditors ( rtver^vu in .et. 

We not naSr afe ef> yet ic be aluti. 

(I) So V. TUvir, Prrc.Clfa. 5 a. iUd. 4*0. v. 

2 F<nr« 319. S. C. hafftlls V. lAid 656. 

Cvmim////, Pttt, Cha. ays. a F/nf.46^. (a) His Lotd(h*p dlrr^^ed the perfontl 

t>. C. AjMdd V. JipftU, a aSy. eflate 10 be £;ll applied towards payment 
Hiamy^Tryt, a»tt j vol. 46$. of the debts, then the rvul eiUre de« 

fend y, Windham, a Prf. I. F«e 4 v. fceoded, and then dw soooA /!eg. LA 
Batimrfi, /4V. 3 vol* 1691 WhiU ?• 1740. fed. 64J. 
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CASES Argoed tod DetrrouDed 


CiA ijOi 
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itiJcMt CM* 

tin wb(» hm 
be^n of 

bv th' Alt. ef 
fk^m. Oiill Ml 
b« II be 

b<ic4 a y mm 
In the vijr il tbi 

ffBfjfiuA* 


M r. Jvftice MiuM/ this day b? petition prayed to be dif* 
cbirgi’d out of the cudody of the ai a cfofe pri* 

nthiti the valU thereof: he was commuted for being a 
principat contriver iu marrying Mifi Hughfs^ a ward of this 
cuurr> a fortune of thirty thou fan d pounds, to a fchoolmafter of 
nt 8dfftf/t by trade a watchmaker* 
i'liert were fcveral aggravating etrcumftances in this cafe, 
and upon the whole the moll flagrant contempt of the court 
that ever appeared before it, which was the rcafon of the 
Chancellor's fetting a mark upon him, by making it part of the 
order oi commitment, t!iat MitAU as well as Scifnre Ihould be 
kept clofe prifouers wtdun the walls of the F/tei at Uie peril of 
the warden. 


In purfuance of this order been a clofe prifoner 

about five weeks, and now by aiCdavits fets forth the deplor¬ 
able condition of himfelf and family from the unwholefomcncfa 
of the prifon, the illncfs of his fon and wife from their conllant 
attendancr upon him, hU own ill ilate of healdi, and fcveral 
Ollier rircuinft;(nccr, ami fubinits to male any reparailou to the 
reUtiuns of the L^dy which the court ihall dire£l| fuhmits like- 
wife to hercUruined from aAing as a counfcl; the fupiffnhfls to 
diiVhar^chhn from the cummiflignof the peace iflucd lomc time 
before this application* 

The counfid for Mr. llt/ghti the uncle of the young Lady not 
very much uppofin^ it, xny L-.rd d%inrrll^ made an order for 
his dil'charjc upor. Ids attorney s undertaking to pay the whole 
eapence of the former p::tidon againfl him by the uncle Mr* 
hughesf and Jl other procvcdiiigs in confcquencc of tbepe- 
utioiii 

ilut as to fubmiffion to be retrained from a£l« 

iiig'js a barrilier, 1 Hull at preient, faid CLnure/br^ give 
no other diredions but dut according to his oum fubmiiCoii he 
dull be red rained irum n cling as fuch till furdtrr orders* 

Becanfr, from any Inquiries that 1 have hitherto made, 1 
am not fatisficd wh:U is the proper courfe to remove him from 
praQiiing ss a barrilU r. 

wkeniluiktiOT If Mr* MfUheli hail continued a folicitor, tlierc had been no 
**JJ**^^**^* diflicuUy, for die rcaily and proper way would*Lavs been to 
{« br^ ilruck him nut of rl»e roll of Micitors: and furcly it* w ould 

be fcry hard when he has advanced himirlf to a degree of 

honour in die lawj that there fliuuld not be 
fome precedents for de.^ding a jierfon who Uy Jils mahprac- 
[ ^^74 1 tices and milbebaviour has rendered himfelf highly unworthy of 
the chara£lcr he has taken upon him of a harrilter at law. 

But whether tliM ought to be done by dlAarring him, or 
whether the court by it’s own power and auilioriiy will fllunce 
him for the future, 1 (ball not at prcfcut determine; bin have 

already 



in the Time of Lord ChineeQorHAUvrcu, 


*74 


alreadf mentiotied it to Lord Chief JaCHce Lcfi who will af&ft 
me in finding out precedents in fuch csiet (i )• 
llie ftatuteof t« u tip, that ittomies and fer- 

leant counters who have been guilty of any male pra£liccs, and 
nave adted unbecoming their profelSon, may be (Uenced, and 
not be allowed to be heard any more in the way of the pro* 
fefljon* 


\ 


My Lord 'Cair in liis ad InJitMt li upon Wtftm* 

pr\*n^ r« lo« peg/ 114* ii clearly of opinion^ that apprrmiccs at 
Jaw, which is snothCT name for baniltcrs, arc included under 
die head of ferjeantcountent 

But however I will make no other order at prefent than what 
I mentioned before (a)* 

B* ttiUna the hufband was lUU left in cuftody* 


(1) See the cafe of Mmtria tad pr$hiktiHl fim pr^aijmg st ihe 

Dm^L ^ Ed. and. Per itrd HarMik it v. FrtmMa, 

(3] MitcheJl waiifiervardiflrockoat JmP, 304* 
of tbeConioiifllonasJoAiceofthe Fctce^ 


Garih verfus Wsrd^ April 15, 1741. Cafe ijr. 

A Bill was brought by three dcvifecs againft die heir at law t.c.Barn.Ch«. 

of the teftator. to perpetuate the telUmony of wiineiTetk . 

and to eilabhfh the wilU liMonKbn 

nwnr to iiivA- 

ihe mil, u the Atnleci to eftaUUh li \ faeba feh ii id ill isttati 1 fii(i)» 

It was filed in Af^y 173d* Willisf one of the defendants in 
the prefent caufe, pu^afed the third of the eftate from one of 
the lievifees tlie ad of yantiary following) the anfwcri did not 
come in till the latter end of January. 

It was objeQed by counfcl, that depofitions taken 

in the former cimfc on behalf of the heir at law, the plaintifFin 
die pro fen to prove die devjfccs papifts, could not be rcr.d 
againft die defendant WilliSf bccaufe diis is merely a bill for 
elhbUfluiig a will, and docs not make fuch a lis penaens as will 
aficA this defcnilant, efpecially as the anfwcr did not come in 
till after the purdiafct • I 

* l<OKD CHANCIU.On, t ^7f J 

It would be attended with great inconveniences, and evade 
the juflicc of this court) if thefc depofitions fiiouM not be 
aJIowecL * 

The anfwcrs not coming in till after Willis*% purdufe, will 
make no alteration^ becaufc, by the neceJlary forms and delays 
of this court, very probably they could not be put in foouer. 

In bills of this nature for ell^liOiuig a will, and perpetuating 
the teiUmony of wimefios, the advantage ought to be mutual^ 
and die heir at law is as much at libcny to iavalidate ths wjU» 

(t) See WarfiUy V, Earl ^<arkmplsi poll. | voL jpa* 
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CASES Argued and Determiiied 


Gaiti V. 


If in heir cm* 
ji\ eftjcr n 
9 wHiH 

tbfrv 

wUij viA ic ia 
tf(erw.ird4 rfti* 
b»ibcd» 
frintce uf cbe 
li«irU hoynd. 

Iff Jttrifl| a fuit 

lorv^decAy ihf 
iiHinfjgi«ai1i|na 
fJie equity of 
rrdciB^noAj ind 
there la a deem 
•siiaahim> the 
•nignec h bwuad 
Wii. 

1/ja heir at law 
in • Tutt to cAa- 
hUOii vrUl^ pre¬ 
vail I tofu tU Hide 
bo dtall bo?u the 
benefitoftht 
ovidcnco In that 
c:juM agaii’A a 
parehafer ft** 
Jtmt f»e. 


as the detifecs are to eftabliOi it, and muft be confideted to alt 
intents and purpores, as a /U pendtr.s^ or otherwife it would 
make the only methodi which by the law of Rngtani is pointed 
out for proving a will, vain and nugatory. 

Suppofe an hetr at lav to get into poflellion of the an* 
ccllos^s eftate imtncdiately upon Iiis death, and that during a 
fuit In this court, for eftabUlhing the will of the anceftor in 
favour of the devifeei, the heir conveys this eilate to a Granger, 
and afterwards the wUl is eltabUflicd in this court, can it be 
contended that tlie grantee of the heir is not bound, and that 
this fuit will be looked upon as no la penitns as to fuch 
grantee i 

So in the cafe of a mortgagor who comet here for redemption 
of a mortgage, if during fuch fuit he OinuM aflign the equity of 
redemption, and, in the final Iteating of the caufe, there fhould 
be a dccfce againfl the mortgagor, will not the afiignee of the 
equity of redemption be bound by tliis decree t 

So, on the other fide, is it not equal juftice (if an heir at law 
in a bill brought agaioll him by devifees tocflabliih a will, ihould 
prevail to invalidate or fet afidc tlie will, from an incapacity in 
the teftator to devife) that fuch heir at law thculd have the 
benefit of the evidence in that caufe, againft a perfon purchafing 
from the dcvlfec/rMi4fn/e lUef for thcic rcafons the depofitioii 
were allowed to be read. * 


t *77 J 

Ofe J51. 

S.C. D 4 ra.Chx 
Rep. 

A will viecoteS 
la tlij pr*:l'':nce 

aninvtfili teftj* 

trii fiid, tbii li 
my will, in the 
prrfcnce ot i third 
In^Uacd All wji 


Crjif verrus CryU, JprU ay, 1741* 

A Will was eaccuted firft in the prcfcnce of two wltnefles, 
afterwards the teltatria faid this is my will, in the pre* 
fence of a third, ami defired he would atteft it, but did not put 
her feal, neither did flte fay that her name was of her own band* 
writing* 

, b«( did not pvt her teil, nor Cipher Aims wuvf lieibiad«wdtins* Lord//Wiwrie 

% void will, becyur« nui eOAOly uotyrauble to tbe ftocoto. 


Cafes cited in fupport of this will, were Can verfus Can^ 
Ftbrwnry 25, 1718, before Lord Matxle^fiM* 3 A 4 od, ai8* 
a CbaWt Cafm 109* Prtttdents in O^ancery 184* Cmi verfus 
Parfint. Ltidg^ vcrfus Jftmings^ in the Exchequer in Ire* 

/and aSg* 

Sro/ifjhttwWu Lerd Cfafirei/cr gave no abfolute* opinion, but was inclined 
In ^ think ihnt this was a void will, and mentioned the cafea of 

ofstUiSwiN Lee and LSU*, bccaufc it b liOt exaflly conformable to the 
aeft, tvould h«vt 

been fyAeitn| to s Xh* loSttw Aide bU vil! ia wrldaf, fobfenbed bf M witnefloi, sad dcvifed oil 

mikiita|ood hii Jt. o/cemrdsbe Aide ■ codidl, iawhiiLi Sw will V 4 S recited, sad ihli 

alfo wji aittAed by two uriioclTci, one ot' which w« 4 witneh is the will, but the other 
Vtt a new one | the qucftiim wa, whether ibli b«w wlArO Roald nuht s third A 
ihc will, ibe i€im:r rttyirmf ihsr iberr jhmtd h thm^ sad sRvdgod chit he Aewld 
avU Lte vcilui Ld$, Cwtb^ J5* 


ceremonies 




in the IW of Lord Chancellor HaaDWten, 


ceremonies required by 29 C. ^ Stat/zU FrpnJs and Pit- 
jarutf unlcfs it had Ixen re-fcaled by the tenatria in the pre- 
fence of the third witnefai and unleCi ihe had declared it to be 
her hand-writing ^ fcaling without ilgning in the prcfcnce of 
this witnefs, be feemed to think, would have been fulTicient to 
make it a good will, but faid it was a point proper to be dc« 
terrained at law; on fuggeltion of the plnintift^s coonfel that 
ada had been done whid might amount to 2 conUrmation of 
die will, the caufe waa ordered to (land over \ 


* A fpeclal veHIft wet foan4 apim u cj<dniuie{ tbeuCc wu cIijc* the Kftitor 
fi|MdM4 executed bli «’iU in Dfctmtr >715, in the prvlenceor two %vtCAiAfi* 
•ueAed (he feme Ia hu prclcAcci i«tfa« jtv 19391 he wiib his ptA wcac 

AVer hii neme» in the pn^feiM e ik a third wiiAti** fubtuiM hie name in bit pte- 
fcflce, end at hit rc^oeA i enO the ^mAioa «4t| i^thcr thii he a due eeccuUea et the 
,trill uflder the lUtute of fraudv lad pcr]unet^ 19 Cer. «• e. 5 

Mr. Htn/j a/|ued li»r the heir at Uw, that the Aatuce re^uidoi three evimefret m 
fubferihe lo the CcAjtor'i pcrfcneci suA Inteod they Ihould be aU pfetmi copcherf elfe 
there ie not that dr|rec or cridtnee the Aetute re^uiroa^ for t» anetatioe ol* throe wit- 
oeirceaidiAcreettifiieei hai oolychc wrlfhtefcoc vimela. 

Witneniu te twill rmc OAly aneA the doe raecuuon oda wilJ» but likewlfe the ee« 
pieitjrof a ceAator ar tk« time of rhe eeecuuon^ a mao may b« at the time Iwe 
wiinelTti attcA, and ii^tr when die third mteib( it canioebe ceaddered ai a wUl| 
till the third witnefa hit fi|aed| /hr chat rumph lei (head. 

The will here b datrd In 1735, fuppofir lundi purcbalcd ifUr the datri and before 
the .itlr.lbtioA by the third wiinvf*, will iha Und^piO f ccrUlnly not. Hr cited /.m 
verfui LiMpCerif^. 3$! and Ubimffr 69. 4*1 9. tk, 

trkwMiktHm 

Ml* B^nkstwim for the drrifee 1 he artaed» tbatawlU esoenied befhit tlvre 
witneHei, though atthree different timer» u podvnUaU the Aat. o* inuiaaodpor- 
jurieip the Aicote nocrc<iuirin| they fliouldall be prefeut at the Lme tiiAf* 

The rtquifltei under ihe Ajfurr are, ibai the ttAatot IhoeU 6|e lo the pieCcnce of 
three witnelTea at Iea 4 » and th4C iliey acteOin hu pRieocc • it would therrtbrt 

be adding new rrquifitea whkh the aO doca not oieotioA* iod tn eQed be miking 0 
new 1 jw t He cited Cm! v« k^rff. im Chre. 114. and 1 Cb. Cajl 109. jdiiM*. 

/, 9 rd ChkfJufkAlM, Tina c^e dependa upon the wotda of the Aatotr| the re* 
quifitBiin the Aalute arr» that the three witneffra Aioald atceA hb but ildoei 

nut lUrvO the direc witneUea Aould be all pitfcni ai the Umm diue. 

There lua been ao determrAabon a, tu um pwlut* In the cafe of Caad v. Ptnfittt, the 
|cl|ator\ figoinf waa bild good though it wa^notbcAwe three witaeOci at vu fane 
time i and the court only doubted whether the epAator*! btfely owoiag the rubfcriptlon 
to be hii be/brr one of the wiinclTc*, waa goodt but there waa no doubt as to the va« 
ijdjty of the rnll, from the eic'Cutivn at diiTcreot tir&Ck 

Here yoo have the oath of three attefliot ultBc«Ice» Urn ii the defTfe of evidence 
required by the Aatute, and the fame uedit la giveo to three perfim at ditferenc limei 
as at Ate fame time. 

We cannot carry the requifites firtUer than the Aatote dlrede* the ad U dlcnt ai to 
ihia pardcoUr, it would there/bre be making a ncweeqoldtei figning is the Mine 
adb reiterated ; the tcftaior la the priiKipiJ cafcv urni over hia oime again, ai^ de* 
cHred ictn be his laA wili. Judgremt againA tlw heir at law. ^acA v. Awir, /sm. 
]| 1790, In the court of Kiag*» BEOch (r}. 


(1) S. C. 3. So •Sfene^'dY/r V. 

Mvifynt 5 Ft fF’, >54. Qrojfm ?. Aikto- 
/on,! /’</ 454. See ^him v. OUfmkt 
6S8« Cr^y V. Firxkt^ t SfTiU 1109. 
See alfo L^ngfad v. Ejrt 1 P, H\ 74a 


Dormft r. TtnrloaJ^ t P, J09. Cftr- 

Afiuv V. CrtfiHy I ^99. v. 

Prkr^ Dcoft ad 9. OiJm v. Dudt, I MtAt 

Cka. 99« 
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CASES Argued tud Setenuaed 


>7T 

Ca& 153: Sir Tbcnmt Stanji/h Terfus Jfril 291 174r. 

JC.B*ra.cla A fliU was brought in I7i3» bj the ^rcfentatiTCi of the 
Ts^U^ramaA youngifr children of Sir RUkard^ Stnndtjh^ viz, 

ja4 inc^ JLt/phf JchH^ and Pitffy againll Sir 7 h 9 mat 

5 /rtfla^, who was Hefcrnded from the elded fon of Sir RUhard 
l^<!r ‘tinticie and HO evidence appearing of an aQual payment of any 

hbitowiuia of the portions, nor any releafe produced, except with icgard 
M*-'* SunJiJb only. Sir Tkouuu Stand'^ was decreed by Sir 

the hearing of the caufe in 17171 to fatisfy 
the plaintiffs for the fcveral fums clue to tliem for poriiom, as 
the reprefentatives of the younger children of Sir Rhiard 
SMffdi^. Since this decree. Sir '^h^tntu Standijb found two ft* 
ieafes, one from Pftfr S/a/ulj/i^ and another from AUxititJtr^ 
and three receipts from Hu^k^ for their feveral portions, and 
all of them in the hands of a p^on who claims under the pur- 
chafer of Sir Rickard S/andj/P$ eftate, which was charged wjtli 
the portions* 

Upon this foundation the prefent bill was brought as i..^up« 
pWmental bill by Sir Tkomac Sfand/Jkt pmying that he might 
h;ive the benefit of the releafes, and likewife a petition of re* 
hearing in the nature of a bill of review, to revile and confider 
the decree in the former esufe, as it has never been figned and 
inrolled, though made as long ago as lyiS* 

[ 17B 1 Lord CHANcttLOKi 

i am of opinion Sir 7 k$mM is intitled to be reltcved: 

andfirfl I ftiaJ) co ifider the method of proceeding in this caufe* 
mere % Seerte The bringing a bill in the iiiMre of a bill of review to revife a 
<lccrcc in a Lrmcr caufe which has not l>ccn Hgned and inrollcdi 
rojkd> a Sill in is a Very proper otic: and it is a very fruit Icfs tiling to put a man 
the nttufcoTi ^ dccrcc which U made againit hinirilf, in or- 

fr0t>srMc(O. der to mttcle mm to bring 4 bul of revaw, btfulea Uie great 
expence which attends it. 

Therefore I think this method of proceeding will anfwcr die 
dcGgn of the court hell in brtngirg new matter befuve them, 
difeovered fince the former iLcrcc. 

Next, as to the merits of the cafe i It cannot be faki that it is 
■bfolutely clear, but however, tlie ueight of the cvirleiicc is 
greatly in favour of Sir Tkem/t: Stiadj/b, 

Portiesi vhlcb It was originally a demand for younger childrens’ portions, 

under a fctilemeiU in 1657, and a will made in coafe- 
iMhls cMrt jQ quciice of the fettlcmenr, and which portions becimc p.iyable fo 
ir«7) Utha long Mgo af 1673, fuch a kngtli of time mull cieate a very 
**”"8 prefumption oflhetr La*ingbceivpaul, an<l it mull almoll 
amount to proving a negative to induce the court to believe that 

^ lod il 

Slfl^ awMAti tt rmiaf a ae|Miw wSaSmcs the ca«rt ta Miew tiity trt Oill , 

(t) V. ISackMfvtkt oMit 40. fhrtlty v. poll, j vol. Bit. 

they 



in ibt Time of Lord Chincellor HimBWicrt. 

the^ tre ftill unpaid* and die Ma/ltr the RjMs haa ftretehed t 
good deal to decree in 1717) dut the portione were unpaid* when 
the frejum^wi frem Unpb ef time mutt even then have had con« 
Cderable weight (i)> 

The mafier ^ the RjM$% upon a rcleafe being produced from 
Ralph Stnn^Jb^ one of the younger duldren* for his portion* by 
the decree in f 717i difmiflU the bill a< to hU reprefentative* 

As to the portion of ftter Ztandijh^ it 11 inGIlcd by Sir Tha* 
tnajf that fince the dcaee for Peter^t reprefenudvesi he has 
found a rcleafe from Peters which is the foundation for die bill 
of review* 

The rule to review and revife a former decree is* the difee^ 
very of new matter* fince the making of fudi decree* which 
was in being at the time* but was not known to the parry till 
afterwards* 

There can be no reafon why this rekafe (hould not weigh 
with me as much now* as the rcleafe produced by Ralph did 
whli tlie Mi^er of ike As/// in the former caufe* 

Neat as to AUxitmlet^'i portion* tlie rekafe he has given for 
St is in the fame form and words with Pettr*t^ and therefore 
tliefe releifes are a bar to the demand fet up by each of tlwir 
Tcprcfcntativcs* 

In order to ibew dut Hugh Stand'^*^ portion was paid* Uiree 
receipts under Ids hand were produced as evidence* 

It has been objei^Iod* tliefe receipts cannot be read in this 
caufe* becaufe they were in the hands of fomc of the parties to 
the former caufe after publication had pafled* and the rule in 
bills of ret'iew is* that it mull be new matter difeovered after die 
decree* 


itV 

tlrTssarAt 


The diCwrtrf iT 

aew nutter ia 

Sciifi the 
time if d Serit^ 

hatAoikSQirA 

tUlaAcr*MtIte 
the w a 
fCfiew. 


C i 7»3 


But I tiiink this would be too (IriA* for as tlicy were not 
etifeovered lilt after publication in the caufc* they could not pof- 
fibly be made ufe of then* ami bclides* it appears that thepre* 
font piaiiit'dF Sir j/ St.n:Sjb did not know anything of 
tliefe receipts till long after the decree* 

Neat as to tlie parol agreement between the reprefentatives of 
Hugh Siaudijh and Sir ^Ibauaf Simdijbf before the bringing tlie 
prefent bill. 

Now this was not by way of compromtfe on confidcration of 
the doubts and diiricultics wlilch arofc in the cafe* but it was 
only on Sir Tbemas Siivuitfl/t agreeing to pay 3000/* by inlLal- 
meiits* provided they would abate 178/* odd money* and there- 
fore docs not bring it within tlie rcafoning in the cafe of Cun v* 
Cm* 1 P» W* 723* and confequently does not prevent Sir 
Tbetuas ifatulijb from ayailing bimitlf of this difeovery* in 


Vepwmikm 

|UA 4 lOf«|MW 
tostemerculi^ 
After piiblicadM 
haipaSedftkd 

Uuni n»e te 
Te «4 opos • Ufl 
revi 


(1) See SMailMOM V. //mi/zm* Me 
yi. Awf V. Mifhjb, poll. 61 li FHherhy 
V. J SI. Rim/,Uit v. 

I ^ 3^* V* Briggt, poft. 


3 vol* lOj. y$UfS^, Turki-viBet 4 Am* 
CAi. Rtf'. 115. V* SuA 

Peiviu Amb, sji* irwjkf v. CresivZIr* 
a Jij. 






jf^t CASES Aipied and Dctemuned 

bTa*«Ai lation to the rtccipta of /fwrf S/atMbt for his part of the intr- 

On the 4th of May 1741, Lord HarJmr^r declared that the 
rrleafea given by Peter and AUxt^nder to their brother Sir ftr- 
etard Stitftdfjh, dated the idth of yttntntry i673» and the 14th 
ofM»freh 1675^ are fulhcicnt bars to the demands made bj tlie 
plaintiffs in the original caufes of the original and additional 
portioni of Peter and Alexonderi and of any iiitcrt:ft for the 
(^jnie« and there fore ilccrced, that fo much of the former de¬ 
cree as reJaiea to ihefc portions of Peter and Alexander be re^ 
verfed % and that the plain 11 n"» bill in the original ranfev fo far 
as it relates 10 tJicfc dcinand$» <lo ffainl difnnffcd \ and Sir 
tu.u Stiitidifi lliould be allou'cd wlut has been paid by him fub* 
fequent cu the fornier decree* 

f 180 ] Cr^vwr verfus cn Pxeefthft/^ AfrrI tpt >74 
Cafe 

>. |i«t> A yr^^< PhK-/>/kf by hi» trill gate a ttilrd part of a moiety of 

rciiduc ot hi* perAnial cllatc to hU daughter 

.lUsB 10 Phiyfs^ 

i. r. fte 

s-d* w’Silft ‘kc withkeT hn%»nd rt*»« 1hW«f* wW> 

flux .?r f ** Ifl ’nirt ln» wc«r 4jiigk'vr> fwM^ \ Jhr> *1«4 h»ini- thrjr tunr *»> nAi S. F, 

ft‘fnpJ 11 •hi' lunivtJ b«*i» It’lit m ^VtivinV 

Ssw tMt imu'fu t u* J ^ 

Lord CKAvCFLton, 

This i* an uii I liquidated thing, and properly a choft in 

Aftcr\s'ard* $'./*»/ marries one Mr* hut furvlve.s her 

husband, w!n Icll u:ic daughter /-/rw > u iiilc the fii» 

ther and modicr wcic isi Africn^ they lia«* allignul over this third 
ot a muiety which \c4f. in arife out ot Mr* cilate, in 

trull for tlic daughter, provided tiny fftuuld dk U'fure tlv y 
came to Hnghiid* 

But I am of opinion, if the mother had continued a widow, 
the court muH hare dceiecd it to her without taking any noticu 
of the child’s intcreh* 

Before any decree in this caufe, and Ik fore the money wa^ 
reduced into poHctrion, fhe marries a fceoiid Ijufbautt, hlr. Peah^ 
who furvived lier* 

A A hulband, after the death of a wife, cannot fiie at hw for 

ehofes in a£lion of the wife in his own right, but he muff htff 
takeout admitiiffralicn to the wife (i), 

tfioiaiA 

'Phe next is the principal point to he considered with regard to 
the infant, in a court of equity, and what provilion flic is to 
have out of her motlicr** fortune* 

Now, rho’ the law may give this monejto die hufband, yet 
equity will not do it, 

(r) See tUeg. C«, Litt^ 351.«, note i, Sfuih v, 1 P. 37 >> 

Suppofe 




in the Time of liord Chaiwdlor Haudvkici. 

Sappofe Mr4 L<tm% the £rfl htifband^ bid come before the 
court for this fum of monef, the court would not have decreed 
it| unlefs he hid agreed to mike fome provifion for the wife, in 
cafe Ihe had furrived, and UkewUe hj way of portion for the 
infant. 

The wife being dead, and the fecond hufband alfo, tlte re(U 
duary legatees under this will claim an intcreft in the money. 

At the hearing of the caufe, the Court then took to far . care 
of die infant, as to order a maintenance for her out of the por¬ 
tion \ and direded Mr. Pvtfir, who was then living, to lay pro- 
pofats before the Mailer what be would fetde out of tliia money 
ai a portion for the infant* 

Ttierefore 1 mull take it from this decree, that they would 
not fulTcr Mr. Pfahto meddle with the money till he ha<l agreed 
to make fome provifion for the infint* 

Belldei this, there was a decree in 1732, made by Lord 
Chancellor Kittg, who always leaned at ftrongly in favour of the 
hulhand, and in fupport of legal rights, as any ChanccHor v/ho 
ever fat here, and yet the equity wu fo ftconc for makii!tt fome 
provifion for tlic infant, Otthri/if Law^ that he yidded to it* 

Mr. Pe:iiet by two letters to the aunt of the infant, in 173 if 
has declared he was very clcGrou$ of allowing her the whole pro¬ 
duce of her mother's fortune, arifiiig from a riiird of Mr. 
reftdue of his pcrfonal cllatc, as he behet ta, according to liis 
own exprefnon in the letftis, that it woult) mainiain tlie daughter 
like a gentlewoman, provided he was indemnthed from the 
the charges and expenres in Chancery* 

As he is dead, I ninll take thefe letters, no: as a mere pro- 
pofal only, or a baro hint of his intention, hut an abfolute ap¬ 
propriation of the fortune by the focond buCband for the benefit 
of the infant. 

eiv|ht9r IkeuM hsvs Oie nodicrH «K«U fWiuie | U 1(U«n are m 

lira luAi, ^ui aA apprspriaiMS ot Art>HK M (ic br?Kii4 U Ujc iDCbU. 


There is all the equity in the world, that there fliouUl be fome 
provifion for the daugliter out of this fmn of money as her mo¬ 
ll ler^s portion. 

As to the fuantn/fif it depended upon the father-in-law; and 
by tliefe letters, according to the opinion 1 have given of them, 
he has very honeltly and confckotioufiy aifigiicd tlic whole as 
a provifion for the infant (1). 



Caetvtiiot 

V. Lams. 


C »8i 3 


Hie tcMfiS MV 
bsnS liavirw 

kmn IQ hii 
life-tinifi 4t- 
dJf*d he wif 
«iUins ibe 
t be uicaaiS 


(1) His Lofdfkip declared, that the been well appropriated, and doth, ia 
fum of 1599/. which was originally the equity, belong to cbe plaiatilf, the lo- 
diare of Siffst Ltm^ tbs mother, bath faat. /?rg. L/d. Ak iv^o. foI» 38X1 



CAStS Aigved Detenniied 



OfisiSj. 


Katy vofui Lum^ Mmj 4, 1741* 


yiHfh^f ^T^HOUCH a floK giren hj a wife to a Iiufband U 
> AM ^ yet if It 19 indorfed over bj tbc huibandi aa betweeo 

him aod the indorfeei it is cerujnlf good (!)• 

wwahin ua 
lOi U H 


lulnfci rf r In cafe$ of like nature^ 1 havci at die (rttlnge of njfi 
mm dsrtclcd a juiy to hnd for an iiidorfcc, notwirhltasuling tlic iu« 

Co!Sr» dorfor had the note fnnu an iufanti the original drawer* 

«» W 


i^rr Where there it a negotiable notCi and it comci Into ilic handa 
of a third or fourth indorfee^ though fome of the former in- 
dorfeet might not par a valuable eonfidvratjon^ ^ct if tlic laH 
)vt i ieht indorfee gave moncj lor it, it it a good note at to him, unlefa 
aifit*^7|o3 fnould be tome fraud or equity againit him appearing in 
mmmmUm the cafe* 


(0 The phiatlffU w\h (*ho had a 
frporjKeftait) gave 4 promiHbrx note, 
wMt to ber bulbaad erbUerder, who 
Morfed it over; the aote was afterwards 
•egoiiated, and came into the haods of 
«ne of the detcodanis for « vatsable coo* 
idaeauoBi wbo denied be knew of ill 
Wdf todwfed ever to the indorfee, 
ao whom it was given asa tccorlty for the 
BI of the bal aoce of a cer Cain accooD 4 
bh ^I wbofe uaine did not appear thereon. 
Tbe plaintif had alfo given ihe defend* 
mt n bond for freuring the money due en 


the note. Derrecd that ihe defendant 
wa> taiitled to the benefit of the note, 
(there being a difpgte between the de> 
fendani and the affignees of the fird in¬ 
dorfee, as 10 the right of ibe note in qnef* 
tion): and it being admitted, that judg¬ 
ment had been recovered on the afbnfaid 
bond, nod that the priBcipal, iniereft, and 
coftf had been paid, it was ordered, that 
fiiisfadlion thould be acknowledged on 
the Caid judgmciii. Rtg. Lik. A. 1740* 
M. J79* 


Cafe 156 * AZ\ivKr:h wftli Exapthtr/, Mtj, 6 ^ 174 ’* 

AWtRAmd A referred to die Mailer for impertinencei lie re- 

lb be^ti- ports it pertinent, die defendant tiko» a general oxep* 

■j*Jj '^^xi report^ without I'fuifying tlw panicular 

baerrintn^St parts cf ibe bill wliicU arc ioiperiuicnt, 

^£«d 4 iic ex- 

«Bptta*^^^iri the ^artsi/dw bill vbivH arc cnpretiurnt; chr AbjctlM, 4 b ig 

bre|«Ltf» w» ovtr-niUd 1 ht uken it St guci^ a nuuttrj Uw p«njr m%y gv ypon U, ihiihoyc 

fxMai aul pwikiav ^athgea* 

It was objedcil that the cveeptinn U irregular, for tliis rea- 
fon, and contrary to tbc couifc of the court, lM.*cauA: the ori« 
ghiai bill being roo fliectx, and the amended bill 300 , the 
<^urt mull necoJFarlly cQolider tlie whole aa the exception ii fo 

Chaoccllor over-nited the objc*fVioti, and faid, notwidw 
Aanding the exception it taken in fo general u manner, yet tlicy 
mny go upon U without pmnttng out p»rticu}ar pafliigci: liippofci 
for jrdlance, from die aotb to the looih Ihect Ihoukl be iiitirely 
impertinent, liow cnuld they hare the benefit ut tlicir exccpuou« 
uoielj they lad couched it U fuch geuend terms. 




ia die Time of X^erd ChaaecQor Hiaowtcu 



Gilfin verfus Maj 91 f 74i< 


Cafe 157, 


T he phintiff being t truftee of the hte Duke of JPZefw S.C. 

i 9 ff% eflate, for benefit of crediton, and having fold km 

a part to the defendant, with a particular eiception and refer- 
vation of the waftc of the manor, and all imnea in the fatd ^ ■iM^ % 
walL'a, hj virtue of a prwifi in die deeds of conveyance, has c^S2r"«L« 
brought this bill to prevent die tlefendant from comiiutting iuathii muic^ 
wafte, by opening mitics, Wr. 

It was objeAed, that the bill is not properly brought, as tlus 
is not a matter for the determination of a court of equity, that 
it is a mere legal right, and a legal eftate, and confequenUy dere 
was 110 occafion to come into this court. 

l^AO CnAKciitoa, r « 

*rh< plamctlT' may ccrtainlv come into tliis coon to reftrain 
the ilefciklant from opening the mines, even if he has only i^n anyriu 
threatened to do it} nor isil iicccfiary the pJaiiicilT fhould have 
waited till the waftc is afiually coinmltted, where die iiitcmion 
appears, and the defendant, even by his anfwer, infills on his 
right CO do it: there arc a great many cafes where fuch btlU 
have been allowed 1 and indeeil, if che defendant, by his anfwer, 
had difelaimed any right, tlicre would have beat no grounds for 
luch a fiiit. 

If a bill Is brought bv an owner of a reverfion againil a tenant xbeughwpntf 
for life, and no proof' appears of any walle, yet if tenant for appsAraerwiftc^ 
life infills upon his riglit, and it is proved tlut lie Las none, tlus 
court M*iil grant an iiijuij^ioa, to do it, 

an4 IkM 6 «m, th4 reTcrfimr nay hm aAvauaUioi^ 


As to the merits of the caufc, the firfl point is with rcfpcQ to 
the grounds, that arc called the common of pilturc, w liidi die 
ilcfeiulant infills are eon fined to 3 cuw pjflure ooljr, 

lUit lilt pUiutifi* charges, by his bill, that they are the wade 
of the manor, and that there is an exception of all mines which 
are in the walle. 

'riic defendant, on tlic other hand, fays, that this U not pro* 
pcrly walle, but enjoyed by tlw cuUomary tenants, and is part 
of the foil bclunging to dicfe tenants} and if he had made out 
this fj^, thwre could have been no pretence for the claim the 
plaintiff fets up by virtue of the refervation. 

liiic I am of opinion that they arc to be confidcred as part ot 
the walle of the manor, and tlic common of it; for by the e>*U 
donee it is plain that the common of paflurc lies* intermixed 
w idi t])e other commons which are enjoyed with the reft of tlm 
nuiiinr: from the middle of StfitoHhi't' to the midillc of ^prii rhe 
of thefe grounds, winch w*erc ftinted for four months, are 
throw 11 open and laid to tlic other common, and arc enjoyed by 
all the inhabitants* 


(f) Br.vtt^ t 140. 

InvrW V. 3 vol. 496. 


(s) HM lUr^. r«. Liu. Sll. i. n. «• 
V, Prrrw. 3 VO). 94. ewi • 
V. CW/;*, ;w3*. 3 vol. 751 

iu 




CASES Argii^l aa<I Detemiiied 


Otltow T« 
telTMp 


[ 1*4 ] 


In fevml manon there are Tome part of die tenants only wMch 
ha?c a right of convnoningt vtd yet ii does not follow but it 
may be watlct and belong to the lord as much as If it u'as a ge* 
nerul common* 

'fliis fort of tenurci called tenant-right eftalti is now well 
fetdod (i}» and is in no dis-&vour of the court, though it was 
otherwife at tlie time of the decree in the reign of yac, i. when 
Lord lVlktrt 9 nf lord of this manor, was pUintiffi aiul 
fontc of the cuAomary tenants defendimts* 

The being ftinted does not at all prove that they are not 
wallc, but only for the benefit of tlie tenants, and are not for 
this reafon lefs the walle of the lord than before* 

It would be very hard upon a bill ^.v/e where there ts 

not tlie leaft fyliable of proof that tlic dcfcniUnt has opened any 
mines, to grant an InjunAion on a fufpiaon or a threatning to 
do It, where the defendant iiififts not upon hit right* 

Tlie next point is as to the free rents, ami I am clear of 
opinion that they pafs by the general word ivw/i, and would 
even have }ufieci under the word if they had not in 

the drawii:;^ of ihefe conveyances l>ccii fo explide, and there¬ 
fore there is no ground for the defendant to rc-convey as to 
the free rents} and as to this part> the plaiiuitT’s bill ought to be 
difmiilcxl. 


(l) $'iU 1 Ef«. C^. Er/* 191* 


Ca£t 158* anj Agwt his Wifr^ verTus Mirrh% Maj 13, I74t» 

at ilic Riih. 


jt, l\stt \oaaL a Father, brhis will, gircs the plaintiff, his daughter, 

acoo /• to br paid wlkn fhc Ihould attain Jicr age 
2 k«tVi<rscc of 21, or Jay of mmiacc, >f the niarriv* with die confrni of Ins 
«Sst or mir- exccutors, under his will (I}, prc> nlcd if either of the legatees die 
before their legacies become payable, then fuch legacy to He di- 
oaicotof^t vided bemeen the furvivoror furuvors of her brother and fiflers* 

OiC 4 atori} pro* 

vUed tidier U the lr|Attei dk Wtore ;hc>l?^dri bccow piyebU, Aieb l**fecr 10 b« divided briwrrn 
^ IWotvw cTher bro;h?r ud Sftert. aainvd jt Stbeea rnUoMt (be coAicnt o( ihr eic<uo«i« 

Sir. Juiljct Fa* iff he<d it («» be t Seviic m ftvrerne, ttd thee cht tejAcp i, velbd, M aitfriAgej one of 
skA CMlABSuticij htppti.oS* 


jfgftfi marries the plaintiff, UuJer^smJ^ at her age of 15, with^ 
out the confent of the executors* 

Tlie (jueftion, whether, as Agnti has married without the ex¬ 
ecutors' content, this devife is not to be cnnHdcred as a drvife 
over, and th^t confequently the legacy will not veil unlefs Ac 
arrive at her age of ai. 

Afr* JnJlUt Pushir. It is objected llie time of payment U 
not come, bectufe it is a marriage withoLt confent of troftcca, 
and that it muft wait (he event of Agm/% attaicuug her age 
of ai* 

(1) The ttflaior gave 6veral other legacki to his other cUldren* 

But 


'A 



la die Time of Locd Chwcilor Hiaowicoz 


W4 

But at this it a mm perfonal legac^i I am of opinion it is 
a dcvlfe m itmrem only* and that it reft* abfoiutdy in the 
daughter* and that marnagCi one of the contingencies upon 
which it became payakde* haring happened* the eaeeuturs muft 
be decreed to pay it to the plaintiffs* with intereft at 4/. jVr 
c/fit. to be computed from the death of Agw'i fatlicr, the teltn- [ iSj ] 
tor. But tlie plaintiff C/ivdmoW mufl firll make a proper pro* 
vilion for Aj^M before he is allowed to touch the money (i), 

(i) Though the authArity of this cafe yet the cafe is here correAly reported, 
hu ^en much quedione^ (fee Htm* 1740. ful. sBS. ^tt Har^ 

V, j £'r 9 . Chu. 503. v. mUt I vol. t6i. Dote u the coj. 

d'.M/ V. a Jhf, C6«. i?rp. 4!^^.) 


verfus Cnuifp Juttc i* I74t» 


Cafe 159* 


nItTAN Camhi had one fun named and in 1713 he Uod*/ mam'ige 

^ iiiccrmarriecl with a fccond wife ; previous to that marriagei 
and in conftdcrauon thereof* articles were entered into* w'hcreby 
it was agreed* that the fum of tooo/» which was the fortune of t*««» b toS* 
the wife, together with die fum of aooo/« which came from 
lIk: Imdniul* lliould Itc veiled in the h tnds of truftcei on the imin thTigt ^ 
following trulls* that the 300c/. ihould be put out at intCKlI tn »t* w^naoS« 
the names of thefe truftees* and that they (hould pay the interell 
thereof to Brytm during his life* and after the death of cStbeageAfts. 
that they fliould pay the interell of the fum of aoooA to Ann 
for her life for licr jointure* and in full (arisfaQion of her 
flower: the truft was further declared to be* that after the desth S3, 
of the trulUcs Ihould employ fo much of tlw interell of 

the rcniainining 1000/« as they Ihould think lit* in the mainte-cMie «srtti«(eiy 
nance and education of fuch child and children as Bryan andtotSt 
Ann lliould happen to have* and leave behind tliem* and that 
the furplus of the intcreft of that 1000/. if any* ihould be put saI^ w^* pvt- 
out* and continue to carry intereft under the fame truA* as b mbsj o the 
hereafter mentioned rcbcing to the other money. ^ 

The truA ms further declared* that after the death of Bryan 
anil Ann^ and the furvivor of them* the truAecs llwuld pay this 
fum of 2000/. to fuch fun of the body of Arm^ by Bryan to be 
begotten* as Ihould live to attain the age of 21* when and at 
fuch time as fuch fon Ihould attain the age of ^3. 

'file truA was farther declared* that the trullces Ihould* out 
of the inrercA of die 2000/• in the mean time* employ and pay 
fo much thereof* as they ihould think convenient for the main* 
tenance and education of fuch fon* and that they Atould eni* 
ploy the relidue of the intereA of the 2000 A for the benefit of 
the other children of that marriage* in fuch manner as Biyan 
Ihould* by any writing under his hand and feal* appoint i and in 
default ot fuch appointment* that the truAecs fliould pay die ft* 
lidue of the intereA of the 1000 A unto fuch of the children of 
thsi marriage* cscept the eldeA Ion* as Ihould utuin the age 
pf 21. 

The 
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CASES Argued and Detcnniaed 

The trad wu further declared, that as for and conce rn ing 
the renuioing toooA the cruftees fliould p*j the fame unto the 
children of that marriage, other than the elded fon, in fucb pro* 
portion as Jiryatt fliould appoint; and in default of filch appoint* 
ment, that the trudees iliould pay tbit fum amongd the children 
fliare and fliarc alike, at thdr refpcQive agei of ii or marriage^ 
which iliould liril happen. 

The trud waa further declared to be, that in cafe there dtould 
happen to be only one fon of this marrugCi or in cafe the other 
children Ihould happen to die before they Ihouhl attain their age 
of ai, or marriaR, that then the trudeca fhould pay the rclidue 
of the itnercll ot toeoL to the elded Ton of tlut marriage $ and 
upon this further trutt, that in cafe there fliouhi happen to be 
no fon of that marriage, or if fuch fons Ihuiild die before tltcy 
Ihould attain the age of ai, that then the trudeca diould pay 
she fame to fuch daughter as fliould be of that marriage, in fuch 
proportion as Brj^n Ihculd appoint ^ and in default of fuch ap* 
point ment, the trudeca fluiuld pay the fame to tliofc danghtera 
fliare and fliare alike. 

And upon tliii further trud, that in cafe there fhould be no 
duldren of that marriage, the truflees fhould pay the fum of 
3000/«to fudi per font as Bryan fhould appoint. 

Then came the following provifo: Provided always, and sC 
is further agrecti, by and between all parties to thefe prefentSf 
and hereby fo declared, that tlie fatd Cum of 3000/. fhall be 
laid out in an eftatc ai foon as conveniently may be, aiul that 
fuch eflate which fliall be pnrchafvd u iih tiie fuicl 3000 /. fliall 
be purebafed in the name or names of the faid i'Viincij BcfWft 
trul Htrtry and jlnttf the ititciidcd wife, or the furvivor 

of Uicm, or fuch others as they fliall numinatc, dirc^, and ap* 
point, and that the faid eflate fo to be piircliafcd, when llic 
&me fhall be pnrehafed, fliall be under the flime trufls, aiul to 
the fame nfes and limitations, and Inhjccl to the fame provifoes, 
conditions, and agreements, whicli are hcrtin declared and 
pointed of, for, and concerning the fatd fum of 3000A To this 
deed a fchcdule was annexed ^ the feveral mortgagee and other 
fecuriiies of whicli tlie 3000/. confifted. 

Soon after this ileal was made, the marriage took eflc£V, and 
by this maniage there was iflue an eldeflfon named Bryan, Tiud 
there was a fecond fon named and two or three otlicr 

children. After the marriage 9396/. part of the 3000/. mms 
laid out by the truflees in the purehafe of lands: all tlic lands 
were fec-flmple, exce^Hing a final I part iliercof, which was a 
leafcliold eflate that Icafcliold eflate couGfletl of a lung term^ 
the purchafe of it w as 300 A and it was bought iKfore the fee* 
fimplc eflate w*as. 

jinn died ui i?!?- B^ynn ibe father died in 1736* Btynn the 
fon. being tlicn of the age of 19, who lived to atratn hU age 
of 2t, bu: died before he.was ^3, on the dnih nf his father 
had cctrccl upon tlic lands w*hich were purchafed by ilic truf* 
tecs: bicame i»ia Iwir at law, and the prefent bill w'la 

brought by liim agaiuli Btnuft CWnlv, agaiufl the younger chiU 

drcji 



in t&e Time of Lord ChinctSor HiRl>%icri* 

dren of the Tecond marria^i and a^tnft ochen, praying that he 
'might have rl)e benefit of the eflatei which were fo pyrchalcd by 
file tniftecvt and that the ioqgL agreed to he laid out in land 
for the bcncHt of the eide/t fou of the fccond marriagei might 
be conGdered an land, 

Lcnl CbiVUfii 9 r faid, his opinion wa$i that the plain tiff waa 
not imitled to this pare of of the prayer of the bill: he laid the 
only qtteftion of weight in the caufe is, Vfhether cliis is to l>e 
conlldcrcd as a real or perfonal eftatc \ and this ia a matter of 
fome uicctyj conlidcring the manner in which chc'articlcs are 
framed. 

but two qiicftions have been made in theprefent caufe | 
Whether this is to be conlidered in equity as money i and fe* 
coiidly, fuppofing tlut it is, whctlier it ought to be coniidcred 
as a veiled iiuurcft in Brjan^ the fon, on his attaining the 
age of ai« 

With regard to the fccond of thefe queftions, his Lordfliip 
fail], it might be thrown out of the cafci for his opinion clear* 
]y was, tlut this was a Tcited intcrcil in him upon his auainijig 
bis age of a t . 

The words of the articles arc, Th:it after the death of Bryaf% 
** (jBwhe and his wife, ami the death of the longeA liver of 
** them, that the faid truilces fliall pay the fatd fum of 2000/• 
** part of the faid jooo/. tofuch fuu of the biidy of the fald 
** 4 ftn by tlic f.dil Jhjitti CzwSr, begotten or to be begotten, as 
** ihall live to aiiHin the age of ar years, whan, and at fuch 

time as fuch Ton Clull luve aiutncd to the age of 23 years 

com pic ic,’* 

it has Inx'ii obje^ed by TSTr, FAj<r, that this ia a mere dlrcc* 
tioji for payment of the ninney to fneli foil as (hall attain hU age 
of •nul that the words rcLlinif to the fon's atminiog his 
ago of 21, are only part of liic dclchptiou of the perfou who is 
to take (i). 

And it is Indeed true, tlut in this claufe of the articles there 
is im panicuhr dircf\lon cuiicrming the veiling of the aoooA 
but the words refatin;^ to it only dire^ the pavinent of the mo¬ 
ney ; and there fitrit if this had been a legacy given by a will, the 
party would not have been intiticd to it, In as much as he died 
before hii age uf 23, But were thefe articles to receive tliis erm* 
flrudion, tlut it fliould not be conlidcrcd as a veiled interdl in 
by rcufoii that he died Ufore Id»at«c of 23, it would de¬ 
feat the whole inirntion of tlic articles: it is indeed true tlut tlis 
sriicles ure otldly ptrniicth 

For though they feem to be general, and to relate to all fuch 
fons as lliould live to iittain tlw age of 21, and that tlic money 
lliould be paid them when they fhouM attain the age of 23, yc^ 
the eld eft fon was only meant in thoie words: v.nd when there 
was an cMcft fon that attained his age of 21, lie becr.n:e abfo- 
Ititcly iniuled to the numey, and the time of payuieut was puft- 
poned only to his sge of 23* 


Xtf 

CsHll V, 
COMSS, 


( 1 ) See V. 7ii/^, s 7*. Pr^yi v. Mtixtkwf aw l vol. 4 fs. 

1^. 6ja. /for, C.>. Liii, 2J7, a. a. t. 5 /raM» v. 3 vol. 417* 
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CASES Argued and Deteraiaed 


Ccumt T. T!u Other que(!ion bU Lordfhip £ijd wai more diiTicult^ but 
C«M«i» ^ ^ form Mxy judgment* his opiiuoa wat 

tiut th'ki muH be conGdered nioriey* notwitbdnndiitg the gc* 
pcraf detcrmin.ifioii of ilicfc wat to the conrmry (i): in 
the ordinary ones of this nature the ori|;iiial ijid prunury tJUen* 
tiaii of the panics appears to he* x\at Uic money ihuuid be laid 
out in l.vid: and tlic other dirc^iont alxiut vcAin.^ it in t)ic 
]tnnds of trullecsi are only temporary proviHons till diat can be 

Blit whatjs the metltotl ta^cn in the prefetit cafe \ in the firll 
place the whole Turn of luoiiey is immediately veiled in tlic » 
hands of tniftees* and then the articles carve out cenaiu pro* 
portions of the moneys dircAing in what man tier it is to be ap* 
plied; 2000A is to be paid to the cldeA fon^ and die iooo/» 
tor the benefit of the younger cliiMrcn* in fuch manner as the 
articles dirc^; there is likewifc a diaflion given concerning 
the intcrelli how that is to be dlfpofed of; and after this is 
. done, tlieii follows the provifoi wliich creates tlic doubt in tlic 
prefcni cafe. 

Atooi, li ftM l^rovidcd always* and It is f.itlhcr agreed, by and between all 
tlie parties to tbefe prefents* and hcYehy fo declared* that the 
puipgfci faiJ fum of 3000/* fiiall lie laid out in an cllaie as focm as con* 
veniently may be* and that fuch cAatc lhall be purch;ifed with 
MthetUciiisn, tlic faid 3 000 A in the name or names of the fsid /•ratuh BcuMty 

//wfflhr and Atm the intended wife, or the furvivor of 
ysjsger (hiU thtm, Of fuch othcrs as ilu'y fhall nominate* direct* and ap* 
Aitaj tftA point; and that the faUl diatc fo to be pnrchuW niall be un* 

irufts* and to the fame life ., Imiliaiionii, and in- 
iSi; ;oo&/. AmuIS tauions* and fuhject to the fame provlfocs* conditions* and 
bciiW^iin agreements, winch arc herein declared and appointed of, fotj 
filin fo pltt and concerning the faiJ ftxKi of 3000 A 

chafed be a • 

Co cKl’ fan’.e fubjw to irc (w* cenUii n «hkh rc S^ clercS conk cn«irtf tht ;cC9/« 

XitiUti tf^-t ^ tfi r/v nftm rt.tl ijljti Sri*^ wnu-/ n M.sit Jupd 

J%t lU kta^i */:kt (liUne m%f* sMjJumrt, 


It is indeed true* NTiat the provlfo direds this money Hiould 
be laid out in the piirvlufe of an cAate; hut then it cxprvf^ly 
iWdares that the cAatc, fo purchafed, Aiall be ntiilcr the fame 
imAs as are appointed c-onccrning^tlic fum of 3000 A UliU is 
a plain dircclion tliat the lands Ihall be taken as money: con* 
fidcr this then upon the intciuiun of the parlies* as there is the 
fame dircQion about invefting the 1000 A it U impolDble to be 
conceived tlat it couhl be uieir intention that the land which 
was to be ^urdiafcd with the 1000 A fbuuld always be confi* 
derCfl as latid, ami go younger children anfl their lieirs« 

[ tSp ] The plain intention of thefe articles certainly was that he 
money flioold only be laid out in land, in order to make it more 
permanent and fccure, and that llie land Aiould be fold again 
. when the children (houhl have occaCon for ilicir money, and hia 
Lurdfliip wisplcafcd to decree aceordingly fa)« 

(1) Stn HWiUn v. FtU, saU ray. U fettled by ibc&idarttcleft* ii part of the 
(1) ]>fcreed thst the fum of lOoeA fiJmU eftate of the faid Siyam 
pvt of the ikid fua of 3000 A agreed to the fuo. Li^, J, 1740. foi« 495* 



$ • 

in the iRme of Lord Cfaincdlof Hiimxcnu 

X Dean anJ Chapter ef E!y verTui ff^arttn, June i 

T H B end of the (rill was to prmnt wafte tn dij'glng and 
carrjing avajf (he foil ia manors that lie in the levels in 

Catnhi'iJxi/hire* 

Evidence of cuftonit in a nrigUbouring manors offered to be 
reaJ^ (o fliew the culloms of the manor in queftion. minor fh«li not 

In iiftual Se 

a4aittirS l» Atw die cuitoa of iMihcr mioor* 



I* 


Cafe i(So, * 


Lord CHANCBLLoitt 

It is certainly the rule of lav Sit general^ that the evidence of 
n^hhounng manors Shall not be admitted to fhev the cuftom 
of another manofi (tccaufc every manor is to be govemed by its 
own cufkoms. 

But this rule is not fo univerfal as not to be varied in fome Coortiofbw 
inflanccss as in mine countriest Derhjflnre, Ue, the courts 
law have admitted evidence with regard to profits of minesi 

out of other manors where (hey are aiialagous and fimU «f nine* wit «r 
hr, to explaiiv or corroborate the cuflom of the manor in 
quedion* Sailir^ to «!• 

Sida tbt cvtiBiif ibv ouoMIS 

Nnw, in the prefent cafei there is a great fimiiitude in the 
maiiorSi iKcaufe tills is a fen countryi which is of very large 
extent^ and the nature of fens and marfhes throughout Enghnd 
are pretty much tlic fiune. 

The cttftom Jicrc u, to dig up the lord's foil for turf which c^l^Oen ta 
U a very odd cqHom if applied to any other foil: but fenny 
and marlliy lands are often overfiOwed, and lie buried under 
water for feven or eight yearsi and produce no profit at all to to turn 
the copyholder I and therefore^ by way of cotDpcnfation> when 
the water ii drained^ and the laud improved from the adiliuonal 
foil brougiit by tlie floods, the copyliolde^ may be intitled to 
common of turbary; and this feems to be a plauAble pretence 
for fuch a right; and therefore the evidence ofoed by the plain¬ 
tiff muft be read* 

Though depofitions taken de bene tjfe are irr^ular, yrt at the ( ^ 9 ^ 1 

hearing of the caufc it is too late to make the objeAion for irre- ^ h tou hten 

gularity; but in fuch cafe yon ought to have moved the Court 

to difeharge the order for publication* jed toe*pa<i- 

ciofis uken A 

lor ^1 JM ftoBli ham moni Is SlCdurse tke aticr to publi^ACfrie* 

The nature of common of turliary is very well known, which ^ 
is nothing more than fuch a quantity of turfs as may be fu 4 - ttoMCAi viU, 
kient for the houfe to which the common is appendant; but ma neverbivs 
here the cuffdm is hud, not only in the tenants, but the occu* 
paiitSp which IS a very great abfurdity, for an occupant, Wiio is ^ 
no more than a tenant at will, can nevur have a right to take 
away the foil of the lorj* 

Ka 


The 








CASES Argued end 


^ The Court of E^chcquev) where there ha« been ttnper* 

rtudujt hare taken a ihort inetliod« by decreeing the dt* 
Tha court Cendant to pay tUlM^ but this Court will not put perfous to 
M put Mrroni ftx forth a cutlom with fo mucJi exadnefa aa is ruquifite at 
oftw with the or with fo much uicety as the Court of Exchequer 

uAOncO u 14 expefls* 
n^uifiu uhv, 

W at the Eicht^ik'r es;eQc, 


The euftom^ in this cafc» is fo estraordinary^ that if the 
evidence h;td not been very Urong in the fup^Kirt of it| 1 fliould 
not have dircAe^l an iiTue to try ihc t'ullom^ hut flinuld have 
decreed an injun^ion to flay waftc in up the Jurd^s foil« 

Defore tlic ad of parli.Mncnt in 15 f.V» 2. rA ly. fur the 
improve men t of the ];r eat level of the feusi llie Jands in quef* 
lion were conimont and then they inidn take away turf, but 
being fevered by tlvi ad (v i/iV 38.) and annexed to parti- 
cular teneinenUj it might very probably Icu^l the lenaiiu into a 
miflabej that they lud die fame ti^dit to dig turf afur fewranco 
as before* 


Cafe 161« verfus 51 1741. 

Thihllt vai t%r E bill IS brought to Iw relieved againfl a judgment ob* 

I tained at law on a bond in tlw penulty of joo/. ami 
ioilaTia jikcu ifc exeefLve damages of forty |K»uikli, aiui for a perpetual 
tbf piiaiirt va injundion. 

h»t*tn 4 

vlih hkfs.iy la ihc p;aa)tp«f loe/. Ihjtthc fn vmmit .rv rtcffafi In r1)« Puke «r 

uccp; wij 1 he It^e-ie rt ih* |4nK*Uri«r, <»# inci*in|uiiv 
a^uU^acipenMi t*jc iM hav:n| citche4 nv) i'riiUr> wi.a an t \uA, tV Wa W4* pui iu 
mJ juJaiDftnt (or Uie penJ.y. (he sime.k<<*per'. knab*r-m-I iw, Uful «n»d>cr iWe.ni ui e»e 
Duk«\ dkea Uie ).Ui«Uiri Cm taingle wilhthcm, wiv n ^e cut h.-4 or. twn ado>id«'i 4u4 Oie viigict 
W4* IgunJ ^jv:y \.A ihsir eviacA«. Ufd //u*Ar;rl. .< •• W t.'t »%n itt 

wtoff, W thM tU CuldfnitU f^uod tbi lao/. te 'bt s,iJt oiu'x'r 4s/. iLm^gn, 


'Ihe plaititlfT was jointly l^ound wiiti lii^ fnii in a bond in 
the penalty of 100/• that tlie Ton fliould not vunnnit any trel'« 
[ ipt ] pafs in the Dukc^s royalty, by flwoting, hunting, fiilnng, ifc. 

uiilcf* with the licence of the game-keeper, or in company with 
a quaiihx.d pcrfoiu 

The fon afterwards having carched two floundcr.% with an 
angling nul, in tlic Diikv's royally, the bond was pot in fuit 
agaiidt the pl/imilF, and judgment for die penalty. 

I wo of ^e UukeS fervanis, one of ihcm brother-in-law to 
the game-kceper, afkrd the foil of the plaintiH* to go 
with tln-m, anddism Inmfcir with jifliing, dii v* angled about* 
tun hours, in a iiarig.ihlg rivi r, and calthcd two flouiukis. 

^ I i;e vcrdlrd was found by the juiy merely upon du; evidence 
of diefc two fcrvaius. 

*l*!ie plaimifl* (his foti being dead) hat been obliged to pay the 
100/• the 4^(0 culls of full, though dic value of die floundcri 
vai proved to be (wo peuce only. 


The 



in the Hme of Lord Cbaneellor HAtfiwickt» 

The bond was giTcn in 17291 whUe the plaintiff was under 
'si pfofecutioni and m cuftodf before a juftice of peace^ at the 
inform 4tion of Atirhtf the gamc^keeperi fur carrying a gun in 
tJie Duke's manor, and for killing a dog belonging to the Duke. 

It was not pretended that the plaintiffs fon killed any game, 
but that he carried 4 gun only. 

Mttrks took him before a judlce of peace that lired fifteen 
miles from the place, when there were fcveral neighbouring 
juflices u'iihm three miles. 

When the pUintiffi fun was before tlic luftlcc of peace, they 
threntined him widi being intircly niiucd by the Duke, if he 
would not agree to give this bond. 

From the year 1719 rill 173a, it docs not appear chat he erer 
was guilty of anr trcfpafs; and even after the two flounders 
were citched, which was in 173a, no manner of notice was 
taken of it till 173 Vt when an information for a riot liaving been 
tried at Winch^jlrr (in which thcfc rcry ferrsnis that decoyed 
the fon into this filhing were conri^cd, on the evidence of the 
plaintiff in tliiscjufc} immediately after the trial, die fuit was 
commenced upon the bond. 

Lord Cif AMCitf.toa, 

The lirfi general c|ucllion is, ^^^lethcr the bond was obtained 
by opprefTioiii anti by the impoliiion of die Duke of Btaufirft 
fervaiitii? 

Secondly, Suppoling there is an evidence of fucli impofitlon, 
whether clic bond will be coiifulered only as a fccurity that die 
fon fhuuM not poach for the future ? 

Tliirdly, Wliethcr an ill ufc has hern made of this bond f 

Aa to the lirif hcatl of relief, cpprrffion /?»// I am of 

opinion there is no evidence of eitlicr which ought to uiduee the 
Court to relieve. 

The plaintiff^s fon appears to have been a per fon who made 
n pr.i^iicc of carrying a gim, and liknvife was warned fcvml 
times by Alitrht ihc game-keeper, not to eomc into the Duke's 
manor; nfcirwards JAiri/, being upon his lawful bufinefs, 
finds diis young nun, w*ith a gun in his hand, and might have 
juftifitfd fei/ing the dog, and though he (hot him, it does not 
make any great alteration, bccaufc, if any body has fuffered, 
the Duke has, who loft the benefit of the dog, which fliould 
have been fecured to his own ufe. TIic carrying a gun niid 
fiootiiig the keeper's .dog, in return for his own hciiig killed, 
was a l^uliieivnt juftilic.ition of Alortt for taking the pUintitV'a 
fon before a juftice of peace. 

As to the point of taking him before a juftice of peace who 
Hvetl at the diftance of fifteen miles, it is not 1 thing to be com* 
meiidid, but, however, that d<xs not pa'vcnt his having equal 
iunfdidlion as if he had Uvcil in the neighboiithcod> it appears, 
Wiuics, dut the plaintiff's fon had more afliftance at Wtneh^fr 
than he would have had in any ocher part of the country, for he 
had the recorder for his counfcl, and It is very probable the 
game keeper had an eye to having counfcl himfclf, or he would 
not have tliought of canying him fo far, ^ 



lUv V. 
Tke DyJ»^ 
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CASES Argued and Determised 


V. 

Duke oT 

Br.Avr«mT. 
An ufl«iadl<A> J 
fcrfba ftvoitnf a 
gi«»e keeper'i 
40f> jbllifjr 
Ajcd^r* ipdirid* 
in| o*)&itfubU 


C »93 3 


No eridcncc hd$ beta attempted to be gWe» of the juft tee off 
peace oiifbehnvtng in tlie aftair $ on the Ciiiitraryt he was fo b- 
votinl.li* as nut (* kvy llic penalty of five pouiidsi wltlch tlie 
ftatutc gives u^inll a perfon cimrlng a gtin being unqualified; 
nor «MS there any notice taken of killing the Duke's dog; and» 
however iriiiii*g it may be called, if fuch a thing hnd eomc be« 
fore me at ui/i /r/z. on the infulent behaviour ui the perfon at 
the iJine he ihot the dog, and other cireumftancct, 1 fliould 
have made nofcrupic of direding very cunfiUcriblc damageSi 
As counfil appear to have been prefent i1;c whole time before 
the jufttcc of peucc, though it is nut f.ihl they advifed the bond, 
yet t AiUll prwiume diey did, as aoiljing ts ihewn to the coo* 
cri'v. 

B.mds taken for tlie prefervation of the came, and to pre\*ent 
poaching, arc not only for the b« m'fit of lords of manors, bat 
even of the young perums who entwr into iheui, as this fort of 
iilLacfs generally leads tlicin to \voiTr conlVquencei* 

As CO opprcITlcm, if there had been any illegal advantage 
t^hm whLift he was in culloily before ilic juftke of peace, he 
might have been relieved at law, and tlicrc was no oicafion 
for i fuit in equity. 

But there could he none here, hccaufc his being before a juf* 
tu’c of the peace w. a lawful, nor was there any impnj^er mcihotl 
uiVd todMw him into the eaccutin*'of this Kmd: in the com** 
mon cafe of a w*amiirirf attorney up confef^ Jmlgmcnt hy a per* 
fen in cuflody, if !u* lias cniiiib prcfvnt, it will not be let aiidc 
fur dun fv where tlic itiiprif •• n * in vins !cg;il (l). 

I iiougli there is no acl oi jMilMinein widcli dirccls taking 
boiuU i*: i}ii5 particular cafe, yxt there arc (latutc^ w hich approve 
of it in liiniiAr cafes ; as f>ir iuAaiiLV, th.c acU that relate lo the 
cufloms, cxprcf^ly dirc^ and comijuiml fuch bonds to be taken 
to prevent and guard againft for the future. Tlie a^l 

fikcw'ifc ^gainft deer lli^iir.g ts <* mai;d» fuch bondn to 1>c taken. 
r.Wv 5 C. I. <• f5« 4« and ihcugli there is no auib<«rity in 

the prefent cafe, yet it fliews the doing of it is not nudum in ft* 

1 he counfcl for Uie plaimift have inlitlcd it is an cxccflive 
penalty, and to \k fine it \> a large one, but I do not know that 
courts of equity, where a bond is entered into voluntarily, have 
gone fo fai as to take into their confideration, the grtatnefs or 
fmailncfs of the penalty. I fliall be extremely cautioun how 1 
give an opinion that w ill fet afide fuch bonds, which, if rightly 
uted, may be of great fcrvice in the prefervation of the gsntc, 
and an equal, benefit to the oldigors tbcmfdvcs, in taking client 
out of an idle courfe of life, which poaching naturally leads them 
into. 

As to the head of fecimty; it Is moft abfurdto ^ink that 
bonds of this kind were intended merely as a fecurity, and tliat 
noiliing is to be recovered upon them (a). 

(t) See NitM/j v. i vol. ^fdc Skmnn v. i Br$, Cha* Prf* 

409. 418. Bre/tn v. Cijfm, ff. \ vol. 39$* 

(a) TmH V. Bjkadp I Oa. Cm. 183, v /'w a 
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in the Time of Lord Chancellor Hieowicki. 

I am of opinion when thefc (bit of bon<b are |ivcri by way of Eot t. 
uated dama^ea between the partieni it 1 $ unrcafonaUcto imapnc ^ * 
they coulc] only be mtended as a hare fccunty tliac die obh;»oT XaeivVoniT' 
ihouul not oiFcnd for tlie future; was thia the cafe, in what re« ^ xucendee 
fpcct ia :i irenilcman in a better coiulition, who has fuch a boiul, 
than he wis before, ifj after he has obtained judpitcnt at lav/, CtiAi 
a court of equity will give him no other fatis&^ion than the ^ 
haw value of die pntc of the game tlut is kllied. m 

between tbe^» 

Thefe two heads of relief may therefore be laid out of the 
cafe. 

TJie third is the mod material coniidmcion, and that is the 
ill ulc whicli has been midi* of the InmuI« 

No evidence h.ii been oftcred to fliew that ever the plaintifl'^a 
foil his licen gnilry of fliooting, ftlhing, hunting, from the 
time of the giving the Iwnd in lyay, till j after tins 

faclnf catching the two flounders, which mud be admitted to 
be A breach, it rtds fur two years, and no action was brought 
upon the bond ; then it appears chat the plaintiIF here was a wit- 
nefs in an information f«>r a lint trlrd at afliats in 

7 V////>y term 17341 where the Duke’s two fervauu were con- 
viclc«1, aiul clilctiy on die pluituijF’s cridcnce* 

Iris a very maieriul circuniftaucc tha; the plainti/Ts fon had a 
licence, or at Icail an encouragement to tilb, by being in cmn« 
pany witli tw*<i of die Duke's fcrv?.iit| one of which w'as brother- 
in-law fo Mnhs liie game-keeper. 

It frciincritly h;tp[H ns dure may be a juft caufeof a^Fion, yet wiwte tKe in»* 
the real motives may lie very unjul^ which .1 court of equity will 
always take into their cunlideratiun, diough they cannot at law ^ 
p^yanyreguratok. 

coon Ofitjr 

Will dsayt tike dui into cs.;fiJ<ru2oii, thsogh they t^iuu. l;w. 


It appears by the evidence that Afarh^ who was the game- Fidi ng w:th m 
keeper, who had the authority of tlic Duke, wlio has been a w*t- 
nefs tome traninduon ot me bond, gave a licence, or at Icall an ivi;i«a«.ca«dib, 
encouragement to this fifliing, which, as it was with an angling 
rod only, couU 110c be called pooch mg, nor was ic ever fo 
clleeme<l. 

Bi'H les, in fuch a tnid of time as two years, it is impoHihle 
to fiip^iofc Marksf the game-keeper, could Ik ignorant of tins 
fid ling, erpcciully as his own brotlicr-indaw was in company, . 

According to the condition of this bond, the plaiiuilT could 
not be relieved at law, bccaufc his fon could not,lllli without 
exprefs leave from the game-keeper, or in prufence of a qualiJi- 
ed perfon, Co that if die Duke of i(tvr»/ 3 r/hinifeif ltidgis*cu]t*avC| r 1 

there mud at law have been a verdict, bccaufc it is not wuLiii ^ ^ 

the exprefs terms of die condition of uic boiui. 

Now when a nvan has mzAc this mntlcrate' ufe of his lib/rty of 
filhing, and inanifellIy appears to luvc had leave, it wvoid be 
liard not to relieve agauiit the judgment, and pen^ty recovered 
upon this bond at la iv« 



The 
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Cases Argued and Determined 

The neit confldcntion will bc» aa to the cofts in ihia court i 
tliough 1 am . of opinioti the rnoiicf rouft be refunded^ jrct it 
would be too much to make the Duke of Be^^eri pajr coftap 
becaufe he docs not appear to me to have had the kail kiio\«** 
ledge of the circum dances cf ihii cafe, be ing earned on mercif 
l>y hi!« agent; but if Marki had been iWfore the court, I would 
have decreed colUagainlt him inequity, but as he is nut a party, 
] malt decree for the piaintid* that he (hull be relieved againft 
tilts verdi^, and that the Duke ihall refund the loo/, recovered 
upon die Liiind, and airuihc4o/« dama^ but give no colts in 
tills court oncsdier Tide. 


Cafe itu 


j 


LiiHgA'} terfus yune 6 , 1741 

U D G M E N T was given in this caufc* 


l«ofi 
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A hill has been brought by the filler and heir at hv of RU 
chftrd to be relieved again ft the deeds executed by Ri* 

ef^rd A m/Ai// in his life*time, to Mrs. JiHiiJthth Bt-ewnt and for 
iurpeclton of the title deeds of hir. Av/z/v /A vftaie, which, af¬ 
ter his death, came tj the hands of Mrs. Jirstvttf and 

are now in the dvfcndaiiA ciilhHiy, and in i •fctlie legal cllite 
d<*es not pafs Uy the deed», iheii il«e plMiniiM* inCilU upon her 
Tight as hiir at bw. 

The material qiiedion is, whether deeds executed by hlr« 
Ri.’k.:rJ an old man, 111 view and ciiiiti,nipl.ition of a 

marriage very much to his own prciudiiv, ai:d greatly to the be* 
n>*lit of Mrs. the inuiulcd wile, Ih.ilt 1)C eila- 

bhthed in this court, nolwiih.laturmg the nurrbgi: never took 
eilcclj 105c/. a (k'bt due frein Mr. Rid\:rsl Hc$uL't'tU to Mrs. 

y/r^cA for funic yvats before, is recited to be part of 
the ccnridcratlon of the hdiow hi^ :ccd of Jeafeand rJeale, dated 
OdJtrtOi 171 ^, 

Made hetween RUlttrJ lien^hcJt of the firll part, FJixahtb 
fraiCAcfthc feciasd part, r«nd trulives uf the third and fourth 
parts*, reciting, that RahiTt was $nd<l>iid to Etl-^Uih 

ffrvwn in 1050/. and in conlidcrnion rircreof, he i;rnnrsto iriif* 
tees, and their liclrs, 10 the ufe of fJh.dttb Bnwt for life, then 
to truitves to prefer VC cuiuinycn: uinainders, tJicij as and for 
p\[ manors, lands, Uc* or Inch part thereof as Ihc the fnid 
JLltztd/iih lir'AtiU (liali think proper, to the life uf (tudecs and 
^cir heirs, during the life of fuch perfon only a» f)»e the bid 
Elizffhtth Brvwn flul), by any writing or writings, executed by 
her in the prcfcncc, ksfe, or by M*ill executed, either sLfo- 

• lately 01* conditionally dired, limit, and appoint in trull for 
fach perfon, 

And for want of fuch appointment as aforefaid, to the ufe of 
7 htifUis iVitii hts exccuior, CsV. for ihcrcrm of jeo years, with* 
put impeachment of walle, fnbjcct to the provifoes, powers, 
herein uftcr dcclarc^l conecriiing the fame ; and from and 
ifur the expiration, or other fooner detetminutioo of the 500 

yean 
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ftm term, to the ufe and behoof of the heirs of the body of die hAit«LST 
(aid Elitaitti Bmun \ and for want of fuch ifluc, then to the * 

ftfe of fucli per foil and perfons, his, lier, or their hein, for fuch 
eflate and eilates, and in fuch manner as die faid 

whether fulc or married, and with or without the con- 
fent of anr hufband die (hall happen to have, dial!, by any 
writing, or by wilj or writing purporting a wiU| dired^ 
limit, and appoint, and chargeable with any fan), not ex« 
cceding 1000/• 

And it is agreed by and between thefaid parties, tliat al! and 
every appoint mvnt made by the faid K/hrt 6 eib fmvn, by virtue 
of the p<MVcr8 in this deed, may JrMt lisui to ilwi U rewted and 
a tfnv /rpfuuftntnt wWr. 

And for want of rui.h appointment, then to the ufe of the faid 
E/iZ’tf^efb Browfp her heirs and alEgns for ever* 

A power to E^izakti Bt'otun to fell the premiOes to pay itw 
cumbraiicesc 

A general warranty by Mr« Rit'barJ Btnthall^ wlio covenants 
that he is feifed in fee, has full power to grant, tliac MrSi 
Brown and her heirs ihaJl peaceably enjoy \ that the prerniiTes 
are free from incumbrances, except a mortgage of iioo /• and 
the recognia.ince of loooA and that be will at his own cxpcnct 
do further ads to aft'urc* 

The term of 500 yiars is declared to raife portions out of the 
eftatc for tlic younger children of tlie faid Ell-^hetb Browns not 
exceeding 1000 A 

The deed of appointment of No^/mter 3, 1718, itcttes the 
powers created by the tbregning fetUement in the fir ft pbee, and 
then folkiwsthc upi>uintmcni* 

** Now ki^ow ye, that I the faiil FMiairth Brown in purfuance 
of, tfe. do by thcL* prcfctits, tdc. appoint, limit, give, and 
** gr;int all and lingular the Cud manor uf Bt-nfbtJii and all and 
« every the lands, ts'r* and the rcvcrfion and revcrfions thereof, 

** CNjK'^ant ui>c>n my death, incafelihall die before my inter* 

^ marriage with the laid Rirbnrd B^n/baU^ to hold to him the 
** faid Riibatd Aw/A///, Ids heirs and afilgns for ever, fubjcA 
** neverthclcfs, and upon this exprffs condition, that the faid 
** Rirbiird Brntbti//f his heirs or aIBgni, ihail, within the fpace 
of 12 months next after my dcccafe, pay to my brother ^ebn 
** Brown rlic fum of 300 A to Ralph Bro^m loo A and to Mary ^ fpy j 
10c A but in cafe ibe faid Rkktrd Btntlnil fliall marry 
** me the faid EllzaUlb Brown^ then I do hereby declare the 
** appointment and all and every tiling contained therein fliall 
Ik void.** • 

The fecoml deed of appointment bears date March 1 r, 1719, 

' recites the Icafe and releafe, and the foregoing appmntment, a id 
tlicii follows, 

Now know ye, that I the faid Elisnktb Brown, for good 
^ and valuable omildcrttlou me hereunto moving, and in exe« 

^ cuiion and pctforiiiance of the faid power refrrved to me in 
St and by the faid in part recited indenture of rclcafc, and ahb 
M in execution and performance of all and erery other power, 

» i/f. 
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CASES ArgQcd and Determined 


(I rercr>xd in and hj the faid indenture, or otherwife; I 
lowK. ,, Einsah^it Sriun^ hy thefe iittrentft, uiiilcr my Iiai^ 

and Teal, by me atteiled in tlic prefcnce of JiL C« A/, and 
** LI, B, do s;'f limit and direct all and fin^ ilar the manor, 
** in ihc ta'i rcciud indrn'ure, fir.ll, from a'*d after the 
** dereafe of me the uici £/tZ 4 t^tff> Br^ofii Id- d, heM, and 
enjoyedp uiiio ..lul to tlic ulc of the (aid P.:.\''/ira 
** for hia life: And 1 do by tlufe prtientsi alFi^ . aiuifet otci all, 
** Bfc, to liiC faul R, 'xt:ard Be^:!Kiny and *ort!*<. wtti 

** of 1:U natural life, andfi.^ru and after the fevcj.il ileccatcaof 
me the laid S;v^w, and the faid R\'/>tird flihiluB, 

th. n to ihe bitsot IxHiy of me and tlic /aid j\‘Lbffrj 
T'wAV/j and fotwan: .>ffuch idac, to the nic of my briber 
** %hi /)*VTr.v* and tl'tC heirj c' l:ii hotV ^ a id in default of 
fneh ttiiic of the • Tmiuiion n. 

** and in tl faud of fui.h itlhc ft die ' kc limlMti ni to 

\vi:!i re;n-ii«l;T to fu :n a.* A7r:/»?«/. Bntvn 

flnulil af pvnnt, u iili a power of rev*Ok4tion by die faid Eiiza^ 
** Ay A 


A Hated account hetween RicburJ Bcntkdl aiul ElliutiHib 
with relation to tin: 1050/. produced by the Jclcndaiit, 
and not contf^verted by the plamiiiT. 

Bnwn levied a fine in TrwUj term ft (?• i« two 
yenr^ after the death ot RicherJ and declared tlie ufc of 

it to hcrftlf and her hdrt. 

^ ip9 ] In 173J» 1nn;taftcr the fine, wat the prefentbill tiled* 

this Ellz^thtb Bmtfn pleaded a purchalc for a valuable 
confidcration, wlaeh was ovcr*rulcd, and Iho was ordered to 
anfwcr* 

After the plea was overruled, KIKdrth Brwn^ in KaJIcr 
term ly.t?* furTcred a common rreo^ cry, in which (he comes iu 
as vouchee, and declares the ufc of it to hctfclf i:i fee* 

This bein^'the Hate of tlic cafe, the plaintid* pr»y$ that, as (he 
is heir at law of Rivhat'd BenthaU^ tlic court either upon the 
foundation of her having the le^al cHatc will decree the poilcirion 
to her, or that the deeds may be fet afidc on accoai\t of fraud 
ind impofiiioR. 

Load CiiAKcsLLoit, 

Firft, As to the pLiiotiff’s kgal right to the edate in ipof* 
fefTton* 

iSecondly, if (he has no fneh legal right, then whether (he 
ought not to be relieved on tlie point of fraud and impofition. 

Tliirdly,. if there ii no fraud or impohtion, whether Ihe 
ought not to be relieved on the fuggellionof miltakes and blun* 
dm in die drawer of the deeds, contrary to tlie intention of the 
parties. 

There lus been one general objeAion made againd this bill, 
that the plaintiff ought to be left to her remedy at law by eje^* 
nent* 
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In the firll place the plaindlF i« heir at law, and where (he ^at 

eaimrtt protcfl hcrfclf bj Ihcwing her title, aa the deeda and 

wrin..ga arc admitted to be out of her hands, the may properly cAmt 

come into this court. tiiietcUv, hy 

Che Wfidii|i be* 

A fecond reafon for the bill is the applying by way of re- 
demption, for this clUte is allowed to be incumbered with 700A 
and therefore Ihc wps rc*gu)ur in coming here to compel defejul* 
ants to tako tlinr money. 

A third rcMian, that the charge of 700/. U by way of condi* 
tion that the iicirs do pay within ta montlis, tfr. now as the 
condition is brukt'n by tiie 700/* not beitig paid w’ithin la 
monilii, I iloubt they cc^uld not prevail at Jaw» 

As (o tlie merits of the title at law it depends upon two 
points: 

Firfl, U|mn the cfTcA of the dced*i>o1l of the third of 
icr 171 d, out of which fever :l points urife. 

Soronilly, Wh«'f i4 the ede^ of iiw afii fuMa]Ucnt to this r |o,j n 
dcc(l-i4fill if the tliirJ of 1718, and ulfi wli.it kind of 

eilnte I^r^tvu took under the indenture of Icafe and rc* 

Icafc of the ‘:ot!i of Od/^Arr 1718. 

Slie took nil cilate for life wiili a rcmainucr in tail, 
tltc wonli of the. (lord iitcif. 

Ah 10 tilt api'oinrnicMC under the dccnUjoU nf the third of 
Mtrwi.v 1718, ii certainly v;as a good npp(»intmcnt of tlie re¬ 
mainder in tkc *:\p 'Qant upi*n her cl^.aic^tail. 

rite next thing to be confidercd on the deed-poll is, whether 
this convcvancti only operated out of her }x*wer, or out of her 
intcrcil 

And it is ucceiTary for this purpofe to conSder the words of 
the deed. 

Now know ye, that tl'.e faid Eltzahttb Brwn in piirfuanro 
of, doth by thri'c prcfcots, tfc. appoint, limit, give and 
grant all ami fingulur, fife, and the rcverfioit, (fc. hi cifc 1 iluil 
die before my intermarri ige with the faid Rkkurti BcHlltiJiy to 
IkjIJ to him the (aid Ru hurd Bauhalt, his hdrs and aflj^as lur 
ever, 

])y the irdi of lire deed it is confined to feme power; it is 
plain thcrt’Airc nothin^ by tliU deed in point of Ian*, but 

the remainder in fee, and her ellatc-c.rii remained undiiluibed, 
and not touched by the power: now the does not only limit 
and appoint but ihe gives and grants*, confidcr then whetlier 
it can take eded nut 01 the IntcTL'll ablliac^cd from the power. 

In the firit place there is no conHderation, in tlie nest place no 
livery, and therefore there is no way of ftippurting it but to make 
it operate by way of xelcafe to Richard as* bcirg ill 

poflclliun, Cs. Litt.fiB. 460. /, 270. h. 


( I ) ndi Sir EJ'Wvd CirrV 6 Cs. 18, «# Ear, Cs, Uss, 11a. «• o |» 


If 



Iff CASES Argued tod Dctennuitit 

t» If tdktn upon this footj it will be rufRsscnt to create t bafe 
M fee to Mr. B^nsha/i^ voidable bv the iflue in tall) for If tenant 

witlniii fii, remainder in feCi itranta znj cftate to A. to commence 

in poirelTtoii after t?ie dcadi of tenant in tai]» and afirrwanli 
»w4ju^L ^ Ollier ufcny the cftate of A* U merged in the fine* 
4 mh t^tvnMt Kiir SjnwuL vcrfui Sd/i. 33I (I }• 

iMki »iM » «kif i^i cAut U meri*4 b (lie 6 m. 
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The <|iic(lion tlien will come to thit^ whclhcr the |C^iit to 
Bietard Bt'/tfMI can amount to a conreynnee in pollctlion ; and 
I thinkitcannotf for it was intruded oiilvto take vUcd after iicr 
deaths and not to pafs anf cftate ill poflt'llioiu 

The next qucllion will arife upon the ads which were Tub* 
fequent to the deed-poll* 

Tlie firft rranfadion was the deed of tile 11 ih of March 17191 
being an appointment to ik*w ufes. 

A ftrong ohjedion ha< been nude on the part of the plalntiif> 
tlut it is intirclp void, bveaufe /vA^V/v JifV*i*n had in.idc llie 
former api>ointmciit without refondng a power of rm-ocaiion j 
and for thU purp.vfc the cafe of //•// verfus BskuI \vm been verp 
much relied oa asthc^piveriiing cafe*. 

But I am very doubtful whctluT that cafe will poreni the 

f ircfvnt, tiicnph I inclined at firft ih.it it would. Hii^ calc was 
Knrd bcfiifc Lord IJarcfurff who had it ftjird fur tiie opinion 
of the Judge; of the court of Kind's Bcncli, and on an appeal 10 
the houfe ok the decree was allirincd br the Mnatmnous 

opinion of the Judg'jvofthc court of Common FJcasi and court 
of F.xchccoer. 

In the prcfcat cafe here arc iwc powers in the ver^ crention ; 
apr'wer to appfdm uk;, ami a p w*cr to revoL* ufes : now the 
power to apnoint ufcs, Jir:m has executed by the 

deed of the third otK^ivfsKr 171 H» hut the |iuwct uf rcvoc.uiou 
has never Ken cxccu'rd nt al* till tlic deed of the 1 ith of 
lyroi tlicn lire qiicilion will hr, whether Knh mf^ht not l« 
eeeeut;*don;:e, asthey llvm lo ba diUhicI and frpararc powei A: 
In HAi and the power of revi>c;ilinn ycAs executed, and 
the doubt was, vhcilicr the ufes could be revoked Mm 
wit)lout rcferviijg a power uf rerocatiuii« 


• A man p»rf from Oinf rii timf (p irrolic 

the «>• 1 . tic '"4 I’tf MW «!!>>) b pMr|ii4A«i* vZihli br rrvoke. the 

will atM lb* fi«f) ’ i- 4 ijniiN n*w, jniriiitf ••' 1 ) nvn p>iWj oZa’Sm 

fdibA eWr n. V. cb.akbg lir •) (It. HtO HiWicnw pwWirr 

•Trf I'M lUjOtatM. «»••*« • 1 m if} 4 »A 4 cr ilccJ rk>o«u« lK>'LA» 4 <yl 4 gjioac(Uici«Kbcf 
like rjton 

I; W 4 « 4 rU'M rbi: ]u. fn/frr pf 67 t^r firft SicJ Vliczctfll^t ifd *tm 

wU e<r*<f.:l 'iBCOi* U*c.x»4i4s wi» vltboul 447 wjcTwn* 4u4 

ifae yfn limiter icj ibediC irvo^ Eliott iumA AjuiI. £f» Ci. Mr, 344 ( 2 /. 

(f) But if tenant In tail itinvc/a 10 (a) Av. CAw. 47^* S. C. See 

ooe during hU o«ii life or coven am. to tti, 1 < e. 173. w. i. v. UoMcl^/.r^ 
Baud SriM 10 the ufe or Iriuifrlt k;r liie^ I /'i«^ r«;H. Ttyg^m v. B'Ah, s 
«u/Bj nmsiMir tsrr* this rrAJ.inder U al i* >. 2 Mm\ 1136. 

Brail }i void in in crrutiftn. See .V/a- 
ihW V* CkrJt, a bi7« 6;o« 


There 



LftneitT^ 
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tn the Time of ImA Chancellor HiEnvxCEK* 

t 

*niere is no occafton to gtre a detennln&te opinion on this 
point i for even fuppofing the ufes of the deed in March I7t9> 
are vuttlj I tiniik the ufes of the deed in N^^jcvihcr 17 iB, are well 
barred by the recovery in 17^7- 
WJiat is the confcqiicnce o^ the fine ? Why (he has barred her 
e(late»tail by virtue of the ilatuteof 4 /f» 7. andlikewUedifeou* 
tinued iliu remainder in fee* 

Uut it is fUli Wronger, if you coiiGdcr the deed of 
271as operating only out of her |)ower according to Syffsendr 
▼erfus Cudmrrc^ l &ttk. jvd (l). 

The next con ride ration U the recovery; I am of oplmcn that ai 
die remainder in fee was difeontinued by tlic fmCj to it was well 
barred by the recovery* 

It was made aqucllion i;o years ago, whether, if tenant In ESoaStip 
tail, renuinder in fee, levied a Hue, a common rreorery would 
have barred tlic ft*e. fjrs. hJ, 3Btl* H/irtiu verfus Poph, thai ICtaunth 

100. JJut lids wdnt U now fulIv fettled, and there is not fo much “‘b 
M jurti remaminj; lo u;e tuue in tsil (2;^ icmrim 

rrtfVei7 bvt 

tbf Ut$ mJ (Iw UTm la tdl baw ost a (dioitU 


SuppoHng It pndiblc the deed of the third of A^^vw.Vr, 1718^ 
was iinended to tuk out of tlie mtcrell; 1 think it would 
be void, bccaufe ir is not to take in polTcirion till after her 
tivatfi, and the confcquence of this is that (lie remained tenant is 
tail will) remainder in fee to Richard BcftihjU^ and lb was barred 
by the recovery. 

Another point to be conGJered, which is as to the efleck of 
tlic Gne* 

I take it to be a fine, with proclamations and non-claim. 

By the deed of appoiutmeni in Nn^etni^f 1718, in cafe^rao* 
hfth Rr$wi did not marry Richard in her life-time (be 

makes him tenant in fee; he dies, (he enters and gains a po£* 
fefTioii by abatement, levies a fine, and five years pafs \ con (idee 
then whether tlie ph)iui(F by this means is laut edc^ually barred 
of any legal right. 

Hie conn fel for the phinu(r hare founJed their rclkf in 
•ipiity on three grounds* 

FirlV, On account of fraud and impoRtion. 

Secondly, that us this deed was mailc in view of marriage, aa 
ir h.ii not taken elk^, it iscnnfequently void. 

Thirdly, Upon the milUkc and mifipprehenfion of the drawer 
of the conveyance, contrary to the deligii and intention of th# 
parties conveying. 

Ar to the liHb, fraud and hnp^tion\ here Is no proof in the 
eaufe of adual fraud : it appears in evidence that RUhard Bm* 
ihail was a man of very gooil under Itandingi and like wife bred to 

(I) If the deed of the %A of ATro. 1718, tbea tbs fne would have corroborated tbs 
bad been confiilered as operating upon Eate of the grantee. Spmma'^f i^c% !•» 
the iatitti of Mrs. Amv», fo at 10 pafs a pO. «• 

hefk /k oeifriuiuable by thsUfue iatail, (a) See s Craifig aeo, aoi. 

iie 
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CASES Argued ftad DetemuaH 

Aetaw; that he did not nAlf and precipitately enj^afre In thii 
deed, but tank three days to cotdidtt, and give inflru<tllona 
about this fetdement? neither i% there a fylh^hlc of pri>uf« that 
MrSt Elizatfit hrriVlf nfxd any art lo ioipofe upon hisn^ 

or to draw him In to ebe«.ut£ thUdicd inlier iavirur. 

If there U no proof of actual fraud, *iK:\ couirdcr tlie circum* 
ftaiicc of fraud ariling trom lite imcrnal I'vul^'iicc In t}\t deeda 
themfeivcs % now it muti be admitted that i]i*Te are fuch marks 
of fraud upon the face of it» aamayjullly cr j*cfur(niinn in any 
court whatever: it cannot be cailtd a purdiaCe, becaufe 1050/* 
the pecuniary confideraiion, is by no means ctjual to the value 
oftheeftate; but tlKii the quellioii will lx*, wlicihcr thi*> ob* 
jeAion may not be anfu*crcd by the apparent ini- luion of Mr. 

Bf/uhafl^ that the whole eftjtc dtould pul's tu her in pof- 
fellion in his life^tiinei which Is nianirefr from his dceiaraiiuni 
both before and after the execution of the deed. 

'rhat a perfon puts a groundlefs and unguavded confidence in 
anotheri is not a foundation in a court uf equity to fet ulidc a 
deed ^ but it is plain that (he had an cquul conltdcucc at Icall, 
for it appears in the enufe that Ihc trutted him fur a long time 
wiA 1050/* of her money, without taking fo much as a note of 
hand, or any other fccurity whatever. 

The fecond gruuiu! of relief is th.il as the was made in 
view of murriagCi which never took cilcdti die deed is confe* 
qucntly void. 

The law of SiMlamI on this point is, Oiufi JaIa n^n pxuta^ 
like an exchange Iv'tw ccn panics, if nnt cxccutcil on one fi 
it is vind im the other: hut I do not think I am to judge here 
according to Ac ftild rules cf law w ith relation to 4 gift tif 
lands CAufA AiatrinwtVi f'rtrhcutt (1 )• 

It Uobjec*let{hy the di:fcnd3nt’s counfcl, that to go upon this 
ground of relief, ihe niarr'M^<ii 4 (eki/tf rffcBf would be con¬ 
trary to the flatutc of frauds itnd pTjuiieh, iveaufe here is no 
confideration of marriage cxrrcflcil in Uic deed itfilf; hut there 
are many cafcM in this court where though is not 

expreiTcd in a deed, yet if it appears to the court, what was the 
real and material coufidcration, it lias had great w eight widi the 
court fiotwithftandiog the llatutcof frauds and perjurks (2}. 

But the llrongcH part of Ac defendant's cafe is, that though 
there was a marriage intended, yet this deed was not to bq tltc 
marriage feitlcment, but if Ae marriage cook elTcdf a new one 
was to be exceuwd, and it appears in proof Aat this was tlie 
deligu. 


(t) It is obfrrvablej that if a wonan 
tpcoofiderstion of marriage gave Itoda to 
her intcoded ha/bsod, and the marriage 
did not take e€eO, then the woman wat 
'htritled ro her writ of mofi iimnii 
/rw/xwf. fiut on the other hand if 


man had given laads to a woman on the 
like occafiun, fhe would have been io* 
tilled to the lands, iho* the marriage dtd 
w$t take eifefl Eit*. M 471,47a, 
(a) $eel/ay/v. SfilL/g suf 150. 


Sul 



• » 





But however abfurd the tnteotloti of thlt deed feems to bei yet 
S/iiaiff/i Bmv/f might provide for all the afes of the marriuge 
feulemetu under it, :if flw tfiought 6 u. 

The third ground of relicf ia« miftakee and miiapprehcn* 
Sons in the drawer of the deeda contrary to the defign of the 
partiee. ^ 

And to be furc thU U as much a head of relief as fraud and 
impofition (f)» and under this head it is inGfted on, that the 
deed was intended only by way of mortgage or fccurity \ but, on 
looking into it, nothing of this kind appears upon the face of it | 
the only thing that has at all the air of it, is the flatcd account 
of the fame date with the leafe and rekafe 03 ^tr tlie aori, 
1718* But I am of opinion this was only done witli regard to 
the lojoA and to create an evidence of the debt. 

The next thing infifted on in belulf of the plaintiiTitj that 
if the conllrndion of the deed of Olhher 20, 1718, Ihould 
prevail, which the defendant endeavours to put upon it, then 
there is not fo much as an eftate for life given to Richard 
r£<f//before the marriage, which is always ufuai in marriage fet* 
tlemencs. 




Lawsibt * 
gftOVK/ 


anS 

iiiir4jipr*benS« 
Mu in ihe dr4w* 
ert bT m 
a» Butb a heaS 
•frelWr n franA 
m 4 UiiMfiunm 


1 do take this to be a blunder in the drawer of this con* 
vepnee, and therefore if Mr. Bcuthat! in hit life-time had 
come into a court of equity to be relieved, the court would 
have done it on conJitions) but tliis is of no confcqueuce to die 
plain tiff. • 

The great point for the plaintiff b, that taking the deed-poll 
jof the third of xVkvrmW 1718, as part of the agreement, the 
drawers of it have fo framed it as to let Mrs. E/lzahrth Brown 
bar the remainder by the cHateHail being left in her power, and 
that Qie has taken an undue advantage. 

If this had appeared in the caufe, 1 (hould have been of opi¬ 
nion to relieve ^ but I mult own, after conlidering die evidence 
with all the care and circumfpcAion I am mailer of, I cannot 
iind fufCcient proof of an undue advantage: diroe^witneiTcs 
fpeak fully to Mr* Btnthnlft mind and declarations with regard 
to his great love and afVcAion for Mrs* Rtixaheth ^mtw, and 
hu deiire that ihe (hould have the whole cltate, and tliat he 
expreffed himfclf fo, both before and after die execution of 


the deed* 


I am very doubtful, as the deed of the aoth of 0^4^*1718 
is worded, if Mrs* Bronon might not iititt qmtki 

voke the ufes of any deed; but if (he could do the fame by a 
fine, a court of emity will not take the power from. ^cr. 

iHiougH there is'only parol evidence of Mr. BtnihcdttiTi^ f X04 ] 
tentioo Aat Mrs. Rihabtth Brown (hould do what (he thought 
lit with the c/tate, yet thb b fufficient to rebut an eqtnty : and 
’ in this light is lilm the cafe of StomLrd verfus UtUalf before 
Jjojd To/M. 

length of time b a material ingredient for the defeodanc, 
becauie it may have prevented her from having the btneitt of 


(1) Fide Sim^ V. 'mu j|. 


fttcb 



At CASES Argoed and Iktermined 

V. fuch endenec as llte might have had if the plaintiff had apphed 
BiMii. fooricT for relief. 

On the whole I do thiok there is not any ^ room to mlicve 
upon'the fcrcral heads of frauds intended marriage ot mi Hake, 
or to fet aficlc the dccdi and therefore a$ to this the bill muil be 
tlifmiflcd. 

But however, I will leave it to the plaintifTs choice, whether 
0ie will cry the right at Jaw) and if (lie has a mind to try it, I 
will give her tlic ailifbncc of this court in clearing all difficulties 
by renuriug the term for $oo yean, out of her way, fo that Ihe 
may be ahle to come at tlic right. 


Ciie iffj. 

i. c» iM poft, 
•411. 

T» i>. M Ui 
nientfv fttUU 

tiil «JlAtt 4 M 

UmTcir hr life, 
•n Ui wifV for 

Uht ttaiiaSer 
10 

firfeirt, 

It flit* hli 

gift ud every 
•ibir too lo ;Vil 
pule, rtAMitder 
aid uri them itTw 


KtnoJUn verfiis Clark^ 7W«//y vacation, I74i« 

C^HOMAS ZXrAiAry 00 his maiyiage fettled liii eftste on 
himfelf for life, on hii wife for life, remainder to trullcea 
to preferve contingent rcmaimleri, remainder to his Rrit and 
every other foil in tail male, remainder to himfcir in fee; tliece 
WAS iflUc a fon; Th:iHas tlie father died iiidcbicd by bond, the 
fon died afterwards without iffue, but by his will had deviled 
tlic cflate to the defendant C/ark in fee. 


to fcjmftflf JO fvr^ «ie«i Horn, rHc frtWSWi inSrblvS by Hood, the Ton «nerwtfdi 
, Hot by hi< will devifei tb? eft4U to ihc Jffrodaut iolc?. Xen/ Vardwvh brfJt tkt 
(MN tr*urfatt*f^thefMhrr't4<kij mnpiihp4wjuntht4fv^tfthcfm{i\» 

Lord Ckakcillor, 

l*hc qucilinn is, whether the reverfiou in fee, which is now 
come into poff. flion, Hull be aOcu to pay the bond debts of 
DAulitj cl\c ivtiher. 

I am of opinion that thisrcvcrffjn Uung come inm poffeflion ii 
afiets 10 pay tliedc .ti ofllu: fatlier, ii^iWiJillaiidlDg the foil has 
devifed it to the defendant. 

Before the (Utute of 3 ^^3• cop^ 14. tbr heir was not bound by 
lands dcreeiiding to liim wJicrv In id or aliened before atlion 
brought, and if an obligor devifed his land, tlic devifee fo fell- 
ing wdd not liable to the obligee: tliU Ibitute was to remedy the 
defect ill 13 Kup* 5. uf fraud 11 leuc conveyances, and toex« 
tend it to fraudulent ilcvires. 

Firll, 1 will confider whether this cafe is witliin the intention 
of the llatute of 3 W. 3. 

Secondly, whctlier tlicre are M*ords to explain that intention* 
The general view of the a£l is to prevent creditors from being 
defrauded uT tlieir debts, and to make ail devifees equal widi the 
heir where lands defoeod upon him. 

(0 V, Baritfy *W, I fy See alfb v. CsrwM, s 

lyj* Q^aU^km v. aatt 57. 140. 


IWicMtsM 

tJIm, Mf. $• 9f 

ftyancei, ii rt« 
•iHIca ^ S 
er 14. 

C *0S J 


Th* 
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jQ the Tlnift df Lord'ChaDceDdr tfiiDirsacB. 



The known rule upon ftatutee made to prevent frauds is, that Kx'^ivon % 
they ought to hiyc the moft liberal coaft^Qton, u in Tiww't 
cafe*. 

There are many cafes where the enabling part bi a ftatutc Th«ea«ft]iif 

extends further than the preamble even in erimiual matters, as 

in an ad madd in 33 8« etrp. 23. for trying treafonsand Umihe pc«. 

murders, where the words being within tbf Ki»g*j i/Mththm or ^ 

nxritioutt it has been extended to trials In ihr Indiest and 

perfons have been tried there and executed by virtue of this* ^n^Thi n 
-A S. aj. hr 

tryi^a VijOmi, 

efr. widus the Kiftf'1 Somihiot w eekhmt, has kes esUaScS te trUli ta the 


It has Seen objeded, that where a preamble is tied up to a 
particular cafe, the court will carry it no fimheri'unlefs there 
are exprefs words iit tlic enaduig part which extend it fur¬ 
ther («}• 

Now in this (btutc there are two parts of the preamble, and 
both are not tied up to one cafe) for the (!Ht part is general 
and the latter only con lined to a particular cafe« 

'Hie heir is as much debtor upon the bond as theobligcw, and 

fo bid down In PMwAw 440# whn is more large upon this head Jiiij* 

than any of the fuhrcqneot reporters; an heir mult be charged sn4 

in the dehft as well as the drtUni (2), and before the lUtiue of 

ji'ofiiih it would have been error if other wile, which thews plainly mu hivcima 

tlie heir ih to be confidcrcd as a debtor: if judgment go by de* error 

fault Jgaiull an executor, it can only be de hems U/nt^is ; but If 

jiulgment be by default apind the heir, it may be againll him cnr.sjerrs ot 0 

iterfonally, w hidi is anotner proof of llie laws conlidcring lum '5 i"*l- 
^ , , ' ’ * ^ menibo bs dr. 

as a debtor. uii ^ 

eifvuur, it con 

OAlf k 4i Sscii ; but if sgakft ik kif» It may k dr Auwr fnfrUt^ 

* Mr. /Ift/rt'iiy counfcl for the defendant put this cafe: a Ton A r<m ai^j 0 
and a daughter (>y tine vaiier, a fon by die fccond venter, the 
father dies indebted, the fon hy the fir It venter enters, is feifed, thcir^M^, Uio^ 
and dies, the daughter is intitlcd being a p'fffjjir fratris^ and, fiikniJer io« 
faidMr. Iheii not chai^eahlc with the father’s drbts; 

but I deny his poficion, fur the is plainly liable to the debt. Jkfvirej&nj.nr*, 

tlie iliurhrrr u 

iflUcled, SHns tfd ii Ihblo 10 kr/aUwi'r drbu 


Tlic 2R is to prevent the defrauding the creditors of any [• 206 ] 
debts. 

If lands had come to an heir in poflelTiun, and he had devifed 
them before the writ brought, it is certainly within the ftatuie ; 
vrhy not if it comes to him in reverGoa ? if in tlie prefent cafe 


• 9wk*»uC.-, t Cl. 9s. ItwAiRrolfH U Hutetfe by tkwklcc'mtt, tbuaU 
OiOtCti lake as^uiA ihould Sc liS;r4lly k^lkiJly SAyMiadfS cv (up/itfi 

iktVMSi anil AMMTdins co their syniooiSiTjii nlUvtboihs^t S^a msJe. 

(1) Set aMit I tol. 174. iSf. (t) /(?.' 434. S:lmM r. 

/!»• 6e,. 


tlien 
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CASES Argued and Detemihed 

V. Attt tad been no derilei bat die hnda had defeended to the 
^ heir of the &D, and then the eftate-tail detentuned^ and fo m 

iufinH$im, they would have been chargeaUe. 

Itiiialnwcvntt Though the law fayi that a remCon after an e(late*tai] ia 
> notanetSi yet it U a grofsand isaccuratc caprefTion, and b only 
Su^thm ^ Uabkntfs which makes it afleta in 

ti)i 1 j n« or in Other worda a quality to be liable to the debt 

mtk»$ it «jr<o k finm* 

might hare fuflered a recovery^ and barred 
^^theen^ thereveriicn in feci and there the father'i creditort would not 
isni «aiM have come in} if he had levied a fuie Milfi it ti*ou1d have 
barred (be eftat^tai), but the rererlion in fee would have been 
liable. 

Thia court carriea it’t power further than die law in fome 
caies} for inftance^ in itfpcdl to an advowfon in groG^ however 
doubtful it may be at common Jaw, whether it ia adets^ or ii 
citendible on an aa no yearly value can be put upon it, 

yet Lord Chancellor King in Tnng and Mkhaeimai 

term 1730, decreed it to be fold to pay debts by fpeciaJty (1}. 
Upon the whole, 1 think even at law an a£lion might have 
maintained agaiiill ebe licir and thii devifee, and fuch a 
latw'^Uiri pl^dtng is warranted tn Ujfi^s Entrieu I am of opinion too 
SebwflSdMrA- that this eftate, wliichisnow come into poflenion, is liable to 
<tiirt£^^ die fpecialty debts of the father* and by circuity the fimplc- 
«mm ettSii. contraA creators are to Hand in the place of (atisfied bonds (a), 

•nartfe Amd ^ 

!■ cfae fUu of CuUM tenta. 

(1) 3 39 *« 401. C. See alfo (s) Reg. J. 1740, fel. 6ai« 

WeJtfJiwg V. H'r/fniingt J vol. 465. 


.U» feftfio 
rmrSoom feo 
«0«tS ftiU hm 
kcaliaSk. 
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Cnfe 641* 


Datej verfus Ju!j 16, 174} 


/f AT /> T’s wife was one nf three lifters intided to her bro- 
Uutf tiitn, h2a ibcT Dj€r^$ pcrlbiial eftate, who died intcllatc, and 
■wfoM] lAiro adnuniftrauon wu granted to two perfons; the three wdvea 
at hufbands, ajid one of die ailniiniftrators, came to an 

agreement to divide the perfonaJ eftate in thirds, a third aL» 
frTthftfhtrfer ^ • * >^>cmoraHduin under the account was ligiied 

i mortgages, one in fee, the other for a term, each 
15*1. wtreal* fori^oA wcrv allotted to Dnndfs wife, but the legal in tereft 
vwrf ^gned, but by the memorandum was agreed to be 

the titkni he. aHigned; before any aftignmeut, iWy borrowed aoo4 of the 
ftreeax^isn plaiJitiiT on note, and by agreement under kind cook notice 
that he had, the better to fccurc die 200/. kft two mortgages 


see 4 ihtf 

fkiM on M, Mfti, m 1 Authw foerirt, left clw ive Mrtesm vltk btn. Mi mt Ui 
^nollaf w aOfa ihew, ami ihn iie«. »(! hraasht tfiifia his jimjiuerstw, tW e^oA On nwf* 
laMe^he ui InknA, m m fijndOt. letd ifetdmekkeU. tUt tk$ hmJUnfi Off 

l-Viig’, 1*9 lit wifi glim tMala lAIak 

with 





til the Hmc ef Lord Chancellor HitDwmt* 


Wi 

widi the plahtiffi which he wu inritled to, and promifcd fenlw Iath v, 

' widi to aflign them to the pluntiiF* Before any thing done, 

Dofutv died \ the plaintiiPt mil U brought againft the wife of 
Datmj^ againft Daft/tft admioiftratort and againft the moft« 
gagor$i to be paid lut looA and iDtereft> or to fotedofe the 
mortgages (t)» 

The wife inGfted that the mortgages were her rbcjij in n£ltcnf 
and» not having been aCRgnol by her hu(band» furvived Co hcr^ 
or leaft that (he was to tltem on paying the plaintiiT. 

'Die adminiftrator of the hutband iiiGft^) that in equity 
what DnttJj had done amounted to an affigntneatj and that he 
was inKtled to redeem the plaindC 

Loid Chahciilok, 

The agreement amoiigft the three fiftersi and fepanting the 
mortgages from otlier parts of the cftate> was an appropriation 
of the mortgages to Dandy and his wifoi and Iwir and 

adminiftrator were truSces for Dandy and his wih; in tlie two 
mortgtgeSi Secondlyt TlatDafn^ being mti(Ied» in right of 
his wifC) to the tnili' of thefe mortgages^ he had a power to 
afltgn them for hU own ulc» llurdly. That leaving ilUm with 
the plaiiuift'i and giving hti note, promiGng chat he would pro* 
cure them to be affign^i amounted inequity to a dirpofition of 
them for fo much as to fatisfy the debt to the plaimifl*, but not 
more; for thouch he might have difpofed of the whole in the 
manner he did, nis intention was only to fecure the plai]itsR^*s 
debt, which being done, they belong to die widow as her [ 208 ] 
i/i abian^ and not to the huftMUid'a adminiftrator* 

Although one of the mortgage! was in fee, it made no dlfTer- ifaWibcslYta 
cncc: if a bond be given to a feme foie, who afterwards mar- 
lies, the hulband and wife muft join in the aflion, and both tmnrOi* th» 
mull recover; but if a bond be made to the wife fuhrcqucnt to bufiuiSanSmra 
her marriage, the hulband alone, without the wife, may bring 

the t^ii and recover* «Ur, ifiMde w 

ibft wICe ifier 

Bttru|e, die baAwS akne my Wustbe aftwnaoS negrer* 

(t) made his will and be- is the mortgage U ftr veiled in the Ion of 

qoeathed the rrfiinm of his peribaai u ^ir at law to hie father and 

edace to his brothers sod fillers The tranftftiupi «Uh rerpeCl to 

and L/rwroKt Aw, Sarai Daady the nongage to Bsict weiehsd ai 
and Amn Djir, AdmiaiftratiOD above reported. HU Lorillbip decreed, 

Dyir was granted to Aknmder and that io defaolt of pa}^incDt by Sarah at 
Sarahs died leaving bis widow the time therein me^itioned, (he mort- 

esecurrix, and a fba, wben%y the/qr«/ gage was to be IbredoJrd, and Sarah 
elUcein the above noticed mortgrge for and the heir at law of Alexawdfr were 
the irrmp veiled in Sarah as mnmg to aflin the morigsges ui Bale/. Airg* 
adffliniilntia to Jdm, and the UgaIttintM Lih, J. 1740* fbl. 408. 


Of 


That 



adB 


CASES Argued aud Petemuned 


AfaftAod OUT That u the hufband ma^ affign the wife*$ temii fo he maf 

the inift of the wife's icmi (i), unlefs it he the tnift of a term 

unUftit from him for the wife's benefit i he msjr likewife difpofe of the 

W atruft fm wife's mortnce ill fee. as well as her mortgage for a term* 
kto/elfftw (h« . ^ ^ 

wilv** beAcSli lb llknnrt he nuj 0/ ha ftiortp|« U /ea> m wtU u het Aoctpie ibr a urtD. 


A hulhanS 

way aA|ii a 

paiihtritjy 
trithcfoav«- 
Imhle CMiJU^r* 
aiJoi>* bwl he ean 
ralealb tha hao 4 
without reccjT* 
]Af any y.irto^ 
tba aoatf. 


The hufband maf afEgn the wife's diofe in afiioni or a pof- 
ribillcy that the wife is iutitled to^ as well as her lenu^ fo that 
it be not voluntary, but fora valuable conlidcrationfa) ( but 
though he cannot difpufe of her chufc in aAion without a valu* 
able coniideratioti, yet he may rcleafe tlie wife's bond without 
receiving any part of the money. 

TIic cafes that liave been cited of Thtobofds verfus 
and PoL-ker verfus W'tndlxtm^ Prtc% in CbnHm 41a. confillcu of 
many particular circumfiaticeSi and fo arc not applicable to 
tliii cafe* 


(1) So J Cfw. fief. 114. Tir./or V. Ktutijk^ Me I vol. s 9 o. Ji’-.v/nt V. 
V* a f rro. ayo./^t 4 St. rM* 417 . //aWW v. Oirv, 

irs Hard, 496. 549* v. 621. 

(s) Craieh y. M/trWff, a /Vnr. 595 * SfnU V. fijM, i ff"", yyS. 

Cnrh'ttt V* j P, ly, 199. O'r^ 


Cafe //?//verfus jttLvit/ (1) on appeal from tlic RM^ Jt/lj t6, 1741« 


TN 1711| the defendant purchafeil a real cllatc of the plnin- 
hufbnnil, and the cit.itc In-iiig in mortgage for a term, 
»lajntl(r*«bur. ilwus agreed Out the mortg igc flicuhl lie piiK? ofi'out of the 
h4nd» wmJ Uii» purclufe money, ami the term afli; ned to a trtiflcc for titc pur- 

chafer to attend the inhcritanc**, Miilcli was done accordingly j 
umh he aftzti the hutUind died in 1719, and I7j7 the plaintlfi hrouglit tier 
bill againll the dcfemhuit for an account of profits, and tol»e 

KvMwyi tnac0 
•iTitfl the won 

b» » tn»ae< tw Uw porrhalcr b> attrnd the tnnmi^rp miikh wjc Accnrat^ly ihii , tlx huSiafkl lijra 
in 1719, uibiji i737(JiepUintiir bmij^ht her brll JB-nBitU* Orft'nJinl, inrftB ki nT ana 

mbe BiWhrTa**wrf» Sir7t:^n fifisf/frthe Alt/rr*/ tU Acemi dvwtrtL* 

Se. Lud CkoKtikf ra^jJ tk W... A> 0U difm^dih WVifhter t^u 


paid her Uuwen 


It WM admitted by tlie defemfant's counfel, chat die wife 
may be let into dower ag;iinll ;i mortgage and may be let in to 
redeem tordiut purpofc again!! a purcltofirr t but if a purchitfer 
takes in a term prior to the wife's right of dower, whetlicr it be 
a ^ati6^tec^ term, or money paid for it, it is a bar to the wife's 
liavuiff dower, and, if any thing, the payraciu of mcncy 
i J fur the afiigumcnt of die term makes it rather ftronger | foifa 
ptirclufer tak-s in a mort^tge, the feme cannot redeem: a troft 
term attendant on the mncrirance is the HiltcrKanec irfclf: no¬ 
tice to the purchafcTofthe marriage uotl right of dower make no 


(1) S. C Am^. 6 , oader the names of Sn'tiirnri v. Ljflrd, 


difTcrcnce: 



in the Timt ofhni CUliecnor Haidvicsi. 

dilTercnce: a woman cannot be entlowed of a tmft eftaie> though 
tlic hufband may be tenant hj the curtcfy of it* 

It was inCfted for die plaintifft that> in the prefent cafe* die 
huibanil did not join widi^dic mortgagee in aligning the term* 
but it was aufwered* that the aihgnmcnt of die term* and the 
pur chafe* was all one Ui nfaAioa* and done at the fame time* 
and that the wife Ciinnot be in a better condition againfl the 
purchafer than me hufband would luve been* Cafes cited* 
Radfi 9 r 2nd ymutfi^ndy^ Sbqwds ParL Bankt t. ShU 

a yoOi Wraj v. W'tlli<untf 1 P* 137* Br^wn t. 

Prtcfd* in Eq, 97. 

Sir Tbmnj Mnty^ in the abfcncc of the ^ th RtJh^ 

decreed dower for die pUintilF} but on an appeal to my L^rd 
he reverfed the decree* and difmifled I lie bill widi- 
out coftat and faid* fince the cafe of Rudit^r v. PandfknJ^^ it 
was a fettled rule of the court* that if a purchafer took ni a 
term precedent to the right of dower, whctlier it was a faiisficd 
term* or money paid fur it, it was a bar to the wife's dower $ 
but if the mortgage had fubfifled at the hutband's death* the 
wife might have redremed, and been iiitided to her dower i ot 
if the hulbsuid had paid olT die mortgage, and taken an aBign- 
meiit of the term tu attctul the inheritance* and died feifed* ilie 
wife would liavc been eiulowedi but if a purchafer come in after 
the mortgage is paid n(F* and tlic «lcaiU of tlic huflMiid* and takes 
an alTignmcut of die term* that \i*ould prevent dower* 

f« dfwtr I or ifhv W paM St o 0 *» aoS utun ao afl^tuacM of \ho Ctno le itunS tho 
Sifd tht witc Ui%« bun cnOoihea* 
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HifcL r« 

Adamu 


Since tbe uAo# 

Wco a fenleS 
mlc* that if« 
pnitbalbr Im 
iskcn in ■ ccrU 
rrcccOeni tu ika 
riaht et'Oeirer* 
W k j UmM 
«nv*i or mecKr 

K hI iur ic, it k « 
r to the «tk*c 
Oowtri but if 
the mensJae he4 
fithfUIH at the 
holktoa'i ae«h* 
ilwwif.* iwi;bi 
here ttScened 
andbcee iiititIrS 
luhcntsAcc* aoA 


He f.iid the cerm In RMlmrr. f was.not a fatURed 

term, but lie ilio>iglit there was no diiTcreiicc* whetlicr the term 
w?^ fati&livd or not* or whether tlic punbafer paid for it* but 
of the two dsf latter umk moli (arourablc* 

Rajiw V. t^^ndikfVxij is the rule to go by ^ and it has been 
goncrally faid in courts ujmh |kfe occalions, they would not go 
a jot further than tliat cafe* nor will 1 ; but I think tlie prefent 
rather flrongcr agatnil dmrer* 

It miglft have been as well at Crft* if cafes of dower and cur* All the cde» in 
tefy had been left to common hw, hut commiferation to dow- 
re flea hath arifen from indulgence to tenants by I lie curtefy* ^leukSMS 
but all the cafes arc fettled and reconciled in Rudfior and V^dt^ rremiwain 
htftdy^ and thcicforc the term here mull be prior to the wife’s 
right of dower (1 )• 

(f) The reader it refisired to the fbU C. 6 p. t. Ltuitkf, 3 ^ra. 

lowing cafes on this fabjeih Cha» 164. Co. Uif* aolt. «• 

r. frrqjt 1 P, W. 136. V. note t« P'^dc Godwin v» 

Prtc, L'Am. 97 . Dmff^ v, Dmi/iVt Pm. js*. 

Lbn* 941. RaJhm v« Sk^rtf, 
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CASES Argned and Determlnnd 


Cafe if» 6 * 


Mtfbata verfua Gmr» iif i74t» 


Tbc rr^ H E bill wu brought bj a protefUnti next of km» to haro 

X account of a rent<harge fettled on the defendant upon 

the :•..«£taiac tfe inarr'a;tc» fuggefUng fbe was a papift. 

«f df fceony lor 

of a ^oickife or |nBC by art veti by !• 


On a demurrer to the relief pra^d by the bill, Lord 
lor faid» in the flanite of ti la 3» e. 4. intitledi An aQ 
for the preventing the growth of popery, there are two claufes 
in the fourth feflion. 

The flrit part rdpeQt Jr/emtu 

Tlte fccond refpedt pervin^/. 

It hath been fettled mt the proteftant next of k!o are only 
intided to the profits in caft of defeents, for in tlic cafe of a 
purcliafe or grant by a papifl, they are utterly void by the (la^ 
tute, and therefore allowed the demurrer. 

Mr. Auortify Gnur^l faid, in the cafe of Hill t . Pilhm^ 
3 Wins* p. fjord MactU^tld was of opiinotii that a devife to 
an infant papift, if he was of fuch an age as was capable to prcK 
fefs tlie poutfh religion, was a void devife, for taking hy devife 
is a takitT;;by purebafe (t): but Lord Chancellor King neld, if 
fuch deviiee did conform at eighteen, that was fufficient. 

(l) ^por T. a A /r. 9. 3 P, W, 46. l £n. F. C. 450. 


Cafe 167. Amnpmus^ 

THerr Ur» A hlotion foT a ffe fxeat tfgno upon a I'ill filed by one who 

h:Kd brought an aQton at law on a marriage contrad, and 
recovered a verdidi the lalt Gtcinge for confiderable damages, 
wbeniru Mt the dciemlant threatening, that Wore the plaintiff could have 

judgment, fo as to take out execution, which was within 
brbm: a wife four days, Ifl the neat term, he would leave the kinsdom. 

Ikei ia the fyj* 

^tu4 cuori Uiamy, ena the huAettS chftaworS t» lem the kiii|4o«« iftA t» iM Aet coerr, u 4 
Ml of «wnpafi»Mi to her it mi |reute4. 


Lord Chaitrf//or Upon a former modon ordered precedeuts to 
be fcarcbed, and it came on this day again, wheti ferjeant Krtm 
tUhf counf'cl fer the plaintiff, cited A/mt. R/ad, Ci* Ca, nr, 
where feve^•d other cafes arc mentioned* 

[ art ] *rhi« bill is merely for a ne mat rvgw, on which no decree 
can be made, and if I was to grant the motioii, 1 mud difeharge 
it upon the defendant’s potting in hail, which the plainUff 
might have had when he brought his adlion, upon an application 
to a judge at his chambers, and an alEdavit of fpeciat damages 3 
tbnngli generally in fuch anions bail is not retjuiilte) a Mo^eai 
rtgm hath been granted on\j in a fingle inaance, where a wife 
fued in the fpiriuul court for alimonj, and the hulbaad threat¬ 
ened 



ia the Tine of I^ord ChaaeeOer HitDWttti. -41^ 

Ofied to leave the kifigdom» and wai done out of compatRon AvaKruovi. 
to heVi and to aid that court (t)} there ia no other iuftance 
of its being granted where it ia nbt a mere tfuitaUf demand (a) ^ 
hia Lordihip denied the motiont 

(l) So Jmhp 76. FiJe C^kr V. (t) So P^mrm v. Ltjlrf Ami, 7;. 
Cy/^, jaor. 94. Aikkfm ?• Lmtri^ j Sr».C 4 «T. Krp, a 18. 

Pmhr V. JpfUtm, 3 Bn, Cia, 


7 ie Dr»p^f Cempwty and otters verTua Daw, Jnlj iji I 74 i« Cafe l68t 

T his caufe wa$ fet down to be heard on tlie Mafter^s re¬ 
port \ and the point for Lord Chancellor^a connderatiun 
uraa» whether intermit fliould be allowed (upon the fevrral li¬ 
quidated fuma under a former report^ dated April 13, 1713# 
thereby flated to be due for the arreara of an annuity given un¬ 
der the will of Bit fyiUutm Beremw, to yoin SortmttN) in fa¬ 
vour of Thmas Hardings aa the admin iftrator of yeln Hcretnav, 
who died aa long ago aa DeemUr 4, idpd* 

Loan CHANcxLf.oai * 

There ta no certain rule of the court for giving of intered on Ia n(\<ek ta v 
arreara of an annuity; the firfl inftance of ita being done in 
thia courtj was in Uic cafe of i'erters verfua ferrtrs, Caf* in rJk 

Eg. i$t Lord TaiioS*/ time, p, i. bet it hath been done in many aivini mv^fll 
indancca fince, and for die moft part wlure it was the bread of 

the Wife or child (1 ;• «« wiure u 

the bmd of « »itc of dUUi 


A dillinQion has been made when it arifei upon a contract ^rtiara 
and where it was voluutaryi but that b not a good diflinc- 
tioHi for if an annuity be given by a will for tlic education and «&nuit), from 
maintenance of tlic annuitant, ihr Court will <lo it: in Uic pre- * 

fent cafe it was given to him that was heir at law to the devifoTi m&rmil 
till he attained his age of 14 yean, he died before that age, and wji si 
the annuity was paid for gipat part of the time the annuitant 
lived, but at bis death tlicre was about feven hundred ludutinofSe 
feventy pounds due; and on the report for further dirccUons, unsiuntoair. 
this day his Lordlliip gave intcreft from the time that the nport 
{^1713 ntfos eanJSrmeJ [2)9 which was twenty-eight years, ami 
thb in favour of the reprefentative only of the annuitant, Tiopmts 
Harding, 

Lord HardtoUii faid, the Court often decrees intcreft from [ ai2 3 
the time the demand was liquidated, tliougli tlie debt did not 
carry iotcred in its own natuie, but he u-ould not •carry tlic in- 
tmll any higher than as above directed in the prefent lUiu tine Ow semns 

ths* the AeU 4U Mt utry isttrea Is .B own nature* 

(I See Nmaman V/ Aaliagf p^» 5 vol. Bttwt Cmparp, iiU, 377# PtrkUs v* 
379 * X Bn, Chm. Rtf. 374* Cfmjo 

(a) Pide Brsnm v« Batkham, 1 Cur'/ v. LmMiie, 4 Bn, Cia* Rtp. 157. 
p. 65}. aocs 1. Jsttftf Gemral v. 

O 4 And 



%tt C A $ £ & Argued and Determined 

At DiAvsit* And in confei]uence of this opinioot hii LordAip ordered the 
^oVrii! Mafter to compute interefi upon the liquidated fum reported due 
by the report of the 13th of 1713, for the anears of the 
annuity given by the will of Sir Iftilkm to JJ?n 

ffufft the rare of 5 /. rtni^ per from the am of 
17139 and thatyhri r/<rrr^ he added to the principal fum re* 
ported due for ^ arrears of the faid annuity. 


Cab l60t Ctneral rerfus Davy^ m the Vaeaiktt ^ Trin« Termt 

1741. 


K ing E/!warJ the Sisth» by chiirtcr, Incorporated tuxlve 
perfons by namci to elect a chaplain for the churdi of 


IC.elteStVcC 

• _ 

A«7 ;w, in LtHe^^fi/hiret and by Jiwdicr claufc three of tlie twelve 
uryfiavit « wcru to chufe a ^apluin to oJliciatc in the churclt of Sitftiffifnlf 
i^qrioft^ >vlrhin the parifh of KirhH^ with the coiifcnt and approbation 
of the major part of the inhabitants pf Sumfftrd* 

thMlb nidii.*<C 

Sa ACAkbuAd IN die cktfter. 


U^'on a late vacancy^ two of the three chofe a chaplains with 
the confctit of the iiiN|iir part of tlic inliabitants of the 

thtrtl dilTeiued 1 and the queftion was« WheUicr tliis was a good 
choice. 

I«oRD Chancfllor* 

It cannot be difputcdi that wbertver a certain number are in- 
CnrporatCii, % major part of them may do any corporate afl; fo 
if all arc fuuimoncdf and part appear^ a major part of thofe iliat 
appear may do a corporate adl, though nothing bo mentioned in 
the charter of the major part. 

fiiAMtnccrrj^ 11 ns h the common <ouftru;lion of chartersi and I am of* 
tKi(Avt^iwr« opinion that tl>i: three are a coMKiration for the i>urnofe they arc 
aii4eTtlicie4 app«»intcd, and that the major pan of them mny do any corpo- 
•fibAMpura* rate i this was n corporate a6V» and the choice too was coiw 
firmcilf and confequantty mi iiecenary that all the three f))ould 
join; bnt if the ac\ to be ifouc by s feJe^ number of the twelve 
had been by a dlflcTciit djarlcr, it would have been otherwife % 
it is not ncce/Tary that every cori)orate i\€i ihouJd be under tlie 
fcal of tlie corporation, nor did this need the corporation 
fcal (i). 

(j) nJe Att$rMty Qem^l v. \ Fef. 413. Amh^ Sa. $. C« 

[ 113 } Tajlpr ANfn^ 0/?shra9j 1741* 

Cafe 170* 

AvifttwliowAs A Motion was made for an injunAion to retrain the de* 
All eufuirii, fendant from getting in ilic aflets of her icftator, and for 

l« «•» * receiver lo be appoiuicd. 

Afieo «r A tri*« 

ntM ha huftAoS UtMi la the H'ip /i^i mi SM waaUt W ibe pf«cc6 «r tUi (owt* 




in tlM Time of Lord ChAoeeSior ^Awwntos 

The teftator mack the defendant, who was a feme coTere» 
his exectttrii, the hufband being then In £/tglanJ\ but, at the 
death of the teftator, the defendant's bufband was in the 
Indiet* 

An alBdavit was read on the part of the plaintiff, id which tlie 
deponent fwears, that he has heard and beliercs the hufband of 
die executrix is in very indifferent ctrcumffances, and not a 
refpontjbk perfon. 

Tlie defendant, in her affidavit, admits her hulband may 
owe debts to tradefmcti) but^ in other refpefb^ b not in bad 
circumffancea. 

l^nD ClIAKCELLoa, 

Tliere arc feveml inilances where this court have interpofed 
to prevent an executor from getting affets of a tellator into hu 
hands upon particular circumtUnces) and this u one of tbefe 
cafes I for the huffund being in the JnJte/f and not amc^ 
liable to tlic procefs of this court, the plaintiff can Jiave no re¬ 
medy, if the executrix fliuutd wailf die affets, or refufe to psy, 
beemfe the huAund mull be joined in the aAion* 

'flit affidavit, bcfuleti, on die part of the plainti/T, is very 
fiifficicnt to indurc ttiis court to appoint a receiver, who may 
collccl in die affits of rlic tellator, and wlio Ukewife may be 
empowered to bring aAloni in die name of die executrix for 
recovery of debts due to tcilator’s effatc \ but then tlic reedver 
mult give fufficient fecurity to indemnify die executrix and her 
hulband on nccouiit of fuch actions brought ^ and gave dirc^ions 
accordingly (i). 


tin 


TAViSt ^ 
Axis*; 


A ivciNvrtp- 

MntceuicoUtA 

in «ir«o,V)4li 
Scibi iOioniiA 
ike tufif wf m 
eiecotris, muA 
flv« Suurilv W 
iMemufj na 
eitciitrit «n 
•Cconiit«r(iftA 


(i) /,ri. 1741. fob 37* See tmieiii, 


S/r William SAinfepv vcrfus Exeeuter tj ^fV/£/, QQAtr U ^^4 1 

1741* Cafe 171* 

A Bill was brought to fet afide an annuity granted by the CMnJ^kfwt 
plaintiff to Spinks^ upon a fuggeftion of its being obtained 
by fraud, extortion, and to diliwvcr the real ctjifidcration 
given by Spinks for the annuity, and that the draft of die annui- where 
fuggelUd (0 be in the hamb of the defendant, might be pn^ 

^uccd at the hearing. 

'i 7 jc dcfenduiit is the executor of Spi/iitf and a gentleman at 
the bar, and was the counfel who drew the draft of die an* 
nuity, and wlio admits, by his anfwer, he had it in his cuffody, 
atid fubmits to produce it as the Court ffiall direQ,*and docs not 
infill on any privilege as a connfeh 

l*hc motion was to produce the draft upon oath before a 
Mailer, or to leave it with the defendant’s clerii in court for die 
in Te A inn of the plain tiff* 
i^CRD CllANCILlOt, 

Two objcAions luvc been made to this motion, 

I'o the nature of the cafe. 

With lefpcA to die meritl of the 

Ai 
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CASES Ajgoed and Dcunmned 


Ai to the nature of tiie cafc» it was faid^ that a counfd is 
pririk^d fo as not to be obliged to produce a draft, becaufe it is 
aU own property, and he has a right to keep itt hut in this cafe 
Mr. Roiertt is a party concerned in intereft, which diflers it 
from the common cafe of a counfel s he is executor, of the an- 
nuitant, and ftands ui hit place, aud, by bis anfwer, has fub* 
mitted to produce the draft as the Court ftall dircA; and every 
hotly knows fuch a fubmilLoo wU! oblige him to do it even be« 
before the liearittg, if the court fliall think it neceflary. 

Counfeilors have a right to drafts, to make ufe of them as 
precedents only, but not to detain tliem, when cither party 
concerned may have any benefit aiiiing from an infpedioii of 
them. 

There was a ftronger cafe in Lord Chancellor ATi'V* ^nic, 
upon a hill brought, among feveral other things, fur a diC- 
covery of the cafe, whidi the defendant had ihted to his own 
*counrd for an opinion, and alfo for a difcovery of the feveral 
fads contained in the cafe. 

The defendant demurred to fuch difcovery. 

( •itf J Which demurrer Lord Chancellor Ktftg over*ru 1 cdt and, 
upon an appeal to the Moufe of Ijords, the order of theChanccU 
lor for over«ru1ing the demurrer was afiimicd. 

* As to the merits of the cafe, I do not find any particular cir-* 
cumftaiice to flievr it would be any ways prejudicial to Mr. Ro^ 
to produce tl\e draft. 

klis Lordfhip ordered the draft to be left with the defend¬ 
ant's cUrk^in court, but not upon oath, to be infpcfled' by the 
plaintiff. ' 


A Smimr to 
• bin Sir chc Sit* 
oDterf of j CiTc 
vhkkiM d^rcA* 
4 oAthtd iIjiH 
W hit 9 «ra OHIO* 
$tl Tor tn opiAioa, 
OTtr-rtleS* 


Cafe 171. 


P^truham rerfus PWVfs^ OQUer 34, 1741. 


J a poa. 5SJ. A freeman of Lmdcn, having a wife and fix children, 
wImis, t/^r . • by hU will gives his wife her widow's chamber, and the 
unit will, third of his effatc, which flie was intiticd to by the cuftom of 
London, and to his fix children one other third, which they 
were intiticd to by virtue of the cuftom of London | aud as to the 
third, lie had a power to difpofe of, he direflcd a debt of one 
hundred pounds to be paid out it, and the reCdue to be equally 
divided among his wife and children. 

Wtd oi % itWw, a» iokanu wUnv a foMt^oeat pwtMS Ims bets bcU w bs 


vilb A 
» ttsM 

wsfuttr ikAft 

Che Itfsty, fuch 
fmikm bat 

alum bees ktU 
au owca^cioiit 


After making his will, he maTricd one of his daughters to the 
plaintiff, and gave her one thoufeod pounds, which, in the mar- 
mge-artides, was called her portion or proviCon; and wf. A 
being now dead, this bill was brought by the bulband and vnfe 
for their feventh part of their teftamentary third. For the de- 
fendanu, the other children, it ^was inClUd, that the portion 
was a fattsfsflion for the whole, and that u they did n« offer 
to bring the thoufend pounds into hotchpot, to make all the 
children equal, they ought net to cUim this thoufand pounds 

(which 




in tbe Time of Lord QitnceQor HAmovicu. 21 < 

4 

{which«as more thaothcir fhare of the uflamcDtary third, the FAiaiiAMn 

whole eft ate ^ing but ten thoufand fire hundred pounds) and Fhilitc. 

the fliare of the leftumentary part too, by which they would 

have two hundred and ninety pouiida more than the oU^r chiU 

drcn i that the will intended an equality among all the childveii, 

and as they refufc to bring in this tfaoufand pounds, they cJsim 

iintlcr the willi m far it makes for them, and againft ilie 

will, when U makea agaluft them, which equity will not 

pemit. 

Parol evidence was oiFered to prove that the father, after giv* 
ing the ihoufand pounds portion, had often declared that all his 
children fhonld have an equal lliare of this eftate. 

Lord CKANceLLOR, [316] 

Thai evidence c;innot be read, being to explain a will by 
matter extriuGc to it, which would imroJucc great unecnainty 
in the conflrudion of wills j and therefore fuch evidence lias 
often been refufed to be read (t)» 

As to the cafe itfclf, I cajinot make the childrens’ portions 
equal [>y any rule of equity* 

Where a father, alter making his will, advances his child 
with a portion, as great or greater than the legacy given by the 
will, fuch proviso 11 has always been held an ademption (2). 

liut there is no cafe where the devife has been of a reftdue 
(that is uncertain, and at the time of the ullator’s death may he 
more or lefs) in which a rubfequent portion given has been held 
CO be an adcmgtion; lu're this is nor a duril'c of one third, buc 
of 1 rcfiduc after pnvuicnt of a debt ehargcil on fh.t third* 

Anti here is likewife fomething, 10 which this peniou may be 
properly applied ns a fatisf/»£lion, v/s» the orphanage part* 

And he calls litis a portion or provifion in the marrsage*arii« 
eles, which fee ms as if he then ecnQd*^red this as an advance 
iiieiit in his life-time, in bar of the cuflom* 

'Fhere is no declaration in the will tlvai he intended all equal, 
but what he has faid of equality is of the rcGdue, which is a purr 
of tlu; eftate remaining, after what is given away in die tcdaior's 
life-time* 

Lsref Hari^aicke direi^ed an account to be taken of the per* 
lonal edate of the ccllator, Mkhatt and alfo of what 

is due to Mnrj the teClator’s widow, for her parapher* 

mlia and widow-ch4nd)er, which arc to be paid and retained by 
her, after the teftator’s debts are paidt and his clear pcrfonal 
eftite to be divided into tliree equal parts, and one third part 
thereof to be paid to the tedator’s widow, and one other third part 
to be divided between and paid to Tbomat^ Marj^ 

and dtfroA PbiUipi^ the tedator’s five childieu, the plainiilF, Ann 


( 1 ) yhh V. Bumctit p«f. $. C. yewkiia't* t Ftrn^ 11$,* 

j vol. 7y, y9u<9ck V# 1 Mrt, drw/M v. I Stra» 

Cha. Rfp* 196. tm r. 4I. v. f.^/- 

(s) /iWv. a fmw. 114. HAt ffi. 49s. Od the gcnvrsJ doe* 

v« AOWf % Chm. Rrf, 35, Htfiim v* iriae of fiilifafUoa fee v. l/ih* 

HJkrjg Pr<. Chs, a6|* v. aiw//, e«/c 1 vol. 4sd. uate. 

ih'hhmtrt, Rrt. Cha» 541, i P. IK 61 1. 

VoL* II* O 


Ftirnham 
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CASES Argued and Determined 

». Parnhamf admitting hctfcif fully adranced of her orphanage 
fhare in her father’s lifetime ; and as remaining ilirtf* af¬ 
ter thededuQions out of it} according to the dirc 61 ions of the 
teftator’s wUJ, his Lordflii|» ordered the refiduc thereof to be 
difided into feren parts, and one feventh thereof to be paid to 
the plaintiff and his wife» ami the other fix parts lobe 

equally divided between ihedefendant, tlie tcllator’s widow, and 
die fire other defendants, her cLildrcn» 


Marjlall verfus i^/m, Nsvmher 7, t74r. 


Devife from a hulband to the wife of the ufe of all houfe- 


r »»7 3 

C*fe 173- , , 

Tbc if not J 

goods, furniture, plate, jewels, Unen, We. for life, or 
widowhood, aftctwards to children and grand<Iiiltlrcn» 

ule 

h9\d tooSi, furnitvn, ItBeA, Cft, for Ult. 

Loid CMAKcatLon, 

This docs not Har the wife of her paraphernalia (ih 
She may likewife by this devife, ufe the goods in her own or 
any other perfon’s houfe, alone, or promifeuoufly with other 
go^*, or may let them out to Lire. 


fuch * ^vjfv 
irtiitlvf h«r 10 
«rf ihe 
■nynkb'rc, m 
tv«a 10 Id tbcm Ottt to bttc. 


(1) Fitic S/tet/m v. Cetkt, 3 vol. 369, Grslda t, LwiiauXr>y,/»iyaf. 3 vol. 393* 


Ca(e I74» S/rer.*y verfui N'^vemkr 12, r74t« 

A roOori^ A Motion vm$ made on behalf of the plaintid*, M*ho was pa- 

iron of the living, againll the redlor, for an injunction 10 
«f Kbe walk in cutting down tuuber in the churcli-yard* 

r flMllC, 

Ml, b»l iMt tot Uif conuDoa poqtoCa 

Lord Ciu^ceLLon, 

A redor may cut down timber for the repairs of (he parfon- 
age-houfe, or tlie chancel, but not for any common pur|)ofe; 
and this lie may be jufflficd in doing under the ftacutc of 35 XW. 1. 
Jlat% 2* In titled iVv reSer prtjternnt nrkorej in CieMeftrU^ 

If it is the eultom of the country he may cur clown under¬ 
wood for any purpofe, but if he grubs it up it is wafle. 
ji iiujtJeS to He may vCUC clown timber likewife for repairing any old 

belong to the refloryi aud he is alfo intiiled to 
eei iwulb be- botes forrcpairlog barns, and out-houfes belonging to the par- 
loncifif (0 ibnage. 

gvioup; An injundion was grunted till the hearing of the caufe lo ftay 

the rcQor from cutting down timber, except in the particular 
iufiances before oientional (t}« 


(i) The SnjooAion was grsoted till qoeAjon. R/g. X;i. B, 1741. fol. tr.* 
ihe hearing 10 rcArhln the reClnr fro.r* bee BraJfty v. Sttnrb\\ Bnm, Cha, 
CQiling down, (elltpg, or carrying sway 399. tUJkim v. Featkerfime, a Bro. dm, 
limber or other trees, fo as to commit H*p» 531. 

4BV waike or fpoil oQ ih: premiflei io 




in dtt Time of Lord Chanftdtor HAiomcu. 



Lani Tcrfus Burton^ hhvemier it, 1741* 

T he anfwcr to an original bill was TCpOTicd infufEcient, 

Ac defendant filed a ^fs 4 >ill, and the plntntiA* obuinci 
an order that the original bill ihonld be aiifwered before he an- 
fwereJ the crofs-bill; the ptaimilT toOt on the answer’s being iiiimtS?* 
reported iiifufficicnti obtained an order to amend his biJI| and rvo^ «qS caiite 
the aincnclments to be anfwcrcil wticn the exceptions wete^ aud 
amended hU bill in fcveral material matters. AmcndMnn « 

chefiatdni 

With the «ri|iMl 4U4 he wivti hw frioficy to the origlMU (a)* 

Mr* ChnU moved to dirdiarge the order obutnedi and relied 
on the cafe in 7 WUiiawt 435* St^^nvari and J2se« 
lor.i) CuAKCiXLOiti 

lly the courfe of tins eonrti the plaintiff in the croft cuiifci WheniWU^ 
cannot Ime an aulVcr till Ite has himrclf anfwercd the original JJSIwlSiS 
bill; but this is a pririk'gc rlic plaintiff in the original bill has bei;dir^nSeo- 
ill right of his original bill; for if after the crofs-bill U filed he 
M'ill amend the original bill in material partSi 1 do not iltink he 
is ini tried to have .manfwer lothc amend moms; foil as the hill nminTtlv 
maybe .tnnndod bnrii in ilircorcrf and ruiicfi the pendency of*™*^*^ 
fuir^ as to tliidc parts which arc amcndcdi is only from the time 
ot the amend metn. 

'rho pro font cafe goes further than the cafe in Mr. Pe^re 

beesufe hens the anfwxr 10 riic original bill is 

infufficicm. 

The pblntitT in the original bill infills tlie amended bill is fo 
tacked to the originah that the defendant is obliged ro an freer 
I)oti;; but [ am of opinion he is not intided to fucb an anfwcr^ 
and it might toiul to great delay if he was* 

The grounds of the order for anCwciing the amended bill are, 
that by this means the plaintiff fares expencci amt has an an* 
fwer the fooner; for if it was not an infufliciont anfwcr, he 
muff hare new procefa to compel an anfwor to the ainondmcntSi 
but in rite prefent cafe he may tide up the old proccfi. 

But this is no reafoia for gaining priority of fuse; for if he 
clunks fit to compel an anfwer to the amendments, at the fame 
time with the original bill, he wares hU priority of anfwer to 
the original bill; and there is no inconvenience in this, be* 
eaufe tlic Court can give time generally to anfrer the crofs- 
bill. 

Mr. Clarh^ counfel for the plaintiff in the original bUl| faid, t ^’9 ) 
if we pray time, we ihall have au iujunAion againll us. 

I^rd Chamell^r made anfwer, I cannot help tlut, you have 
loff your priority, HU Lordfhip difd^arged tlte order (a). 

(1) See CkiU V. Frtdfrkk, i IT. (a) JU£, Lih, 1741. fol. 8, 
s66. V. fUc, a F. W, 435. 

V. Dmliff 3 vol. 724, 
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Ca& l']€^ verfua H$arf and X^Ufifia, Ntvemhr 16, 


;#4^6cii 
fmnu i4P/. 
mmtf vho^il 
iMIqc 
U» 


A hczte TO made bj the plaintiff for elcren yeara» at a nek 
rentef i4o/> in 1738, h&e cotctianted for himfelfi hit 
eiecutota and admlniftratorty that hCf bU eaecutora and adniU 
niftratotti but does doc meotiona will not| without the 

exprefa confent of the leilbr, affign over the leafe, and after-* 
wards becooics a banltrapt \ the defendant was chofen aflignee 

_under the commiffioo, ara enters on this farm, being partitu- 

DMf vlAantlbt larij affigoed to her as part of the bankrupt’s cllate, fells off 
a^L'ofw^K^* ftock, and pays the Mkha^mnj rent *739* 

t tfr mi ■ the day before the next rcntnlay, vm* on the 14th of 
SMkrusci ib« Msrt^f >740» having received but a little profit from die term 
Cb^iSfiut*»7' ^ alUgns over the leafe to the defendanti 

4u tte commir* Jktt futqcA to tile rents and covenants in the leafe. 

Ooa tfMn «n 

the nm« TcJli aIF du mp attS Dock, tbt mit 1 7 )»» aai ihc Sif %efon tht Atit rtnc* 

4aj sets'*CD Tm WU k t» aUSic Mn. ilsm lo keep ihe UaJe Curias 

the ctntk. It ippfVius in pnel'tksc JUSu^e aeKr plowsbcS or knetd (kc Sovet tefiJeS m the 
lifB, Sue occupies U richer w cii osesr. XW tUrdmki* htU ir • Sr # fru^km rrM^kw Smnw 
aOi Umn 0 m Mttkfmi std drnmd Acr t$ rS# mr r» rSr tkttg md cJu tfigmmn re ir 


Tbc bill is brought to prevent the aflignee of bankrupt from 
aOigning the Icafci and to oblige her to keep it during the 
tenn. 

' Loan Chaucslloi, 

I am dearly of opinion the defendant (hsR anfwer for the 
half-year’s rent due at /Wy-dsjr 1740, the day after the affign* 
ment, on accoont of the profiti^ upon the auOiority of the cafe 
in t yfm* 165. 7 tetuU r. Ccki * (1)- * 

As to the accruing rents it U a point of more difficulty, for 
the covenant in this leafe not /v not run widi the 

land to the allignec, becaufe njji^uta are not bound by name in 
the covenant (a). 

The 


V la tkM csSr an caisnce of a leafe mSriof rtntt hiTlDg cn)«ycS tbc UaS 6e 
pc««» aSsMSomi hUJ waatucall him cow accouM fer ike reutfer riwh(iA«i 
inS tmi Kuper keid be vae lakle in v^uitr fer eke rent Suriof fee cime be cajoptd 
the land. 

JV. S» Tbc cotafel ailcd|H feert «m so prrcedeoo ; and 1^ Keeper Nwtk 
Ukf 1/ ikefc bad aoc kern om> be feonld sot hive doubted tn keve ipidc 4 preecdeot 
In.felt ode. £• T* iSSj. 


( 1 ) yidt ynUimt ?• Dfdmtdig 

546- 

(a) Notwitbfiindieg the doubt eocvr- 
viinnd in (Iw enfe of ^/snAy v* Shggt% 
eiced ia Ifeu/A 176. a. 20. t Tmm Rep* 
154. 140. 1 ikink ihe eafei will wnnant 
lbs fbllowiag obfcrvstioQi with refpedl 
. to provifoea nod eovennota ooc to avga 
whWat the caoicat of tbe kdbr. Xc 
letaii fettled, that the mtrt sA of a leafe 
vefiiag ia aa uiignec by opcraiioo of law, 
as SMCUton, idsimUlrsiors, &v*) 


caa ntKtr be confidmd u a forfeitort 
aader the provifo Or covenaoi not to 
afign ; fbril* fuJinfe of vefting Ihould be 
cenfitlovd ai n brcnck, (be Teafe iDuft, 
in h£kg deierialne by the death of the 
leffee; which coaid never be the inrea- 
tioA (ff the parties (onlefe h fartiettkerfp 
exprefied |} efpeeiaily si the And^ Ai n pi 
the leafe geamUy limiti it to tha feUta# 
bit ejftfNUg aad ajbv, 

AinSf FmrrfP* Hmiert Ortrai* d. fi* 3 ./W* 
fij.d. /A#. Cnfid Vi 3 ■XT* 
% iHr« 



In the Time of Z^drd ChafieeHor Haiowicki;. 



The corenints wliidi mo with the bod will bind the afligneei fnwvt % 
but I do not fay this U fuch a corenantt Ksass. 

The <|efendAiit not producing the aflignment thews 

^ud^ and mahea it Tery fufpicious there u no aOi;*nment^ yet 
if the plaintifT had accepted any rent from it would 

have bound him to accept him as tenant. 

The cafe of landlords is of very ^reat confequencei and if fuch 
n contrivance is allowed to prevaili efpecially near this town* 
iandlordi arc in a very bad conditio in regard to covenants la 
leafesi 

It appears in proof, that the defendant, Mrs. Hoarty knew 
RMnjit^to be in(b)venc^ he is mifreprefented in tltc alTign- 
menti for he is called of fVariurt^y in Linfdnjbirty gnizier, at 
the fame time he lived at WefiminStr* He never pluuglicd or 
fowed the land, never relldctl on me farm, but occu]>icd it nW 
ther as an agent; nor do 1 believe he ever lud the aflignment 
in his hands: taking thefe circumllanccs together, it looks like 
a collufive alignment. 'flMTcfore I fiiall decree Mrs. Hoare^ 
the defendant, to anfwer the rent to this iinte, as it is a fran* 
dulent tranfa£iion, and likcwifc the afhgnment itfcJf to*be fit 
aGde. 

His I^ocdfliip direfied, at firft, an adion to be brought in a 
anmnificatuty againft the defendant, Mrs. i/srur, for re¬ 
moving the (lover from olF tlte farm: an a^ton of covenant he 
faid would not lie, as diere is no privitf between the defendant 
and the ieflbr: but in order to prevent my further litigation, his 
I|ord(hip propofed, that in confidcration of paying ihe pbinttfT 
all the rent which is due, the leafe for the refidue of the term 
t1u3uld be void, and the pUinrilT take die farm into his own 
hands, wliich the parties agreed to accordingly. 


Z)h^. 176. The real queAiou, in thefe 
csfei, sppem robe. Whether thesl/msfm 
of the by operation of Jaw, can be 
deemed a forfeiture ? And that depends 
upon the fbllowiog diftioftioni.^lil.tf 
the covenant or provife exteods lo the 
lefleteijr, then an aflignee, by law, is 
not witbia it, and he may aiEgn wtihoot 
incurring a ferfeitare. 8. 

Gurv. ^nmra, I Rif, 170. Sort 
V. /V* junr. 195. Sbdiy, If it 

' extends to the lefo, m ssrsiWarraod 
asiaf/nrrwi, then all of then are boood 
by it. ^ Rh t. a Ttm R^f, 425. 

But noth refptG to ibii laft rule, as the 
covenant or provifo does not extend 10 
the Jeflee, hie etecutors, adminaftratort, 
nW dfiinst aSgeeea, nn^r a conmifion 
of bsDKrdprcy, are not boand by it. 
Philfit V. Himrtt 

a Sf* 100. ft. ]. which latter 


cafe I have examined with the Regiter^a 
book, and I find it corred. Rfj», Uh, 
J, 1714. fol. lay. ydly, Put if ibe co¬ 
venant or provifo exprefsly oamei the 
JeAee awf hit then ai fecmij from 

ibe words of Lord an the 

above cafe of Pbilfit v. Atffv, and fiwa 
the determanataoD an Sir Jlfeerr's 

cafe, Crt, Bli%. a6. that a// affignett by 
operation of law are within it. AWc, 
It is faid the difficulty in Sts^hue v« 
Siim arofe upon the doubt, whether • 
cla^e of reflruDicoold operate upon ex« 
ecotors fe as to prevent them from af* 
hgniag land, which was exprefsly leafed 
10 the origjfisl tenant, and has mnew/, 
re aMiitr, when that was (he only oeini 
by which they c*>nld eatfreife thar trills 
a 7 «tw Ref, lyi. But that difienlty 
feemi to have been done away by the 
above notued cafe 0/ Rm r. iUrrt/m, 
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T his cafe an>re upoD the wonU and condruftton of the 
iblloto^ing to^ll: 

** A% to n\f Jiou<ltou]d gooils plate, tf<*» I give one nioictf to 
'' mj (liter, Aiitf hradfi^y the vaIuc of the orlicr half to be 
pbccJ to the dccouiit of mf perfoaaJ eftate, yet lo never* 
** thelcf^ tlut flie (hall have tlie u(e of tlie yk]vAc fo long «iv 
flic continue* a widow) aII the reft and rciiuiiider ot my 
clticc to be vAlued) and to prevent difputcv, the whole 
^Amount of the value of the faid eftates, whethtr uai or per- 
fon.ih to be divided into dght parts, whereof I giie the ufe 
of the whole to my fifter, Alary Brail/ord^ for \m Uipporc 
** and maintenance during the time Ihc Hull remain .1 widow, 
/aHf yrx(ic% fo ai thi. fame be divided on her manl.ii*U) two 
** 8thi to hcrftlf, two other parts tlitrcof to her ibiuglitwr, niv 
niece jf/ruy ami (bt rtauumngfiHr part % /y nty n» if U*^jJ»*iy a/tl 
the ihiih^tt krn ef Kr Mj\ but in cafe my filler icnuin a 
widow, and her daughur jinn marry with her jpjnnbation, 
** th.U then her faid daughitr flialJ h i\c ore 8th p.ut ot her lor« 
tune,but no more,during bet mvtlnr'bUlc, nuti) her faul mother 
fhould many) and foi the oilier 8th patt, whivh will make 
** lip a (]iuitcr lliaro, 1 leave tlic valuation and clhmation vf thj 
f.nd ritaUs to be made by my fiflci, and nephew y^ha 
to be dt\ided by thim ) but 111 iutli luuuivi, that it any paic 
(hall be thought Icmi lii*;My \alaLd, ihiithcn fuch paic Dull, 
when the time ol poUcitii n come*, go to Mis. and her 
childicn, Ixijuf. they will hue tliiu fonr o* the eight pit ls« 
'fliub I hue, as upiady as i iliuujn u doinbic, dnidsd my 
eflate for my HlUr diiune lui hli, iii t lU llu* Ih.iU iuii..in 4 
widow, wnhouilKini) u ountdde to ai*\ lor the iinomc tr 
** profit»thru<d, that II1 , at lui UsaiJi, may lie iblc to give 
good legacks to fmh ul her UiildKii as Onll pWafe hci IkI) ) 
1 leave alfo to ami his uiK, my nephew and 

* ni cc, and to ilicir ihildun, lor inouiiung 40/* and ] 
•• appoint my fiftu, ALij and J rn huff tty exccu* 

« tOlb,” 

'l*he bill was brought to have tlic peifonal eftate of the tell a 
tor fccured, and tlie deeds and WTitiugy, 

Loko Cuamci li oh, 

'Hie quiftion is, \Y hat eftate die tcftatoi's niece Buffar ant 
her children take P 

She had ho child at the time the wdll tr i* made, but the plain* 
tilF was bom aficrsrards In die liK-tiinv ol the tcll«to)) the mo 
thcr of the piaintift* diet in the tclUtrr's lihMHre. 

It wae iofifted, on the part of the vkiciid mt, ^fary BraJfird^ 
who had the cftaic for life, and who 11 HLwife heir at law. 
diit It is a lapfed dcvife, for that the plaintiTb mother took ar 
elUtC-tail, diid that hrr ihild%ra aic words of I imitation, and noi 
of puichatc, wheic the detifee has none at the lime of the dc» 
fife inadi.) and therefore, as the pIviniiO’s mother died before 
(ly See llu cares died io the note to Owice v« Own, aatt 1 voK 495• 

eh^ 
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in the Time of Lenl'CUn^llor HAiowicu. 



the teftator, no eftate Tcfted in her, nnd confcqnently it is a HcrrAtv. 
i.ipftd lepHCf \ and for an audioritj her couard rdied on 
cifc, 17. 

On Ac other hand it muft he a)Iowcd| tliat children in tlictr CKilirn are 
nnluml import are words of pureliafci and not of limiutlgn, wuiuiii>ir- 
uiilcfs it is to comply with the intention of a tedator, where the 
Words cniiiiot tike effc£l in any other way: but fopiiofc a ilcrifc crpiiiiincw^ 
w;is to //« and after his death to his childieiu liac it is a >eord 

tur'f inccnnuA, 
•All it CM Uk« 

admitted very candidly by the counrel^ that as to cHvttMotbu 
tlic per fun al edatc> tlic chlhlreiii though born after the making 
of the wiJh take equally with the metier as joint-tenants; 
for where a man gives perfonal edate to und her children, 
to conftrue tlic word cbi/Jrtn to be a word of limitation, and 
not of purcliafc, would be a firatned ami remote coi:ftrudion» 
and would defeat the children intircly, and the fird taker would 
have all. f^idt C»i v* Co$if 2 Vim* 54J. and I^Wih and 
wff, adjudged on the fame words in Lord Macdisfultt tlnu'i 
2 Wnu* 6^34 

It is tl)e dme of poncfTion in the prefent cafe, wliich tnkrs it 
out of the rcafoning in WtUPt cafe for here hTn« Hftffitr and 
her children aa* to have four eights^ and are to take at the fame 
time as joint-tenimts* 

The will, in this cafe, confines it to fuch children as fliniild 
he born in the lifu-timc of the tedator, and therefore is not 
liable to the objc£lion made by the defendant's counfel, that 
the remainder nmd divide and fplit as in common marruije 
fcttlemcnts, where there is an eftate-tail to daughters, and one 
is born in the life-time of the father,« and another after his 
death. Vid/ the cafe of Zirphem T» itepbens^ Cof* in £7. in Lord 
7 n/L thne^ 228. 

The plaintilF, being bom in the lifc-time of the tedator, 
would have (aketi with his mother as joiiit-ccnants, if flie 
had lived} as llic is dead, he (hall take the whole by way of re* 
mainder. 


of piirc1ure4 
It hits been 


As to the other point, whether a legacy given to one of the 
executors for mourning for himfelf, his wife and cluldren, 
fiiould exclude him from the refidue, 1 diould think it very 
Imd to do it, even fuppofing him foie executor*, but as there 
are two in this will and a legacy to one, both fliall take the fur* 
plus equally, and the executor notwithdanding his legacy of 
40/• for mourniiig for himfelf, his wife aud children, is not ex¬ 
cluded (i). 


Whrrr thm aiv 
cwo ccecuW^ 
mS k Icgxy !■ 
Jefc tn Ofie, tot 
nmiminc Sar 
liiml'elfy hie «n|f 
snS children, hs 

OiaU hare « 
idofcty of ibr re« 
SdiK nomich- 

SAndiAi* 


( 1 ) Brajtriilii r, HttJrtJe, aUt 6t. 
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C^eijSi Itftve tihert rerfua 7 hi Attotwj Gtneralf N^vtmLr 97^ 

» 74 i* / 

$«c. t\tti jpULHjiM being fcifed in fee of the eftate in queftioni by 

hi» will dcvifed it to hU wife for life, and after her death, 
ikectAtt^a to one Harcn^ tofelli and out of tlie profiu anting from the 

f^k of the cllate, ill the {Irft pbee to pay fome legacies, and 
}ih legacies paid, to difpofe of die refidue to the 

lwri^Atli|t*Mf plaintjffi* 
htemi to l«ll| 

•nS, in tht AfO floee, to ftjr dtbti toS lfp(iei» inS ^ teS^o lo tbe flMndlft. II«m» vbo hiS s 
^ewer, UdeiSp ht waaI of bcin Id F* ibe cftite is flUmtfd to ifac crown. 7%t H/l wtt 
ihi Attny CcwWm cfvm, m h^iht wHi fiU\ ikt 

Cmn mkht A rSup siU km cw^ A cvwctw, Sof « mwac Sc JcrvWSwv, jjd thtnfin IatJ 

CUaalUf fic MV. 


Mr, /ftfdwr, who had a bare power, and not coupled with any 
intcrelf s is dead, and for want of heirs to the ellate is 

efeheated to the crown, 

'file bili is brought by the reftduary legatees under the will 
againd the Attorney General, who was made defendant on be¬ 
half of the crown, to have the will cftabliflied and proved, and 
likewifc to have the eflaie fold. 

But here the devife is, after the death of the teftator^s wife to 


be fold by HatWf who had only a bare power, and no intereft 
in the eftace, and as he ts dead, it dies with him, and docs not 
furvive to any perfon. 

The <]ac(lion is, Whether an eftate, cfchcatcd to the crown, 
can be ^£led with a trufl i For this purpofe fee Hard. Rrf* 
4^)9 where there ate fevcral cafes to this point. 

I remember a cafe in the Court of Exchequer, when 1 was 
counfcl, ludt Attorney General, in which Mr, L/fiwiihf the counfcl, was 
"*^®**J" ^ plaintiff; his father had a morig.igi* in fee on Sir 
VJkLt't ellate, who was attainted for high treafon on account 

who •wactiJAU of the aiTalUnatioti plot: Mr, Ltftwch brought his bill to fore- 
Mf clofc, and made the Attorney General a pany: the Court would 

bif<D|ht hU uu not decree a foreclofure againff the crown, but direQed that the 
toftrccidc, aod mortgagee ftiouM hold and enjoy the mortgaged premiA'es, till 

the crown thought proper to redeem the ellate# Fide Pa^i 

pin^; Che Coait and fie AlUrnej Generai^ Hard^ 465 (i)« 

Wouliltwt decree 

• foreclofure a^aiaft ihe cxonii bot direOcS tbc a ort |i| ee ibotfid hoM end CBjor tflt ibe cidwb Cbou|bt 
piopcr to redeem the eittfe. 


Now I cannot decree the plalntifT here to hold and enjoy, be* 
caufc tljcy are only to have certain fiune out of the effate, after 
• [ a24 j debts and legacies arc fatisfied* Suppofe the bnd had been 

feifetl and and put in charge, can 1 make a decree that it fhall 
be fold f No, I cannot, but the Court of Exchequer mtyi us it 
is a court of revenue: the bill muff be difmifled* 

(l) See Atfentfj GemermJ w, Day/r/u, t Wef^ a86. v, fFSemie, a MUeL 

A<p» IJJ# V. S/kert 1 sol, 



*9 • * 


in Ao Loriqiwrilor Hmmicki; 
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TCrftti Knantff^ at the Tkemktr t* I74ti 

U 9 0 N the death of Sir Thdmas die plaintiff came yrhm • p«6% 

to Mr* Gilhtrt KmvUtr^ the brother of the dmndinti and 
told him that he waa pofitire he could make it ent| that he ^^-rlainlM 
Mr. Gi/^rrt KmwUtp waa the £bk heiri or at leaft a coJieir of 
Sir Timas CMy\ Mr. GMtri KnovUr (it bebg extreoady 
doubtful at that time who waa hdr or co«beir of Sir Thmat fiiififtioD fa 
Qieif) declined it, and waa unwilling to engage in it; but upon 
the prefling fdicitation^ of the plaintiffi and upon hit oflering to faJE*^^!^ 
defray the whole cxpence of any fuit that fliould be comaenced« hmrOtiijimm 
Mr. CUiert Ktmtfffr lifteoed to the propcCdi and executed the 
following articlea of agreement. * 

b* toUcW to bm ft ffedfa fcrfamaacft W ciit e hot, Nr wUI U left to bit namif ai li». 


** May the 1 Kth| 173^1 Mmarat^am^ A wager waa made, 
and thia day enter^ into, between GUkrt K/molerf Esq. 
** and Fraruh clerk : the fasd Gilkri Kfmaifr wagera 

ivith the faid/'raivf/Pom//4000A that he the faid Gilbert 
** Kffotv/er ia not Isciri cr^heir, or one of the ct>hcir$ of Sir 
Thamas Ceiebji late of s and tlse faid GUbert Kaeviier 

doth bargain and promsfe, with and to the (aid Pra^ru Povv//, 
** that he the faid Gilbert Xflots'/rr, hit helro, executora, 
will pay to Francis Potix//, hia executora or admsniftratont, 
** 4000/* (o foon at it fliall be proved, that the faid Gilbert 
Kftetvier it heir, co-heir, or one of the co*]ieira to the faid Sir 
** Tiomas Co/eby : and the faid Francis Pawll wagen with the 
faid Gilbert Kimvicr ;oo/. that he the faid Gilbert Kmwler ia 
heir, co-heir, or one of the cevheirs to Sir Timas Coleby^ do* 
ceafed, and thU day cntcra into bond in (he penalty of 1000 A 
to pay the too/, to tlie (aid Gilbert .• bem^ The faid Gilbert 
** Knmler doth promife to profecute fuits isoth in law and 
equity for recovery of thii claim : and the faiil Francis Pewit 
** promifea to gather neceflary evideuce together, in onler to 
prove the faid Gilbert% right: Pm, It is ailb agreed between 
^ the faid parties, that if the value of the eftate and rents rr« 
covered by the faid Gilbert aa heir, tSe, be lefa than 8000/. 
** the (aid Gilbert Oiall be obliged to pay the (aid FniNcis Pefoell 
** one full half of the value of the cllato fo recovered s Item^ It 
** is alfo agreed, that the faul J*rancf/ Petvell (hall take his bond 
** (he has this day entered into to bind himfelf for payment of 
** 500/. to the faid Gilbert Knnvler on the aoth of Deiember 
** next) at 500/. in part of the funs of 4000/. (uch ic(s fum 
** as may arjfe from this wager, according to the forego* 
** ing articles, if (he faid Fronds wins the uid wager: Item, 
** The faid Fronds confents and agrees that the he faid Gil^ 
** hert (hall, over an«l above the faid 500/. deduQ and 
keep back out of the faid 4000/. or fucb leia fum ta 
** (hall or may arife from tbe wager, all fuch money aa 
** he the laid Gilbert (hall have any ways expended, or bo 

Fa liaUo 
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CASES. Argti£d and Deten^oad 

liable t9 pay in or about the profecutlng any fuU or 
** for recovering tliis ciaim i the faid Fiwt£is con&niJi 
** that be the faiil OiVjvr/fliall no oibcrwifc be* liable #0 pay 
” to tlie faid FrcNcu PffivrU the faid 4000 A or kfs fun^ than 
by giving fecurity for it ujion the laid eftatc fo lobe rcco- 
** vered| and Tf the faid Ctlhfiit or hu heir«i u or are ready 
to execute any deed or writing) whereby to fecute the faid 
4000/. or icla fnm) according to tbU agrecinent) to the 
** {uiAFrdwhf op hb executors or adnnuidratorst by way of 
** fate or mortgage upon the faid cftatC) or any fu Hie lent pan 
** thereof) within tw«i months after the faid GUhtrt fliall be 
in quiec poQcflion of the fame, then it (hould be uuderUned) 
** tliat the fed GFhtrt lias fuliy performed his purt of this 
•• sgrecincnt*” ^ 

'i'o which articles WilVuim Kns^Ur^ die defendant in the 
prefent canfe, was one of die w:tncile8> and die faid articles 
are now in hb euflotly. 

Soon after the execution of the articles, C'dhcrt Km^vkr 
brought a blit in the court of Qiauc^rv, and i(riicB were directed 
to try, whether G'dhtH KfmvUr was heir, or one uf the coheirs 
of Sir 7160WiT/ ColAjf and a ver< 1 ict was found in the aiTirmativC) 
that he was ouc of the coheirs; and when the caufc came on 
upon die c«iU!ty refmLHl) potlellioii of one third of the eRntc 
was decreed to Mr. CUbiTt Ktty<viiT% In a iliort time after the 
decree, ejuclmcnts were brought by one p:rfon, claiming to be 
the foie heir of Sir ^Hkhms and :i bill was preferred by 

ot**:. V pci foils a;fainll OiffHrf kfKwUr, fetting up ditrctciit rights 
to dicellatc; but the bill was dlfmilied, and a perpetual Injunc* 
tion granted; T^cforc a writ of partidon could be taken out, Mr. 
CiihtrtK h>'xvKt diet!; but by a CiHlicil. dated the i^tb, 
1737, he tievifes all his undivided third in tlie melluagcs, 
latulS) fituatcd in j)/;cA//^v and Ep:^% nr clfcwhere, 
(which hr, as one of the colic ir.;(.Vr/>y, lately 
** recovered), to hb brutliiT Ji'V v.'M KtmifUr the defendant 
m tnift, that he Hiall, with all convenient fpeed, after the 
faid nicil'iiagesi lands, HiaU be divided and allotted in* 
to three ei]ua! parts, cmivcy and a/Turc in fce*finiplc unto 
*.* the Reverend Mr. Frtiwh P^arf/f re£hirof M SninU in tlie 
town of and unto his heirs and afTigiis, fuch pan 

and fo niudi of my faid preniiflcs and lands, as fhall be 7 n- 
** lued at the funi of money he the faid Francis PtnvtllxB^ fliall 
** cr may be intitlcd unto, by vtiuic of a cui)tra£l or agreement 
** U'aringdntc, nowin die cullody or pow'cr of my faid 
** brother do6,lct Wlllumt Kna^'hr: /<Vw, tny mind and will is, 
** tliai my agreement with the faid Francis PcvfcH Uiall be fully 
** performed and btbficd out of the medUnges, lands, ffr, 
Lktely belonging to the fiiidSir 77 w.vir OMy, and not out of 
** any Other pan of my eftate real or perfonal.^ 

After the faid agreement with Fniwis P 6 w/li% fully per* 
formed, he gives to liis foil Gi/r^rt Kn and his heirs all 
die red and rcilduccf the faid mcduigcs, lands, and makes 
the clefeiubnt AoAwKnnvicr and GUiert Beueberjf his nephew, 
executors to this hb codicil, DoAox 



fn the Time of LorS-QunetUor HimDvicn» 


air 

Kfioxvler, who was priry to the whole triinfdSioii 
faction lua late brother and Mr, with reipnl to the 

propoi d ibr recoveringof the ellatea of Sir Thomas and 

a witnefa like wife to the articka of agreement that were cic* 
cuted ill purfiiance of this propofal, and who has alfo had 
tliem in hia cuikodjr ever fincc, refuted to comply with Mr. 

demands; upon his application to him, fooii after the 
death of the late Mr. G'dhxvt Xfwv/er. 'rhe bill, therefore, 
is brought by Mr. Povk// agninft doctor Kttoxo/frf caeciilor of 
the late Gilhtri AT/iewAr, for a ipecihe performance of the artU 
cicii. Cafes cited for the plainti^F, Ji/r Wey verfus ATW/rM</, 2 P» 
i8l« verfus S/tttcr^ bff6rt Xsr//C&r/irc'/^r Talbot. 

Cifes cited for tlie defendant, Pu/v\:i(us i P« IXmj, 

67?. W'aJht’r verfus C/j/JwVw, UutrdiH Dwu Prtr» 1726. 

IViifmJley verfus Mitj 2, 1741 (l). Pr^J verfus 

^m/v 3, 1725. CifJ% in Citttu /a/^ rdTalbotts r/wr, tir» 

Al^yltT r&f Riih : I iliull give fucli an opinion as is agree* 
able to the notion wliich 1 Jinve of die c.ifc at prefent, but fo as 
not to tic myfdf down, if I fliould fee any reafou for varying rny 
opinion. 

And, as it appears to nic at Tirfl nght» the plaiiitilTis very 
proper in bringing a hill fur a fjH^cilic pcrfuniiaucc af this agree¬ 
ment, and iiodiing more ufual iu iliis court than bills of fuch a 
nature. 

But whether he is intitlcd to the relief that he prays, is an¬ 
other confidcration, and that will depend upon two queftions. 

Firp^ Whether the court will relieve the pUiotifi' fingly on die 
agreement, exclulivc of the codicil. 

If the agreement iliould not be good in equity, 
whether the plaiuiift* is entitled to relief upon the foot of tlic 
codicil. 

With regard to the JirJ! quedion. 

Tho* at the fctiing out of the agreement It it framed in the 
nature of a wjgcr, yet, taking ilic whole articles together, it 
feema to me to be an agreement only for a part of the cUidc to 
be recovered, upon the cveuts taking place of Mr. GUlcrt 
Ktmvhr*^ recovering and being in pofTelTion of the wliole or pare 
of Sir Th^tmu efiate, aojouuting to 8oeo/. in value, or 

upwards. 

1 am far* from thinking the perfon who drew tliefc articles [ 227 ] 
framed them in this manner out of ignorance ; but, on the con* 
trary contrived it artfully to keep them out of die llatutcs of 
champerty: for though hy way of wager in die outfet, yc^ in 
the latter part, it is plain, part of the lands were intended to go 
in fatUfa£tion of die agreement, and the 4000/. mc’^ttoned in 
the beginning of the articles, is only intcoJed as a fccurity for the 
performance of the agreement* 

But, without entering any further into this part of the cafe, 

' I will very readily own, if it flood only upon the ngreemert, 
that the plaintilT could not be tntitled io luve a f^iecirtc per* 

(f) JtU€ 15. ay. 5. C. 
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CASES Ar^ned ind I^etenaiDtd 

Ibnnancc in thii conn, but muft have betn left to hii rc^dy 
St Itw# ^ 

I Ihould have bad a much better opinion of the pbintiffi if 
he had not tied himfelf down br bond m the penalty of loooA 
to nther evidence in fapport of Mr. title* 

Whether if tlU agieement is not good in equity^ the 
plaiotiif u not enbtled to relief upon the foot of the tAiiciL 

And» at I am at preleot sdiiiLd) I do think lie la intitledto 
teliefundei this hea^ 

The couofei for the defendant^ awaie of tlie (Irtogth of thii 
wiU^ aa to the teal intentioa of thw teltitor to eA ibliAi the agree* 
ment, have endeavoured to put a forced coiiAru£fion upon the 
words* that the teAator did not intend 4bfcluti.ly toconnrm and 
m lie good the agreement^ but hit dtre^cd only in what mtnner 
he would have it done* provided the law ihould chink it fuch an 
agreement ai ought to Mcai nrd into cxctution. 

But CO me it f<cma eicremely clear* from the viords of the co* 
died* that it waa the teAitor's intention the agreement Aiould be 
cAabfiOied* tod that he hii exprefled lumlelf very fully for that 
purpofe* and that he confirma (he agreemfut in the firA pi ice* 
and then direAa the manner how it Aiould be earned into exe¬ 
cution. 

'llie exfe of verfus SUftr conics the nearcA to the pre* 
fent cafe. 

Upon the whole* die irtiele»of agrccmi nt nrc of no further ufe^ 
than to ferre onU as in txphintion of the teAitor’a intention* 
and by way of dircAion tor ein}in^ thu luteimon luco cie« 

CtttlOU. 

TheUA confidericion is* uhitc' cicclAi IlmiLc* 

I do not dunk die plnintiir is iiititkd to p ymctit upon the value 
oftheeAite recovued* mith thi ^Iditionoi iiicux of tentaand 
profits* for* to be iuu* u ^(4«iienrof this LiudouOictobe 
taken as Aiiefly and Aroni^ly i> polUhk ignnA the plnntiA* ind 
thatfore I (hall only deette him i moivty oi the eil itc recovered* 
exHjfi/e of the irre i»a of rent* 

The next queAion is* when I Aiall decree the plimtifl' to be 
intitled to thia moiety * xnd 1 am ck ir of o|ninoii* that the 
time ought to be computed fiom the d ce cf the ] erperuai in- 
tundion* and not fo tar bick is the decree fo*’ polleilion * foi 
Mr.Cd!k/f^AU«iv, till the injuneeion* eouUI not bt liid colic in 
quicCjwnlcnion* which were (fav exprcls teim« ef the agrceinuic; 
thereiWt let the coneeytnceK pirpired acci«T*li*igIy* 

Ko coAs were given aa to ihi^ luic of eidici fide (i J. 


L/^ B. tyfi. h\ toS s dcctud fiom (he |>erpetaa] ini#sc< 
'le rents and pjohu («ere («ob* 



in thelliM of Lord ChanccHor HitinncrB. 




AfaiYCrfus Warif Dtcemher S> 1741 


C^fc l80o 


M r So H»ygbim had conrefcd away all her right and tide iiiacal««rirN<* 
in an eilate to the defendant^ by a deed executed for tbcevUdHc^i 
trpofci but there were not the common corenants on the 
part of a vendor^ but only that fbe had done no ad to incumber 1 my her 
tlie pUinti 9 '» notwidiltandiiiff this conTCfance* offered to read T*' 

• ff*rv I 01 f ^ 1 ft 'ft l.*A UblUin It Ul*^ 

Mrs. HaugptM $ depofitiont to impeach her right to thiselratCi jjc^ber ri|ht 
and to ihew that it waa a pretended title onlfi and done witli no twtbceft*u. 
other view than to afBft defendant in carrying on a fraud. 

It was ol^efled by the defendant^a couDici^ diat the evidence 
of a perfon, who has joined m granting and conveying her effate« 
cannot be admitted to invalidate her right to the cflatci which 
(he has fo granted and conveyed^ cfpecially as there is a pecu¬ 
niary coniideracion exprefled in the deed^ and die receipt of the 
money indorfed upon it. 

LolO CHAHCtLLOn, . , . 

To be furci by the Ari£t rules of laW| fuch evidence would 
not he admitted; for where a perfon has granted and conveyed^ eaftASconveyed* 
be the right real or pretended, the very wonli e$tJ cpttvfy *^*2^’***^ 
imply a warranty fi), and a covenant for quiet aijoymenton Imply ^wirm^ 
the part of the grantor, and therefore cannot be examined as a (he p«rt 
witiieGi, to overturn and invalidate die right and title granted by 
the deed* niiMS u I wit* 

BC& to wrrturQ th* riebt iTWted Sy (be tved. 

[ 2*9 ] 

It is very well known at law, that tlicy are fc ffriA, that no At Um m 
perfon wlm U rmade a defendant can polhbty be examined as a ua 

witneu, but it it every day 1 experience m this court* that if a «wirier ^ b«c 
plaintilF makes a perfon defendant for forin-fakc, it U a motion ^ aper* 
of courfe to examine fuch defendant in the caufe, faving ju(l 
txcsptionift inrm'i 

wt.yy be eiKDiAci Ineeaefe* jufteuftptkMU. 


Ifi the cafe of a trufftx who has the legal intcrcA in the 
eflatCf but is merely nominal in every otiicr refpe^, you c.in- 
uot examine him at law as to the merits or intention of fucli 
deed, but tliere u no nunuer of doubt he may be a witncl^ iu 
equity (j). 

Ill crown profecuctons no defendant can be exair.tned in be¬ 
half even of the Ring, but the Attiwney General at the bar en¬ 
ters a wli pre/iijid agaiaA that particular defendant^ before he 
cait be admirteii as a witnefs s this was tlone in a eufe by 7 ref«r, 
wnen Attorney GeiK*ra], who was afterwards Lord Clilcf JuAice 
of tlic Common Pleat* 


Atnia(e,di 9 «(b 

n>c 'ly iwniiA4j, 
nnrH»: bv ru* 
auAcd It l4», 
but iju ek^riy 
BMjf in cqui(y. 


The A(o>mey 
Cenenj mvft 
enrrr 4 eWxjV^ 
Jiffni 4|)iatt a 
Seieaij.Qc belbre 
be cm be *Sink> 
TcS 4 

erea la the 44(9 
of (he Kibe. 
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CASES Argo^ and Dettrmiaed 


Mam t 


I would not hare it underftood, as if 1 laid it down,^ jhat 

tibia Bvdcaiis cvidcncc at law, and in equity, differ in gcncra}q but 

laa«KeiMiy,« only in particular cafes, wliere fraud U cUarged by a bill, or in 

wiare fttui ii of truds, tliis court does not conffiie itfcif within fuch 

ftria rules as tlicy do at law, but, for the fake of jufticc and 

truft, ibji ikia equity, will enter into tlie merits or tlie cafe, in order to come 

{jmuL or to know the uue and real intention of a trud or ufe 
CAA6BA mcir , . 1111 

within hich declared under deeds* 

Arid fubi 81 

Uwy So St la genmii the niluofaviScAce here sad jt Xtm do not dUTer. 


It would therefore very much alirMgc the power and jurif* 
didi«>u (»f this court, wUicIi is chiefly coiiverfant in cafes of fraud 
and trulU, if X dnl not admit fuch cviikuce: hULordQiip there* 
fore uvcr*ruled tlie objc£iiou» 


Cafe ifli. CnrH vetfus Sutfjptf tht fiv^ud fta! ofitr Mlcluclmas Ti’rw, 

Ikitmhtr JO, 1741* 


Arointwhich 
ftucrnally ton- 
<pnii ih« mrr- 
chionb gPrtv- 
nit iJMUtf 

tks nairt to 
fOnfinue an Id* 
anOHin. 
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S EVERAL aAions had been brought againfl Grctfi upon 
the loin of flx of ihc galkons, infured by on a policy 
of iofntance intereft or no interclt i Gireti brought a bill in thU 
court for an tnjuiielion to Ray the proceedings at law, which was 
granteil uptui a former motion; and now mores for a commiiriou 
to jdtfitruti gcneraltf, for the examination of witiiclles, which 
cannot be produced vivn vjt t liere: It was founded upon die 
following cafe. 

The defendant in this court, in t73y, applied to the pluintifF 
to itifurc die fum of 6oco/« on flx of Uic galleons in their voyage 
from (1) Of/erto ; the policy was conceived in gene* 

ral term*, to infurc from all dangers, and the detaition of 
princes \ the galkons failed Imn and came to Qifibcgiefrn 

the latter end of 1736) dw \rjf broke out between £>/g 4 Waiid 
Spain in 1739, and the forts of A^/43 being deRrofcd by 
vice admiral wliich were a proteflion to the place at the 

tinic the fair was held, tlie galleons, after the deflruQiun of die 
forts, never ventured to Pcric^Ii^/ht notwidiilanding a fair 
is held dierc annually, though die time of the year is not aU 
ways die fame; the flx gvilleons lay in the harbour of C/rtiagtna 
till die year 1741, when J>m Binf;, the Spartijl admiral, and 
commander iu chief there, ordered them to be funk, to chonk 
up die hnrliour, and liy that means prevent die Ji/tg/iJL men of 
war, under Vtnrntt ^m entering it* 

It was hifllled, by die counfel for Crm, die plaintiff in 
equity, tliat, upon the uncommon c'ucumltanccs of this cafe, 
the injuuiSiou to (lay trial fliould be continued dll acomminiou 


(0 Cadiz t$ Carthagna aaJ 


foi 



in tSe Tine of Lord Ouncellor ^tswicze* 

for'<Jie examination of (be {zQl% in jtmerUa had iHoedi aud i$ 
retutnecl(i). 

TIk* cuuiifcl on the other Sde inrilled, that there arc pcrfons 
now in who are ytrj well acquaiiiurd with jII thefe 

faclii andean explain (hem^rery fufTiciciicljr to a jury, fo that 
the clv;fcn<l;int at law can fuftain no prejudice by going icumcdw 
atdv to maU 

I'^RD CllAKCCLLOR, 

TIlit is a veryunufual cafe, anth upon all the circumtlancef, 
I tliink that the injunction (boulci be continued till a commiHion 
has iflued and is return.‘d from Amirlca^ but then it ou;;ht to be 
limited to tome particular places in the Imlu j, aiul not left 
fo much at Urge ns ilie plaintif/would hare it. 

indeech it v/ould be a great hardfliip upon the defendant at 
law to;;o to trial upon fucli Ihort warning on facU that do not 
arifo in EngUful^ bvu altogether in jimerk,\. 

Now, there arc two very material fads which will come under 
the conflder^tiion of a jury at t!iV time of ihc rrlai, both wliich 
niiiddopiaid upon proof that mud naturally urife in the//'^'/« 
Judkim’ 

Whether the voyage tv as <lo?crmjiiccl at ami 

that dependn upon a fM4td Whether the deUroyi:.g the 
cadles, (9'r. at Diode n impr.itlicable to hold a fair 

there, and wlieihcr in the opiiuon anil imagination of ihc nier* 
chants, it could not be held there for liiut reufon, and if foi 
whether it mull not be admitted that the galleons had no tinen* 
tion of prneeeiling any futUier, hut had determined ihcir voyage 
at Ciirthttgt'nn^ which is a very maieriai cun filler a tion at iltc 
Iriali 

It may polTibly he ihe cafe, tliat this w.is an tufurance on l>c« 
half of the king of Rpnin himfelf, who, on the breaking out of 
the war with EnghmU might reft ruin tlicfe galleons Irom pro* 
ceedhig cm their voyage to Portp-Iicifot and order tlicni to con¬ 
tinue in the harbour of Curihagetut: if this ftiould luppen to be 
the fa£l, it would be a very material point for (he deftmlant at 
law, as the perfon for whofc hencat tltc galleons were iufureJ, 
may tlicnbc faid to have determined lliis voyage himfdf* 

And then it may be compared to the calc, wlierc houfes are 
on 6rc in this town, when, for the fukcuf pra'cntiug the flumes 
from fpreadiug, fircmch are under a iieceinty 'of hlowiitg up 
feme neighbouring houfes; fuppoling the boufvs fo blown up 
fliould he ijtfufed, the terms of the |>olicy are not broken, as this 
is an unforefeen accident, and a lofs not at all guarded aguinlf, 
and the infurer (lialliiot be obllgi*d to make it gocKf.* 

The prefent cafe docs only adcQ the defcmUiit at hiw, but in 
it*s con&qucnces mult materially concern (he aicrcliantt in ge- 



MaWii* 

Wai*. 
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(i) Crw! alfo iniifted, ebatrbe fbips adniral, th^t waia circumilirice 

arrived at unloaded ibere, wbieb he did oot iriiore aguinth ktg* 

and difpofed of their cargoes; aad by A* I74i» h>h 185. bee C^fUfy v. 
fuch unloading had fitd tbelr voyage. Stlvnm^ polL J59. 

Befldei as the ihips were deflroyed by Uie 

a aeralj 



o 


tii c ases Afgtid vul Deternri J 

fiml} whether ai pubUck orprirate inrurm, which| if there 
WAi*. ^ other argumenti i$ of confiderable weight with me for 

not hurrying on the trial, hut to continue the injunAioh uJl the 
defendant is fully prepared for his defence. 

It was agreed by the parries in court, that the conimiilioii 
fhall jflue to two places only, Jamaitra and Cutib^^tna (i )• 

(f) Afterwardi st (be iDlbnce of tbe LiAm add /w». M/f- Lib. A, 1741* fol, 
deftadait^ coouDilGoci were diredeU 10 185. 


Cdle lSa« S/i* Wltliam tt/mheft verfus Anthony Cofe and yAst RcherU^ 

Ffyrt \ fnuutari tht left vnU and tejiament of wUliam 
Vittmkr 14, I74t< 


A puHlim w* 
■Sity dvertH to 
W todermedaa 
c(civifl| thf 

Will* wbok 

nnaif $M b* 
euvft totiwiitot 
aalfi 

WkktingolTtr- 

eitorcdccn. 
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W HEN the plaintiff «ras about the age of nineteen, his 
father, the late Earl of Qhejhvhtd^ in 17a J, did fettle 
upon him, on his marriage, elbies of die yeiirly value of 7000/* 
and upwards, to the ufe of the plaindlT for life only, *witJi die 
common renainden: ins very few yeansfierwanis hcludbccnua* 
warily drawn in to lofe feveral large fumn in gaming, and being in 
verr gmt diftrefs for omiey, the Ute Mr. liearing of it, 

and Imng ufed to help gtntlemeii in fuch dilliculties, applied to 
him, and offered to lend him 8oo/« provided he would give fuch 
fccurity as he (houtd dcfire, which the plain tiff, being under 
mat neceOities, acoeptrd of. Accordingly, on the 13th of 
7 «mv 1737, a deed wus csccutetl, whereby tlie plaintiff*, in ci>iu 
tidention of 800/. did grant to WilUmn hfinhy and hU alligns, 
one annuity or yearly rent-charge of 100/. iH'uiiig out of lands 
of 700/. ftr amt. value, to hold and enjoy die fame unto 
the laid WiUiam for the term of ninety-rune years. If the 
pbintiff fhould folong live, to be paid quarterly, w*uh n claufe of 
diffrtr#, if die aiioulty ffiould be in anear twenty days after any 
one day of payment; and a claufe for receiving the rents and 
prolilsof dw ellaietill ^fmks was fatislieii; and in the deed was 
an agreemeiit, that if the plaintiff ihould, :it the end of three 
years neat enfuing the date, or at any time before be niindcil to 
redeem the faid annuity, and ffwuld, at or before the end of tlic 
three years, give notice of hts intention in writing to Ins 

eaccutors, tt or 00 any of die days of payment, and ihould at 
the end of ha calendar months after fuch notice pay unto 
his executors, \£c. 850A and all arrears of die faid annuilv, chat 
in fuch cafe die whole fliould be void \ and in dds deed the plain¬ 
tiff was made to covenant, that in cafe ihould be minded 
to purebafe another annuity of 100 A from the philntiff, and 
Ihould, on or before tlic thiiiccnlh of ^^emk’r then next, pay 
to the plain tiff 800 A that he Ihould grant him another annuity of 
icnA iil'uiiig ont of die fame lands, and upon the fame lems 
with the firlk In every rcfpccl, and with llie like claufe of rc- 
dempdon ; there was a further covniant, that if ^(dnii ffiould 
be minded to piirihafr anorlier annuity of jocA and Ihould, on 
or before the thixte.;cth cf D^emhtr uext enfuing, pay unto die 



Sn dte Time of Lord Cbeacdlor HAAbinsei. 

plaintifFthe further fum of 8ooA that he Iboukl grant anedier S 
annoltj of tool. iRuing out of the fa id Janda, upon the fame terma 
with tM two formcTt and fubje£l to the like prorifo of re¬ 
demption : In about three monthi after the eiccution' of thia 
deedj Spinh made a propofal to the plaincilT, that lie would de» 
liver up thia indentare of the 13th of ^une 1727^ and would 
advance a further fum of looo/* fo as to make up the whole 
1800A anil that the plalntilF (houUl grant to him one annuity^ 
ifluingout ofthe faid pterntflea^ of 300A during the joint livea 
of him and the faid 8 pi»ii ; and bj deed, of the 1 arh of Siftertf 
hir an annuity waa granted acconlingly, and a claufe for 
redemption iudorfed. In the beginning of Dccmbtr following, 
Spinks made a new propofal of ^vancing a further fum of mo* 
ney, upon the plaintiff*a granting him an annuity of 300/• dur¬ 
ing the plaintiff'a life only, in lieu of the jun&im annuity t and 
on the t3th of Dcctmhtrf the plaintiff executed a deed 

accordingly, and figncd a receipt for 2250 tlie conlideration 
therein mentioned, with a provifo of redemption at or before tlic 
end of three yeara, if the faid plaintiff flull give notice in writing 
of hii intention to Spinlt, liia exeeutora, (St* at or on one of 
the quancr daya appointed for payment, and fhall, at the end of 
fix calendar montha after iuch notice, pay to S/nnks^ hia execu¬ 
tors, ISct the fum of 2^00 A and all arrears of the annuity, the 
faid annuity of 30c A to be void: on the 2d of Aprils 17^8, the 
plaintiff executed a dee<l of trull to the Earl of C/^<j^«/dand 
Mr* of Ida whole eftate, for tlic fattsfaflion of hia cre- 

ditora, referving only 2000A per aam. for himtcif and family, 
the reliduc to pay debts; afterwards a private a£l of parliament 
in 5 Gt 2« was procured for a fate of feme of die maiiora \ and 
the plnintiffby hia Reward applied in July 1738 to 8 pink$ to re¬ 
deem the annuity, upon payment of all tlie principal money ad¬ 
vanced \ but Spi/iks made anfwcr, tliat be did not know what the 
plaintiff meant, that he did not want money, and that the plain¬ 
tiff had DO right to redeem) upon whicli ilie plaintiff filed a bill 
ngainft on the 6th of Dtsttnbtr 1739, but the defendant 

dying before he could put in an anfwcr, a bill of revivor waa 
filed sigainll his executors cu the 25th of FeLruaty following; 
the prayer of it was, that the plaintiff may be adniiticd to re¬ 
deem die annuity of 3 00A upon the payment of what (hall ap¬ 
pear to he due for principal and iutercll u]>on a fair account, and 
if upon fuch account it thall appear that S^thih was fully paid all 
Ins principal an cl intcreff, that the fevcral deeds may be ddivered 
up, and if Spinks ihall appear to be over paid, that the defend- 
sinx^ may refund. 

li waa proved in the caufc, that Spinks was of no tnde, but 
that hia foie bufmefa waa in buying of annuities for (ingle or joint 
lives; and that one Xcg/r/, a broker, purchafed fur Spintsp or.ly 
by hia direclions, annuities to the value of 2000A a year, whilft 
the witnefa was a clerk to Reger 

'i'herc were no proofs offered of the pUIntiff’s diRrefs at the 
tiuic Spivks applied to him; but depolltioos on Uis put that none 

of 
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CASES Arjn^ Determined 

of tli; deeds vcre pertifed hj ^nj counfel for him) but hj 'R 66 frij 
Oiiiy AS the counfel f%ir $p*/rh. 

It a)wan.d likewifc in evidence) that Rogers was one of the 
ndvertiuti^ brc^Lcrs for ^xurliica of tins kind* The cafes cited 
for the jil.ijjitiri wcrc IkfiMquet Nj\*. I!» 17349 

cafes in i«ord * 7 «f/^*s time 38. reheard before I^ord HardivU'ke^ 
this >r;i8 relied on as the itrongcil cafe. Rfrhn^t cafe^ 5 
70. Cro* 7 *.'*'* S® 7 * R^kerii verfus SVrtw/w. Barney rerfus 
Xvi’, i db, Ca, t^ 6 * NeU'fcrtvii Hill, a Cb, CVf« lao* Comes 
rerfui MuftLanp, i Vera* 75* H^ifemnn TCrfus Betsi, 2 
Vern. iai« T^'iilL'lni verfus OriJ^b, i Wms^ 310. Otr^vin 
verfus Mhtrr, Jicard June 191 173before I^ord Chancellor 
J^/.ve« \ fy^s^ 192. httrnnrd'fjha verfusbefore Lord 
Ihtfihvkhe, h'cbriMrj p* 2740(1) ///?//verfus 5 ^ftvr*s 

Ct}/*^ 76* Dnie ij Haj'.lhtfH iS u>^ verfus Lord Ahhsm^ 
2 P» U'ois. 118. 

Ihc couiifci for the plaintiff) and particularly Mr« 
went tiiKin the general rule of inconvenience to the puhlicl) and 
endeavoured to hitrotiucc ihu (lime reufoning herci as in fevcral 
luiicr heads of fraud ; and cafes uiuLt tlie fuliowing heads were 
cited s J ll| On marn:ig*>brok.igc bondS) for which /' </• H»dl 
verfus and ihe cafe of the Dhlecf Hamiihft verfus Lml 

Mibitn, \ Sitik* 15S. under the feecibl hc.nh feUingnf coniiu* 
gent uiter.'lls and ^.^laies in ex peel a nev) yid* Cm'^tvin verfus 
AUhtrv, u:\h*r the tSdrd hv'ad of cafci. they mentioned bonds 
given to lewd women. I.'rd Li/he rne verfus Hiins, July 4) 
*734* verfus (Ueif, Jnty i 74 t> and under a 4th 

heiul of calcS) houds given to allot nics jxT.ding fuitS) Pt'rof ver- 
iwaJllnciy in laird *il. 7 f&f*s time (2), tVutn.f..j verfus Booths 
yamun ap) 1739 (3), Tc-heard Aly 2, 1741 (4)9 and under 
the 5th lu'ad vrcrc nuniinned) bonds given for (|uarlcring upon 
uJficeS) liefurc f.oid Hnrd'{'irke, in Al:tb. 1736. 

2\t the time ii*e plaiiuIlF executed the idd deed, he {pive an 
abfolute bond for ilte 2250/. suid ilicre was no reference 10 die 
rcdcirption in the deed. 

It M*as iiifdteil on for die defendant» by Mr. Attorney Cc* 
ncrah that die plaiinlirhad paid the aunuity of 300/. downto 
die year 17389 whhout die lead complainti and that fuchsii 
acqniefccnce was a very drong circumffance againfl hiiTip for 
there has not been fo much as a Tingle witoefs to fliew that die 
plainulT was in debt, or iu any diflrefs at the time of thefe 
Cranfa^liciu betwexn him and Spinks, and that prtfumpdons 
oulV) without proofj will not prevail in a court of equity; and 
that it appears too, by the plaintiff'^s own dcpofitionsi that he 
applied to Rfign s to find him out a perfon who would lend mo* 
ney on annuities. 

Load ClIAKCStLOA) 

As I am at prefent advifedj I have nn doubt but the plaintiff 
is iiuided to a redemption; the quefUon isj whether he is in* 

(}) Auez^.S, C. 

(4) 27.5.0. 


.(I) ^MSe 133. S. C- 
(s) ia/S, ill. 
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titled a^imfio^ or onljr from the year 1738} the time tliepluiw STA)iBo»t9. 
tilF offered to redeem. Cora. 

Upon the recommendation of Lord Chanccllori the aflair was 
compromifed uu the follow mg tenns* 

Tlie money alrciidy paid into court was to be applied^ iu tlie 
firfl place, td clear the arrears of the annuity to 

*1738 (1), ami dte furpUs tosrnrds the pnymentof die a&5o/« [ 23$ J 
and whut it ihall want of clearing the whole principal ailvanced, 
to be paid in two montlis, but no intcreft from 1738 to thepre^ 
fenc time (i). 

After the Regiftcr had drawn up minotea of the agreement, H^r^uu 
Lord Chancellor declared lie hati a very great av^Tflon to con- 
Cra^s of this kind, and that he was very mdimbic to decree u hf^«i<riair«hr 
redemption ab if it could have been done con Ilf tent with 
thcrulc.ofcHuity(3). 

If cufiftcAt «jth the rule* of e^ujty. 


(1) Thefe amsn had been already (j) See v. pod j voL 

paid. lyS. 

’(s) J?rj. Lib. B. 1741. fol. 86. 


L 


SrM verfus ffurn/t^cit, Dtrrniber 14, 1741, 
ORD ClIANCCLI.Oft, 


Cafe 1B3. 


It is not neceflUry in every cafe of aflignmrnts, where all the ^ who 
equitable intcreft is afligncd over, to moke a perfe:; who hii% the rtViftTu" 
legal intereft a ^arty, but if an obligee has afagiivd over a bo ml, evrry ufv ht t 
and a prcfumption of its being fatUfied arifes from tlie great **'*•" ^^ 
length of time, as in the prcftntcafe, where the bond was given i^ic^ViwAigiw 
by Sir Harrui^tw*t father in 1700* and a Signed over In rJwvcrti). 

1717, and no demand has been made m 22 years, till the bring¬ 
ing of this bill by the aflignec in 1739, the a'.utc nmft ftaml over 
to make the reprefentative of the obligee a patty, becanfe it ia 
poHihle tlie obligee himfelf may hare been paid, and therefore 
neccfliiry to have an anfwer as to that partictiiar, eltlicr from 
.him, or his reprefentative. 

(i) yiiU Kirk y, Qsfk. PrtX» Cka, 275. 


. Cai/ verfus Wwlhtnpw^ tkf thrrJ fial nfttr Mlcliaclmas 7 I*r»t| Cafe 184. 

Avvnirr 14, I74i< 

, • 

I T was moved by the Att^mej Gntfraf to difeharge an order 
for referring depofittons to Jie Mafter for fcamlal and im« 
pertinence, for he infiiicd tliat you cannot have fuch an order IbrUaoJji And 
agatnft a party in whofc behalf the depofitions were token, where 
the interrogatories are rightfy framed, but the proper application 
would have been again (I the commiffioners for lufFering a witnefs 
to iufert in their dcpofitioni either fcandal or iiupertineuce: He 

cited 


(t) T. PjtcfMt, po8. 3 vd. 557. 



CASES 

1 Omm t, ^ cjCjj detCTmined by Sir J^fpb J^K Terfixs Rcdtf, 

^^ShP »• l^^^• Siftmiitriiu K^lt March iB» 173^* 'fbfl 
bill here wu brought for a fpeafick perfomusce of articlea on a 
purchafeof a fmall efbtet 
Lord CKANccLLOtf 

I do remember tJie cafea cited by Mr. Attorney Cenml \ but 
[ 136 ] I own I had feme doubt at the time: it foema to me very 
Arange, that depolitioni (hould not be referred for fcandal i as to 
Che impertinence is another qucAion \ butfuppofmg interrogator 
rics fliould lead to fcandal, it ia not very fudng that they Axould 
be referred in order to expunge the fcandal; but if ccAa Atould 
be inRAed on, it would be another confideration, becaufe, aa 
tlicre is nothing of tliia kind ariGng out of the interrogatories, the 
party on wbofe behalf they are taken, U in no fault $ then the 
neat qucAion will be. Whether the examinera or commiAionera 
who 1^10cr fcandal or impertinence to be inferred, ought to pay 
the coAs} let it Aand over to the next fcal, to lotA into the 
dafes cited, and likewife to fearch for ordera made on motioiia of 
ihU fort (1) 

(1) Erg. Uh. A* 174’* fbl. aj9. 

Cafe l8j; Cbri/ verfus ZfV/ib'/fg/sff, ihthjl fitd Micliaelmaa TrrWj 

D^onWr i8| 1741. 

ORD CHAKCKitOR, 

• 

The cafes cited by Mr. Attorney General at a former feal do 
not come up to the prcftiu, but feem only to be haAy declara¬ 
tion;! of the court, without taking any time to confider: one of 
them was for impertinence both in the interrogatories anddepo- 
Ctioiis, and therefore could auinit of no doubt: hut the cafe of 
Horfy verfus before Lord MfiecltsJifU^ tnMitj 1714, is 

exactly in point, fur it was ro refer depoHciona for impertinence 
only, and the order was made on bearing counfcl of both fides, 
but there were no coAa cidier given again A the plaintiff in that 
cafe, or his cotnmlffioncrs, beenufe the defendant's commillion* 
m were equally in fault: on die 18th of Mitrch 1740, on a 
motion before me, I made an order for refenring inter rogatories 
and depofitions both fur fcandal and impcttinence; the MdAer 
certified that neither of them were fcandaloua and impertinent t 
and the court, upon excepdons^ held only the 5th interrogatory 
was fo, but at die fame time determined diat fomc of the depo- 
fitlons weVe both fcandalous and impertinent, and ordered the 
fcandal and impertinence to be expunged, but gave uo coAs \ his 
Lordihip therefore did the fame in the prefent cafe, and declared 
it was out of decency, aiul for the honour of this court, who 
would not fnffer any thing fcandaloua or impertinent to Aand in 
the proceedings here, but that they fluiuld be purged of both, 
and likewife, for the fake of the party, Uiat uolhing reflefUng 
upon hii chara£la xniglit appear. 



Argued and Detenuied ' 




m iife of Lcfd fchtncclkir 


\ 



Dtctmitr I jf I 74 i» ibi thri StaiajUr Mkhoclitm Ca& l86« 

TVrw* 


T H E Attorney General moved to fupcrtsde a writ of re¬ 
plevin fund out of chit court. 

In the (heriff't court at Stifici there wat a condemnation of 
a fhip upon a foreign attachment; the perfon who via the 
owner ot the fiiip fueil out a writ ^ replevin aguoft the plain* 
tiff below) it wat moved now on hit behalf^ that h might be 
fuperfeded. 

LoftD CHAKClLLOKt 

The writ of replevin it of coorfei and it not of grace but of 
right| and unleft there it a fraudulent ufe ma<le of it, *twould 
be of dangaoua confequence for me to fuperfede it upon an in* 
terlouutory motion ody: you (hould have pleaded* that you 
had property in the {hip^ and then the plaintiff in the replevin 
muff have taken out a writ propriftati frvhffdat {Vide Jteg^ 
Brev^ 83. /f« and 85. 4 «) and the whole affair would have been 
regularly heard in the courts at W^winjler^ for after die writ 
lias once iffued here it ia de and tliia court hat nothing 

further to do in it< 


ntemitiriM 


fuMiWaaViU 

kU tbut li « 
rMvJ«UAt oil 

AAtr a writ hm 
Mua jiTueJ b«cc» 
It 

thli court bac 
i>p:hint Autbtf 
10 4 b laic. 


There was fomctliing of the fame nature before liOrd Mae* 
eh'sJirMy in the cafe of fVard v. Tlfe Duke ef Bu<kinf}>am^ upon 
feiaure of a large quantity of allum> wlien hit Lordiliip cited all 
the old learning upon original writti and pointed out this me¬ 
thod of proceeding to Mr. IVurd by pleading property* 


Tri/i'i verfus Decmher > 74 >« Cafe 187* 

A n objefiion was made for want of partiet. S.C poll, 

The bill iu tliia cafe wat brought to redeem a mortgage oSThrt 
of long ffatuUng* itr«VaU;>i»ia 

cotvf/aoct wi(1i 

revml linicadoai tad remalaten iba tHI tsoant in cill at Uaft Buft ba bfuu|ht batot 

tbe courL 


The ohjeOinn was^ that at there lias been an abfolute convey¬ 
ance made of this eftate by the mortgagee without any claufe of 
redempiion^ with fevcral limlutiont over, the perfons in remain¬ 
der under diit conveyance ought to have been parties. 

Lokh Ckancullou, 

Where a mortgagee, who hat a plain redeemable mtereft, 
maket fevcral coiiveyancet upon trull, in order to Entangle the 
affair, and to render it difficult for a irortgagor or hit reprefen- 
tatives to redeem, there it is not neceffary ^at the plaintiff fliould 
trace out all the perfons who have an iutereff in fuch truff, to 
make them parties. 

But where the redemption depends upon equitable circum* 
ffancet, and the plaintiff it not in the common cafe of redemp- 
HmaSi and wlierc the mongagee in fee hat made an abfoture con- 

I veyance 
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CX'SES Ar|ued ind 



vcyance Vith fcrcral limitatioDs and rcmaindcri o?cr, Ac decree 
cannot be complete without bringing at kalt tin: iirft tenant in 
tail before Ae court* 


Gate i88. 


Tcrfus Ja/warj 26 f 


Tticmviicr«r cj^'HO Af^S Ajl-t hj hia wUl chargcti Ins landi in Ej/fx With 
liMchtfstd the fum of ten pounds prr artH, for the niaiiitetunce of a 

f^hopUoinlUr* but the repairs of the fchool to be at Ac rxpeiice 
sfafebooim^r, of tJic m;)ncr lunifirlf» the aonuUjr is ciircd^cd to be paid Inilf- 
ke «i- jrcarlv at anti dlfiLhM/MfUi and if citlier of Aepajments 

In; ill arrear 42 days after it became due^ then 5 j. ptr 
«AMeouAi«i' wcvk w.is allotted bjr way of mmiw 

2 i A ctanmiHiou of cliari table ufes itfued out of tbit courts and 

I >€if». jnf|iiilitioQ it was found Aat. tlicrc were fix years vacan* 

cyj in which there was do fehool^r.iafter from 172 S to 1734 * 
Ulie coinmiflloncrs fummoned the owner of the land cliarged 
with Ac annuity to appear before them, but he nnking dcfaidt, 
Acy awarded that the ihouid pay all the arrears of the Hx years, 
utd Ac tuntitii' amounting to 45/• jud cults bcildcs (i)» 
The exceptant look two exception*!, 

lft« That he ought not to pay the aircars of Ac annuity for 
the fix years, iKcaufe tlie tcllator given it only wliilc there is an 
aAual iUiooUniullcr, and Ae vacancy is nut owing to any fault 
of the land-owner. 

ad exception, lhat fappofing he flionld be decreed to pay 
Ae arrears, yet the muiiuf will be relieved ugainlt in a 
court of etjuity, ujiou paying fuch funis as hare been found in 
arrear. ^ 

Lsrd Cfsvurflor D>*cr-rulwl Ac fi.'ft exceplion, and compared 


Thmi|li th«rt 


^it to the cafe of a charity for a uviinlcnst:cc of a feleft number 
ficicM tn v^Twer of aims }>eople, where iiotwiAiitanding tlim are not perfons in 
S* a parifli fiillicient Co anfwcr Ac dcfcription of the chanty, yet 

charged wiA die payment of the charily Unotdif* 
with the pajr. chargcd during that time, but Ih.dl accumulate, and be applied 
co^etf during* aJvjucemcJit and mertafe of the charity, 

tlut time. 

Pive&riUnp^ With Tcgnrd to Ae fecond exception, LonI CAtrwd/or faid, 
wetk allowed by Aat the ticmhii Aould ftand according to the inteution iu 
IfThhct c-afes, as a fccurity for legal intcreft, when the princi- 

•fJi«baif-yevi; pal fum is not regularly paid at the particular days appointed for 
pjymcMsitf aji it: but wouUl not decree Ae cxccptant to pay a grofs fum, to 
be eomputiAl at five UiUIings/vr week, after ckfault of payment 

after k be< 


made. 

d«e, ths court 

will dlrtCi it imljr w ftsad m s ftcority for Itpl lAirrtA, whea the frlndpal CiUD U wt f«|uls1y paid. 

(1) The commiffioneri awarded 60A irars fiore 1734, 10 be paid to thede- 
ikearrean of (he annuity fur dx years co fendam PpJ, and alio 43/. for the 
be paid towards Ae repairs, of * the mwfun^t, befidet cofls. JUi, Lii. 

fthool; 43A fov years and an half ar* I74t« fol. 294* 


Where 



Ifi 'lliM of Lari Gtincfilor Raadvicu. 




Where there ii t cliale of mminep^nM in » Icaie to o tenant^ v# 

to prevent hit breaking tip» end ploughing old pafture ground, 
it is othenrift i for the intention cn it there, la to nve the Und- ^ ^ 

lord fome cora^biioo for the damage he haa fuTtained, from 
the nature of his land being alored, and therefore in that cafe »rtnu bu 
the whole ntmine pmu (hall be paid, and not at the rate of Jhe 
frr am, onljr for the rent relcrved (s)v Lan 

•M at tbt me of 
5 tm» aaly ftt ibe nat rdenc^ 

Aa to eofta, hla Lord(hip faid, it has been determined upon Cn^ibMiiof 
the conftnjQion of the (latote of charitable ufca, 43 Eii%. c, 4. 
that commifnonera have no power to give eofta, but thia court u^r cIm 
can do itt and therefore aa the eaceptant has been ver^ veaa- 
lioufl, Lrrd ChanctUot decreed eofta againft him to be taicd hj ^ SIT0^0^* 
Maftcr (i). epiu 


(1) See v« Gihjin^ j voI« 
S 9 S< 


(a) Bfg, LiA A. 1^41. fol. 294. TSv 
Cwfwutm tf Bmfird V« LiMtheU^ 

551« Cd«. 37» 


Saylls and Church verfua The Au^mt) Gmro/, jemnor^ Up, Cafe i 9 p« 

1741. 

T W O hundred pounds were given under the will of Mr* C by viu |ifti 
Q>urth to the ward of Bread Streetf according to Mr*—^ 
his will* coi4iB|t»Mr. 

LoH.ff»*^wS#«DiiUDOt «llov«fatnlt?Ucac*tottaUatbenfatBr*^SAtoadn«b«aih(nUeMiii 
•aly (1). 

The bill brought by the alderman and principal Inhalntanta 
of the ward, to have the dlreQions of the court for the appU« 
cation of this charity, and the Attorney General was made a d^ 
fend ant* 

Lord Charcrixor, 

Thefe are inftances where this court had admitted parol evi- 
dence to afeertain the perfon intended by the teftator, where he 
has been mentioned only by a nickname, or where there have 
been two perfons who have had the fame Chriftiao aod fur« 
name i but I do not reroereber any cafe where the Court has 
gone (6 htr, as to allow parol evidence of the mtemtion of a tef* 
tator, where thete is only a blank, and therefore would not per« 

Biic it to bc'read# * 


When j ycHbn 
ii Diendooed b| 
a Tikkumc, ef 
vhm thete 
have been twi» 
who haft b«Jth 
noie Chiiaiui 

tod ConattOf 
fv*l eviSeneo 
ks been erimiu 
ted to ifi;ertiift 
i^on ibt Kti 
or oMoc (o)», 
The maoty is 
cUieiSiwwde 
rieeA to bo AA 

chariik* lo the 
bowaci^ 

(1) ) trs* Cho. Btf. 311* (a) See Ulrif^ V. Litch/Mg 373 

C^ikdm V. TmPg 3 voL 257. 
voL* II. 


Though the alderman and Inhabitants* of a ward are not in 
mnt of law a corporation, yet as they have made the Attorney 
Qeiieral a party ia order to fupport and fuftain the charity, I 




CASTS Argued TJetermihed 


Baths can Rinkc a decree that the money may* from time to time, be 
ATTasi.sv m fych charidfti as rlic ahlcnnaii, for the time being, 

vmaiAi. principal inhabitants, fliail think tlie moU beneficial to 

the ward (1)4 


(0 Hit Lordfiiip dircAedf that the 

S iiond Ihould Uy a febeme before ibe 
sfterforcheApjiIrcBtionof cbeaoo/. end 
tQiertft« to fotne cbtritible a(e» for the 
bcDcfit of ibe Lid ward. A* 


1741. fe!. S51. Cni T« DkclftrJSriJp 
(6s. 569. Atttr/njGfmr/iiv.AHi- 
mun, i Ef. 193. fK 14. // hlfc v* 

I ts. 

?, IlHukKfil^ 3 Br0, Cie. Rtf. 317. 


Cafe 19O4 


£mv/M ferfus Jamftirj ap, ly.ji 


A 


Ttrunt &ryrirs 
•t w*]l» or Jt 
^olfcriiKCi ran 


iitfaittS 4 tisbt« 


Rill vu brought again A. the dcfciulaut for u difeovery of 
dlle-tlccdi, ami liLcwifc of the tide lu the cAulu in (juef* 
lion, and for rehef, and to he let into the pofleiRim of the pre* 
miffes. 

The tiik fet up by the plajiUiiT h a right to n uverfjon in fee 
cipeOaiit upon the ikitTiuinaticin of a Icufc for gp yc«Ts. Alter 
Ms7^e4iT(ft the term espired, which happened in the year 1715, the dcfcinl- 
•neftm, anJ aot Continued in poflclliou, and paid a a'icned xvnt of ioi« and 
taking the adrauiage of tltc'plaimifi'*s ignorance of his title, as 
he had no counterpart of the Wafe, the d<fcndui.t levied n fine 
of tliefe fcty Und!>, of wludi he w.ts o;ily ttnanc at will: the 
pUintlfi* having cuiqc to (onw knowledge of his title about a year 
before the fine u'as levied, he applied to the delwiulaut to deliver 
poflclRon, but he icfufcd to do it, u|Km whieh the plalntiA, in 
1722, brought an ejedment, to uhich tlic defeudant appr.ircd, 
and nothing further was done ujHni iu 
Tlie defendant, to tlic prcfeift bill, pleads the fine fo levied, 
and five years and non-claim, ns a bar both to the difeovery of 
the title, and the titlodceds, aud Ukewife to (lie relief prayed, 
under the bill. 

Loan Cmahcellob, 

If the plain^ffhas loft his right by a legal bar, he can have no 
loft Vii ri|btby remedy 3 but his cafe, as ftated by the biU, and not at all denied 
a leia) be ^ anfwcr, is of fuch a nature as iotiaes him to ail the favour 
pedj. that this court can Ihew him» 

It would be of dangerous confrquence to admit of fuch prac¬ 
tice as appears in this cafe} for nothing is more common than 
long tcrms*of years with a fmall rent referred, and it very fre- 
tjuently happens tliofc who claim under the original ieflot, from 
0 the length of the term, become quim ignofaiit of their title* 

[ B41 } A vduable confidemtion fet forth by Uic defendant protc£fo 
him from giving an anfwcr to 2 title fet up by the plaintUT, but 
® without fetting forth any tonfidera- 

■u] fiwftScn* will.oct do it* 

UoA, Mt 

fsssft s 4efti4ut fisa ^vlsg la sftfursf to tk dtU iq b; ibe yUedf. 


IfiMribahto 


A plaia* 



id tlie Time of I^orJ Clianccltor Haudwickc* 


• a 4 t 

A pUlntin*, in this U iniitletly not only to have illfco. Bjuimkrewn 
Tcry 111 matters which he cannot prore, but of fuch matters as 
may be of e ife and relief to him iu recovering his title (i}« 

The fa£^s, M they are Hated by the bilb of the ciefendant*s 
being only a tenant for years, and paying rent after the expira¬ 
tion uf tlic tenni 1 muH take for grantedi as they are not denied 
by the aiifwer* 

Tenant for years, at will, or at fufTerance, cannot, by fine, 
deveH an cllate, and turn it to a right (a.) 

But what the defendant iuIKU on, 4 s a diflVinn, and tlie aAs 
to create tins a difleifiu arc matters in as Jetigth of pofTef- 
lion, nun. payment of rent, bV« but tlie principal thing relied on 
is the ejcAment. 

All ejedment ei^ery body knows is a S^Eliiions thing only to The cMremoa 
come at the richt in qucllion (i); tliercforc t*ic coafeflign of 
lesfc*, cniry, and uufter, wul only operate to the purpofe for only to 
whhli the eject men t is Intended, snd is cqrialiy liditiuu** with tupu.Mr? fio 
the cjLclment itfclft for ir would be of extreme ill courequcnce 
that fueli a proceeding fimuld give a feinn to Ui^ defendant io «s,MiiUcsiuny 
cicAment, fo%8 to enable him to kvv a fine. flAuloui with 

^ ^ dtf tjetintnt 

Next, as to the fine itfclf, it is Icricd by a general defcriptlon TiuHisblnsAn« 
of lands lying in IBch a parhb, in the county palatifie of Chtjlfr: tHm Arcofeea 
itow there ate frequent iuHanc^^f tenants in f«tc, who, in Ic- 
yylng a fine, often put in more precis of land dun do adually lotbe convr^ 
1i*:totig to the conuior, hut then a court of equity will reftmin it s coart of 
to fuim lands as do rcallv belong to the cnnufbr. ?rl^n^^toVuch 

Here the defendant hod lands lying in the fame parifli, to ian.ii s. really 
which he had an iiidirputabic right, and though the plaiiuilFhad 
notice of the fine by die proclamations according to tlie ufual 
courfe in the grand fcfliont of Wota^ yet the deed to lead the 
ufes of tliat fine was in the conufor^s pocket, fo that the phintifF 
could not know of what lauds it was levied, and therefore might 
realbnably conclude it was levied of fuch lands in this parifii as 
the defendant had a right to levy it upon* 

The plea ordered to Rand for an anfwcr, with liberty to ex« 
cept, favc as to matters of account 


(i) Wiit s 399* 49a. Dibixit find v« p^f. 5 \*o1. 339. 
V. //mw, 3 Bm, Chn. Ktf^ 135. AiUns, f»fi 3 vol. ^62. 

(al Kifie I P. tK 319. Dnrmtr t. (3) s Bmr, 66;, 66S. 
Pnckkvfit 3 voL 155. 141. 




Lonvthtr ttt{\a Carlton^ Feirvory i, ry^r. [ , 

Lord ChAN cgixoE, ^ • 

T his u a bin brought to impeach a purchafe made 3a t.C.nte tyy. 

years ago: the defendant wss 1 purchafer with nodee, 

Trom the Marquis of who bought without notice. 

.wiiXMikskhM 

Alf fnm % perCw «bs Sss^t wltet axUt, siy Iktlm hjaAtf uSvr tU Srft fuirXift. 

% •r 



CASES Argued tod Determined 

Lovtibi r. It is certain] V the rule of thU court, diet n nun irho U a pur«' 
CAABr«ii. bim/clf from a perfen wlio bought without 

notice, maf (belter himrelf under the (irA purchaler, or other* 
wife it would very much clog the falc of eftatec (t). 

If a cocnfel or attorney is employed to look orer a dtk, and 
tnnfiaiiM ^ tranfa^ion, foreign to the buftneft ia hand, hai 

notice, this Iball not afferfi the purchafer) for if this was not 
•BMifeiwu. the rule of the court, it would be of dangerous conktiucnce, as 
tThokwT^ ir would be an ohje^Hon again ft die moft able counfcl, bcc;m(e 
?;ie, bAJ of courfc tbcf wouU be more likely dun others of lefs eminence 
ihxt Jk»u M nuiiee, ns they arc engaged ia a great Dumber of affairs 
of du. iw (a). 

(l) iUrrifi* t. FtrtK Frtf. Jt, tiu f. yttCfe^ ||| JIJ. A 7 /f 

Mrfmih 9 V. OrJ. rtWi I »ol. 571. 5 w/ Li AW/ r. Lt Mn*#, J vol. 646, 
f. a Bn, CLd, A//. 66. iitr* fs) IFfjUy v» Tht fdr/sf'^cwknvgi, 

j rol. 39 I. 


Cafe fjja. Barr ft anictherty G^JI/ors if rerfns Am Pmv//| 

Mdotbtrs^ FebrtMtj 1, 1741* 

An iffiniwnc 4 Dill was brought by aeditors againft an heir of an infol* 
by ib« tUrk M* pcrfoTi, flttd Ukewifc agninft his widow, to have the 

benefit of die affignment of tlw infulveMt’s eftate from the clerk 
tiiviB (OTKiUf of the peace ut the felfions, uuder tlte Itatutc for the relief of 
Jbaift ml debtors. 

b«tiBU>L It was ohjc^inl by the conufcl for die dcfi.*i>daiit, diat the 

afligninctu, in this €*(<, hy the chrk of the peace, to the major 
pan uf iIk creditors, is in formal, kT/ufe it is only figned hy the 
clerk of the peace, and not and that as die act of par* 

]lament directs an alTr^nmenr, and docs not dilpenl'e with fcal* 
tng, that it ought to be executed like all other affignuicnts to 
convey ml ellaics. 

Mfrr f th* BAh. T am of opitiion that the aflignnient 
without Tcaliiig is fulliciun, as it has liccn the conftant method 
taken by all clerks of tlie peace fince die ad of parliament for 
relief of uifolreiit dulHurs took place* 


C 143 J ^ wffu* Frewhf WldiWj Fthnarj ao. 

Cafe ii>3. 

rrillE bin was brought for a fadsfa^iou of a breach of 
] trull, and the plaiticilfs hy it have made the following 
ci1c; the daughter of the dcrctidam, lit'cd with her till 

the married her firft bufbaud, Mr* upon hii making his 

adtlreiren to Iter in die way of m.trriagc, Mrs. Fttutb^ the mo¬ 
ther of the plaintiff Hf/rftf appmred of flic match, and the day 
before the wedding agrerd to be a nudre of loooA the per^ 
don of UelrH, wliiji confiiled of tallies or Eicliequer orders at 
j 1 . jtr itHit and for thi*; por^iofe the aodier lad the orders deli¬ 
vered 


tr 4 >lu(baMl«veB 
aS <r uitrn^ 

Knt 

vifeV ivrtBBt W 
j IniAee hrr 
(•.puu ufti Md 
ih^ uvAc* h 

•.’tma, di 4 i ^ 

biai n wUrrn* 
'cfirtAitMi iki 

y/v f« 




in the Time of Lord Chancellor Hauwicke. 
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Smith v* 
faiHtik 


tered to her^ and affij^ed to her hj an indorfement upon each of 
them: previous to the marriage a fetdement was prepared» but 
not executed till after (f), bv which the truS or this looo/^ 
was declared to be, in tlie ilrlt place, for the foie and feparate 
ufe of the wife during the coverture, and for the ifTue of thie 
inaniage, and in cafe there (hotdd be no iiTuCi that then the 
abfolute propertf ihould veft in the funivor of hnlband or 
wife s in a very few years afterwards, Mr» Segar^ hoing diftrefled 
in his clreum{laneeS| prevailed upon the mo&er, who was the 
irufleci to let him have thefc orders, and fold them, and ap* 
plied the money to piy liii own debts, except 350/. which he 
refunded to the mother upon her preiling him for it i he died 
infolvcnt, and therefore, u the motlier was a tniflee for the 
daughter, die plaintiff, the phintifls infixed flic has been guilty 
of a breach of trufl in delivering up the tallies for toooA to the 
power of the hufbnnd, and for that reafori ought to make good 
the deficiency, wliicli is 650/* to thepJaintiffii* 

The defendant, Mrs. Fnwbf made tiiis defence: Tliat flie 
difapproved of the match between her daughter Helen and Mr* 

A|0r, but upon the folicitationi of her daughter did agree to 

it at Jafl, and admitted that flie had the tallies indorfed over to 

her for the toco A the day before the marriage, but in a very 

fliort time after the hufhand, Mr. Segatf became very neccflitout, 

and hU creditors very importunate ^ and chat, at tbe joint rc« 

quell and the repeated importuuities both of her fon*in»law 

and daughter, flic did deliver over the tallies to Mr* Segnr^ but 

not with an intention that he (hould imbeale them to hit own 

ufe, but u^mii his fuggcllion, that the land-tax tajlici, of which 

thefe were part, were quite full, and that he mufl fell them out 

and buy others 1 that when ilie found Mr. Segar had impofed 

upon her, and had applied the money to pay olF his dcbls, ibe 

threatened to fue him i upon which )icr daughter fell upon her 

knees, and begged her mother would dcGft from her intention, 

for it was only making bad wurfe, and that flie would rcleafe her 

mother from any demand flic might have agminfl her, on account 

of the trull: the mother did not proceed in fuing the hulband, 

but by fair means recover^ back 350/. afterwards, till tlie day ^ ^ 

of his death, the huiband and the plaintifl Helen Kved with Mrs* 

Fre/tehf and were maintained by her, and from his death till her 
fecoud marriage, which was no Jels than feven years, tbe daugh« 
ter lived wjrh the defendant, and never infilled upon tins de¬ 
mand, hut feveral times ollered to give the mother a relcife* 

The faQs of the pisiuriff HeM% falling upon htu knees, to 
foUcit in behalf of her fitft hulband, and of her ofieriug to exe¬ 
cute a releafe to her mother, after Sfgnr’t dcadi, was proved by 
Judith P 9 %vellf another daughter of the defendant, who was 
about eleven years old, when the firil fa£l happened, and about 
tlilneen wlieu the fecojid happened, of the plaiutift* Helufi pro¬ 
ofing to rcleafe. 

(1) The bill charged, that it was executed btfgre^the aurrisge, which cPrcooi- 
fttacs wai denied by the aafwrr. 

<i ^3 The 
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■ CASES Argued tnd Dccerouied 


ini TV .T. 


The priodpi] rafe rdied on for the pl;iintiff va$ cited 
Mr» a>ul is iiitmiuned in AWAr's cafo} ptige 22^- 
7 £J, 4. 14. thu wife hdng 0^*7 quttrufif (he and her hufband 
fold the lajtd; fhe received the moiief, aad they both required 
the feolTsc to maee cilate ro the vendeCi and yet (lie» after her 
hufhand'^ deaiiii was relieved a;^inrt the feoflce^ and might alfo* 
again ll the tctuSce if he was pri\7 to the ure4 

Loan Ck/.vcci.lor, 

The qucdlon in this cafe is (wgly between a fm/i 

and a tnjAcc» and therefore it is mit at all material whether the . 
ferilemcnt rs voluntary, or for a valuable confidcrarlon. 

And if thjrc were no other circumOancci, it cannot be 
dpniMuf, hut if a bufband, even after marriage) conveys his 
witc'^ fonuiie to a trullce, for her foie and foparatc ufo, and the 
rru:K'c is (ioiltr of a breach of trull, that this court will decree 
hitu 10 nuLc rati>fa(iioji to the ttjltry r^ue trt^\ indit'd if tjicre 
M tix t’Tcdtutri of the Imihand, who h.ul a prior lien upon iho 
pri:;.crfy fo onTvevcJ, it r dglu make a nutcnal dilKtcncc. 

1 hi here is, AVhtlher, upc'n all tliecircum« 

of tills cafv, (he defi'tidant has been guilty of a breach 
<if trull, and tlm mull depend ttpon the tlcfeiicc which 11 le \m 
fet up by way of rebutter to the idainiiirs demaiiH; if it Aoed 
el*:ri <*f Inch clri'undbinccs there could nor b*. a plainer breach 
of UtiA than thlivcring up tltcfe tallica to (hr power of the 
hulhitiib 


But the prefent cafe appears to me to be a very ban), and 2 
vei y ivirlh demand in a court of equity, zi it is circumllaiiccd, 
tsbiiig the evidence on both Cdcs to be true* 

£ 245 ] He I lien lun over the niattr'ui istru of the de/coce, in the 
inaooer 1 h we bciore Haud it. 

In iho tlril pljcc, his l.-<mlOi;p j.;id, here is a very ftroRg equi¬ 
ty for the neither, ilior ulut iIh* dkl in ll:e alTuir was at the im* 
prtunity :ijul tcpu;;cd fidiciratiims of tlie daughter, and who 
rin:.e ibe dcat.bui lier lirfi hethand hs^overand c>vera;;aln nffer-* 
cd to esecuie a n Icafe, when llie might beyond all couiMUifliDii 
have done Jt( for (hough the airignment wa». sn unfortunate 
trar.laflion for the daughter, yet, as it was done at her own rc- 
queft, file could uot blame iter mother for it. 

TVmr^sivit. An objo'Uion ha.* been made O' (lie mofl material witnersfor 
biat^r'-4rt* ra^'^hcT, who ii 'JwlUh hccaufc Ihc was but elet*en 

wUiM jsod! *0 f^tt» and thlriven when Ihe 

S9U hi, cvt. fwotc to die orhcT; but notwidiflanding her tcitdcr years, this 
does not at all iiivalhlate Iter evidence, for fuch a circumfiance, 
as a brother and Gflcr*s being 5 a the utmoft diRreib, and the 
foliing u;>on her bnccs ro Ug und implore a mother not to min 
them, mull make JuU as great an impreflioo ujwu a young mind 

'riicrc is another obfervation very material for the defendant, 
that nmwithrtamling the plalniiir V.iUii lived wiili her mother at 
the time the fecond marriage was propofed, yet there is not a 
fydabU of proof ofTrad to fhew, tliat eitluT Hdfn hcrfclf, or 
the pUintiD, mentioned the icall tittle of this aflair, or even 

. made. 




ill the Hme of Lord Chanedlor Haoowicxb. 
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•made inj demand of the 6^0 /• which they hare now (et up br ^miru v* 
their UIL Fame*. 

And as it u an extreme barOi one* after all the kindnefi and 
tendemefs the plaintiff /fr 4 rff haa received at her mother’iliandfl; coatfAacjaSbt 
1 am of opinion the defence ia verrfufficient to rebut all tlie 

pt.ta.iir.. ATiZ'i 

•ge It vUl kod bin, Uwigb m bn 


I think it comei very near the cafe the defendant’a cotuifd 
have compared it to, of an infant under age, who contraQing a 
debt during hia minority, ihewa bia confent to it, by confirming 
it after he cornea of age^hich ftiail effectually tnnd him, though 
it was voidable at tiia elwion (r )• 

So liere, a promife by the wife to releafe during the cover- Apmrfcdarina 
ture, it la certain could not bind the wife, but if after the dcatli cvnntm doet 
of her huibaml Ihc repeata the promile, it ii a confirmation of 

ir, and la good* •rnribeLt; 

baad*< 4catb| It ii i waaraudMa 

The cafe of TlNtyer and Fei^ tiie 9th, ly^p, (vu/i i 7 *. 

wf/ia fit5*) firll heard before the late tbi XW//, and 

afterwards before me, haa been compare«i by Mr* to the 
prefent, but there the circumfiancca in fupport of the plaintiiTi 
dtmanil, were much (Wronger thantn the prefenL 

A wife in that cafe, after being very hardly and craellj ufed [ 246 ] 
by a hulbaud, waa prevailed upon to join with him in impor¬ 
tuning the trufiec, to convey over a truft eftate, which waa for 
tke feparate ule of the wife, to the hufband, and aa the truftce 
waa a very near relation, he could not be fuppofed to be ig¬ 
norant of the crueltica the wife had undergone, cfpecially aa 
flie was proved to be in tean the whole time, that the con¬ 
veyance ftom the tiuilee to the hulbaod waa reading and exe¬ 
cuting* 

Tl^ was another ftrong ctrcumftance againft the trufiee, 
that he aAually retained aa much out of the tmfl, aa would fa- 
tisfy a debt of hia own horn the hulband: befidea too, it waa 
land which had been conveyed in truft, and I remember very 
well a great ftrefa waa Irid upon the circumftance of ita being 
real eftate: I did not make any decree there, for upon my re- 
cpmmeudation the affair waa comproreifed, and a middle way 
found out by the pattiea to put an end to the dtfpute. 

In the p^ent cafe the original bill was decreed to be dif- 
miffed without cofts, fo far as it feeks relief for the remainder 
of the 1000/. And a croft bill brought by the defendant for 
the board and muintenaii^e of the daughter, waa likew'fe dif* 
miffed without cofts, 

(t) Bmie T« Gdijfg nu J5i Ch^ei/kU r. JsMffeug tatt i vol* }{4^ aota. 
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570 . J 77 * 


C«ic 19;* 
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CASES Aipuduid DetemiiMd 


Aij/iflw retfu* 5/«rtr, at the StiU, Ftinerj rt, 1741, 

4 

n R NJjfMlN M'tfin devifet lands to S. snd C »nd thsir 
bcir«> in tru(b hj rents and profits, fale, » mortgage, to 
pay his Jcl>ts, and funeral espences, and after in truft u to %• 
muicty to the nfc of his ncplicw Timas Bagjltrw for life, with^ 
out imprachincnt of vadci remainder to truftees and tlielr 
heirs, during the life of the laid Thmaj Aigyfiew, to preferrc 
the conritigeuf rcmaindcn, wirh remainder to the ufe of the 
hein of the body of Timas with other remainders 

orer. It was 3djonrned« after ioroe ^barc, till a cerilficate 
Ihould be made in the cafe of (af/iit and Ct/Jca: but it was faid 
here were two material difTerencest l« Theclaufe Jons wafie(l}« 
'fhis «as a tjuft, and the roun muft neceflarily inierpofe 
and dreree a convcyaoce. y^ie the ca/e of Ls^aU and Ssw/Jf 
I P. fy. 87. 

( 1 ) where Lord lUrdaicU aide ihii diflisAios, 


Qlfia verfus C^fin^ iikl* 14 free. t74t, R» 

T his was a cafe fent ont of the Court of Chancery for 
the opinion of the court of Xing's Bench on ihefe 
words: " I give and devUe lands at C% to Roleri 8>y 
grandfon, for his file, itnwuida to A* and H, and their heiri 
to (upport coiitingvtit remainders during the life of Rpltri 
** remainder to the heirs of the b^y of Rolfrt Ctffifi 

** lawfully Irgutkn and ilw i|ucAion was. Whether Rtlert 
Cpi/iti h^d an cilfTc for life or in ull (i}^ Mr. iMangt argued 
t!iat he bad an eftate*Tsil, fortiat it was a rule in taw, wherever 
the anceitor took aji elbte for lik, with words of limitation to 
his heir;*, or the heirs of hii body, they Ihall not take by por« 
chafe, hut hy dcfient, and that die te(fator's intention would 
not cr.niTocd the operation of a rule of law. Km^ rerfus 
ilTg;, y.Kiris 214 ^ 3:5. 1 Xev. 58. RMhtm Terfus £t»r|' 
1 P* PA 54. 56. ^ R^L Akr. 258. 7 #*e*w verfus Trnjor^ Ahr* 
C*^* lu7» 387 . 1 Lm/w. ii\ Cfi/il. 171 . Lard Glemnli 
Tcrfus Bjvikf Cuf in F.q, in Lprd TalMs ri»e, 3. 1 &i/e. 
67U. There bong criiQcss to fupport contingcoeWs makes no 
dificrenec, as appears from Pa^iUtt rerfus yfjt't^ 1 P» IV^ 471. 
which, to this qucdioii, is fully in point, there being iip 
trudccs. • 

Mr. BkiU on the oilier fide argued, that tlic teilatm^s intent 
was to give an eftate for life 10 the grandfon, by placing truf* 
tires to take advantage of the forfeiture, wldch could only be in 
calc he was tenant for lile. adly. The intembn of the tefta^ 
tor was the chief rule in the condruQimi of wills, for wlnyh 
he cited PapiiUw and JL/^ Rq. Ah. 185. and ibal the word 
heirs it a word of purcbale. C^ ll. 272, Pyhi verfu 
I 372* . ’ 



In the Time Lord Chancellor Hennwico« 


Cdfm Terfus Coi/m^ NpmwiA^ iSi 1743* A 

OBER.TBrmlty^ feifed In fee of tlicrererfion andinheii- 
tance of feverai eilatei at Tborpt Bulntr^ In the hiHioprick 
of Dtirh^m^ e:ipcQant on the death of Hiiznhtih Forjltr^ by hie 
wilh dated the sath of yAy^ 17I1» devifed the famet eipe£lani 
as aforefatti to RoUrt Ccifm for lifci rcmaintlcr to trudeea during 
hia life to preferve contini^nt remainders^ remainder to the 
heirs of the hotly of the faid R^htrt CAfin^ remainder in 
like manner to dtc defendant* IVtUtam and the heirs of 

his body« 

After the tcftatoi^s death* Roieri C^fin with Eiizahith FurJIer 
fulTered a common recovery* and declared tlie ufes to tlie faid 
Elizahtth Fm^tr for life* remainder to Robert Coifon^ and his 
hein* 

Mr. Attorney General* counfel for the plaintifTi FHzA^etb 
Ceifin^ filler of Robert Colfi^u 

l*he principal and only quelUon he faid arofc upon the devife 
in Robert HrpOT/<y*S will. 

It is inlided on by the defendant* HHlUttm Coifin^ that Robtrt 
was only tenant for life* and conibquently was not iutitled to 
fufTer the recovery. 

Hue caufe was heard before Mr. Fentey^ the late Mailer of [ 24S ] 
the Rolls* in Jufjf 1739 * ^ho referred it to the Judges of the 
court of King^s Bench upon this point; in purfuance thereof % 
cafe was made* and there were two srguments before the Judges 
of the court of King’s Bench; but diey declined giving any 
opinion* and thertforc the parties have b^n adviled to bring it 
in this fhape before your Lordfhip. • 

All the direflions prayed by the plainllff’i btU arc confequent 
of the opinion the Court will give in this point. 

A/r. Attorney General for the plain tiff*: Conne^llng thefe two 
ellatcs together* I in/ill makes an inheritance in Robert Coffin^ 
and the rule from whence I argue is laid down in t Injl, 309. a. 
and and Bhelltft cafe* 1 Cs. 93* b» 

It is not at all material* whether there is any ellare inter* 
vening* for it is the fame if limited to A* for life* and to the 
heirs of the body of A. or to A. for life* to if. for life* and to 
the heirs of tlie b^y of A* 

Where the ancellor makes fuch a iimitatinn as iliis* it 11 
giving the devifee every tiling* and the fenfc of tlie law in tliis 
refpe^ b fo very ftroog that nothing can be plainer. > VlJi 
I a8. b* 

An ancdlor cannot make his heirs purchafers; and another 
reafon is* the law will not fuffer an ellate of inheritance to be 
in abeyance; tlic rule extends to the cafe of wUb as well as to 
conveyances in the life of the party* 

It b not fulKcienc to fay that we are to be governed by the 
intention of die parties* for a man cannot break through the rule 
of law* but thb intention mud be confiiUnt «*idi it* Fid* SoA 
V« Qer$r 4 i Qro^ Elm. 5^5, 

The 
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CASES Aigorf lad Detennlned 

The nnt confidmcion what there ii In the pailtculsr 
framing of thii wiJJ to take it out of the general rule* 

It has been inCfled that Co/fen took an cftate for life 
cn\jp and chat his heira are purchafen* 

But in tills will the intention is rtry plain that the heirs of 
CdffjH fliouhl take fer firmam for here is all llie ap¬ 
pearance of an e(bto*tailf heirs of the body of hia ^'t.iudfon 
lavfullf begotten or to be bemten, words molt ^Kculiarly fig* 
nifieam to create an e/htre-taiT| nml gftnt lircfe was hdil upon 
them be ix)rd Cli. Jull» Hatty in Kiu^ r» i V\hU 

aa;. 

It lus been urged by tlic defend mfs counfeli hero arc Arnng 
w*or«U to liicw die telUtor Inlendcit only an cllutc for life as a 
ilc^’ifc to lus grandfon for and during Ids nniural life) tit. 

But ttien the civittngciit ri’naimler« prefcivcd by the limita¬ 
tion to die trulU*ca» is nenhing niore iImii the ]iniilii(ii«ii lu tlic 
heirs of the bcidy« and not lo a remote icmaindcr. 

Sup pole the Uilator lud fjid to tiuilecs to preferve etmdiigent 
remajmlers to die right heiis of Kit^i : tlie g( ndeinca of 
the other TmIc would bardW fey dint right heirs lake 

as purehafers, the law w culd net sdmu of it, and yet ili^ inicn- 
tlou is equally eiinir here, ns it %b^«uld imvc been dure (r)t 
If the timUnCion had bi'cii to the burs of the lK;dy of a 
Aiangcf, it might hare b,*en otl crwifc, ferihey \^'nuhl have been 
|iurctur«r4> hrcaiife dim was no ancelKir in talc firf), but tUtc 
\t no cafe where tr!y* My ukc as purrliafere if the ancef- 
tor has the cAate for hie. 

1 will pm the drongcftcafc} ruppofe a iVvlfe to /f« remainder 
to his heirs, and that the tcllaror ihouU h;/ exprefe w'ords fay, 1 
intcnil the heirs fn^uld take as purcliiifers, yet it would not pre¬ 
vail againll the rule of hw tbnt h.\ri t/t/iffU Mrr a/ fttrchitftrt. 

The Ueond point 1 nv:m(d inhif upon U, that the rule of law 
mud prcrall agalnU the pin in intcutiou of ihetcdaior: 
verfus PnUtHy 12 (#r», i (i). IVvife to NUUltu Lifle for lifci 
remainder to the heirs of bis bmiy and lus lurirs for ever. Here 
the hitter woT<U were necciTurjly rcjeclcd* bccaufe they would 
dedmy the ellate \ and the court kdd ihu was an cfUtc-tail, for 
they were words of limitation auit not of purchafe. Fttie Legate 
verfus Semv/f, I P. 8y» and Mirri^ vcrfui H’eadf at die Cui* 
n plantation caufe, the 24di of Manh, 1730, lield to be an 
V date-tail by J^rd Grief Judice Reprnhd and Eyeu lu Ijotd 
CUfftrthj venua B'lfvilUy Caf* in Eq^ in Lard Tattifi timty 3, de¬ 
clared tMre l]y Lord Taihot^ that if it had been a devife of a le¬ 
gal eAktCi it would have been an efUtc-taih Fide verfus 

Dijtwtt, DftemkrS^ * 73 ®i l>cforu Lord(1 7 *, Jii, 
607*) Thrujlwt verfus M£c 6 > 3 Gw. i« 

Id all thefe cafes it was plainly the intention of the teflator, 
that there ibould be only an elUre for life, and yet iicld to bo 
an cl late-tail In conformity to die rides of law* 


<l) nJt Gadd/bm f. salt 57. (i) % Id. S. C. 




Is tbe Time of liord CIuoccOoi Hiiisvicsi. 


. It is obfervsble on the e^fes upon the words iji/e tf thi hc^ and t « 

bdrj of thi hody^ that they have never been conftrued words of 
purchafe^ but where the teftator intended to point out particular 
perfonso 

LoH 1> CKAKCFLLOa» ^ J 

I Wi uld wiltlagly deliver the parties from any further trouble* 
if I couM do it conrdlcmly with the rules of the court \ but this 
is a m^rc qucAion in law* and is already put in a proper courfe s 
and utikTn there was fomcthin|[ executory in it* 1 ought not to 
medtllc with it in equity, except there were Tome cafe already in 
point (Icu'retincd: but as there is not otic determined where 
there is an int«T]Kiiltion of truAecs to preferve contingent re* 
niiiinders, 1 will therefore aflirm the late MaAer of the Roll*! 
order of reference to the Judges of tlie court of King’s iknch* 
then it wilt go on regularly. 


A ccttificaie of the Judges of the court of King’s Bench^ 

M[ton tlic 8th of Matf 1744, in the cafe of CMn verfus 

W R have heard counfel in ihc queAion referred by your 
LordAiip to u^, mid as it ap|>cars by the Aatc of the 
cjfe* theie is, afier the determination of the cllatc for life to 
Rohiri a devife to if^Mh his daughter^ aitd to R^lph R#* 

ihifon and their heirs for and tluring the life of Rchtrt Cafon* 

We are of opinion* that by rcafnn of the remainder inter* 
pofing between the devife to Robni for life* and tlie fuhfcquent 
limitation to tlie heirs of his bodv* the faid Robert took an 
cAate for life, net merged by the devife to the heirs of his body* 
but by that di.vilc an cAatc*tail in remainder vcAed in the faid 
Robtrt (i]« 

Sir William Lee^ Knight* Chief Ji^cc* 

Sir WtUiam Cbafplty Knight, ^ 

Martin Wright^ Etq. > JuAiccs* 

Tiofw Dntifift^ KTq- J 

.( 1 ) Hodgfia T. Aahnjt^ Dsvg/. Jiy- S. P. fmti v. hiitgaa^ .1 Bff^ 
206. 


Wllit verfus Jemiganf February ad, 174I« 

T here had been fcveral trantaAions between the plain* 
thT and defendant* in relation to the defendant’s lottery 
or Tale, as it was called, of plate, jewels, Vr* and particularly 
an .igreemciit in relation to the receipts or tickets in the falc, 
■ great number of which* to the amount of no lefi than eleven 
thoufand* had been delivered to the plaintiff* who was to pay a 
fiated price for tbem* and if by ingruwng fucb a quantity be could 

fell 


r *;» 1 

Cafe 

Ifj perfrawilJ 
enter into e hard 
harfiln with Iim 
ejraiopeAiesoitj 
will Aot tvlipva 
him vfondue 
loodag eaJy. 



%$t C AS £ S Aif^ nd Dettnnhied ^ 

.Wifttft fell (hem ibore par^ Ac prafit» let it be ever fo sTettf wu to 
leaauA*. pluntiff*! pocket: the plaintiff mignt have fold 

(hem to verf great advantage, but, hj out-(landing hia markets 
and inCfting upon an exorbitant premium, he vn% a conddera- 
ble iofer j and now bringi a bill to be relieved againd the de* 
fendant, fuggefting the agreement to be hard aiui unconfeion* 
able, atid lik^iTe for an open account between him and the dc* 
fendant. 

The defendant feta forth the whole agreement, and indfta 
that there wat no fraud or circumventions but that it waa a 
tranra£lion carried on with the urmoft faimefa, and an agree* 
meiit entered into at the pi 4 intid*’a own rcquclit and that if it 
waa not fo beneficial a one at it might lure been, it waa in* 
tirelf owing to the mirmanagemenr of the pbmtiff \ and, as to 
the open account prayed, the defeiidaiu pleada a dated account 
in bar, which had been fetiled between him and the pUinriff 
foute time after tltc fale or J(»ctcry wub finifiied, and entered in a 
book that related merely to ihe iranfaflion between him and the 
plaintiff, and to no other purpefe whatever; and that the ad« 
yuding of this account had taken up a week’s time at lead ^ and 
the plaiinids at the time, and often fincej bad declared lumfclf 
estremelf well fatisHed with it. 

There were feveral witneffes on the part of the defendant to 
fupport the agreement, a:id the fcvetal fa^s iiilided on by the 
anfwer, but there was not a tittle of evidence on the behalf of 
the plaintiff to fupport tlie allcgatioui iu his bill. 

Lord CHAiiCELLot, 

It is not futficient to fet a(ide an agreement iit this court, to 
fugged weaknefs and indifrretion in one of the parties who has 
engaged in U| for, fuppo(ii>g it to be in fad a very hard and 
tinconfcionable bargain, if a perfnn will enter into it with 
his eyes open, erjuity will not rvlieve hirn upon this footing 
only, uiilefs he can (hew fraud in die party coiitra£litig with 
him, or Tome undue meins made ufe of to draw him into fttcli 
( 251 j an agreement (i), whidi is not pretended by die phintilfin the 
prefent cafe*, for, from the evideiice, he appears to have been 
fo fond of this projefk of a fak of plate, jewels, (sfr. that no per* 
Ion ever had fuch an eafy (tomadi, and quick digcdiaii, for he 
wanted to have monopolized the whole number of tickets* 

'fhe plaintiff’s counfel have made two objcQions to the de* 
fondant’s plea of a dated account* 

1* That it was not figncd by the parties* 
t That th^vouchers were uot delivered up at the time*- 
Wheev pnfvAs As to die fird, there is no abfolute necciljty that it (hould be 
{^£7^4 l>y (hc partics who have mutual dcaliniK, to make it a 

tbetccMQiii dated account, for even where there are tranfaclions, fuppofe 
abt nscetTvy » * 

•ttJu it A Adtcd oM| Sftt U ia kec^Us It wy knitksf dac, vritlMVt a 4 kift| m oS^diea, whUk kia^ 
Vks b* wbon it ii (tat* 

(t) /kk CheftifkU V. 9, iw. Jperemd^ ihU, 560. 

'I vul* jci. v» GwA/, s >V* 4 *^* v. a Lrt, CZw. 

g.ig« v« 1 Bn. C6«. A/. |6;» Irmt v, Vt/. jmi* tp- 

, betweea 



in the Time of Lord ChaacsBor Hiu^tcKa* 


as* 

4 

between a merchant'in BnglanJ and a merchant kyond (ca, and Wittitv* 
an account is tranfmhted here ftem the perfon wlio is abroad^ it is J**«*«a»* 
not tlie figning which will make it a dated accounti but the per* 
ion to whom it U Cent, keeping it br him any length of time» 
without making any o^efiioni whico {hall bind him» and pre* 
vent his entering into an open account afterwards (i )■ 

The fecond objedion is becaule the vouchers were not deli* 
vered up* 

Now tliere is no doubti if vouchers are delivered up at the TheSeUfeting 
time, it is an affirmation at lead, that the account between the 
parties was a dated one, but to make it fo, it is not abfoiutely tbatcU •ccfl^ns 
neceffiiry they fitould be delivered up at the time the account is ^r*««Atkcfv 
fettled t for indance, in the cafe of bankers and their cuftomers, 
it is feldom dune, but the drafts which arc made upon them fciuiejy me§K^ 
are condanciv kept on files, and at didcrenc timcs» when thev ? 
fettle accounts with you, they only enter m a book which ruey tb« 

give you for that purpofe the feveral receipts and payments during •ftCMnt i* fti* 
your tranfadiuHs with tliclr fliopi, and it would be imprudent in 
them to do otherwife, becaule the vouchers arc very often of ufe vbkb m m«4« 
to them in clearinff up any difputcs between their fliop and a vpMtbemo4 

third perfon. they ^rt vou:b« 

aoS of eft cUariei up bctietcQ ihelr Ihop eaS « dUr4 yrrSfy, 


rrii 


I^rd CluHCfllpr decreed die pluntiff *a bill to be difmiflcd with 
eods (i}» 

(r) The aceosnt was figoed by a the dated account, it wai difmided with 
wicneti. colb. Lii. B. fol. jps. 

^a) do far si the bill fought to open 


/ 7 iv«rr verfus Fthvary 1741# [ 953 ] 

Cafe 197. 

frrILLiAM Tnj/ar*, who was feifed of certain lands in where 
Hrfcknocljbire in Wtda^ a few years ago thought proper to 
m^ke a conveyance of them to Wtlilam his fon in fee, rendering siaion or 
an annuity of 37/. pit tohimfelffor life, and to/. ^ f**?*J^*^'^* 
to Judith his wife for life \ under this conveyance William^ 
the Ton, entered into poflefllon, and for Tome time paid the an* uke their 
iiuity l)Oth to his father and mother, On Ladj^dajy 1736, 
liftm the father gave a receipt to Wilitum the fon for fix pounds fefwaw,iciis^ 
live Ihlltings, in lull for that quarter of his annuity, which was bSMCcanciritk 
due at that day. the fon, acknowledged by his an* 

fwer, tliat there were other little money traofacKons between cot». 

Ills fatlier and him, and that at divers times he had borrowed 
fmall fums of his father, but be fwore thefe fuins of money 
were all difeharged : In Afrtlct I 4 <n% 173d, the fon, 

made his father another payment of about yh very foou after, 

Wiiiium^ the father, died, and kft BfM hii ea ecu tori the 
prefeiit bill w^s brouglu by Bruct agalnft W'lUitim the fon, pray* 
iiig, aniongfi other things, that ^lU'ium the fon might pay 
to Brau what was in arreir for the father's anuuity at tbt time 

of 
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of hit dcalh^ and that he might come to an account with hint' 
for what other money he owed him on the account of hit ftthcr* 
*Tl»*A4er«»dtft XiCrd Cbn/ur/Ur faid, hit opinion was> that the bill ought to 

be dirmtfTcd with coiU: he faid thia wai a qiieftion which arifet 
bg dm triAinf * within the jnrifdidion of die courts of iVate* ^ and tho* that it 
fbrUuieottneQ not a rcafoii to prevent die partica from taking their remedy tii 

court, where die matter in queftion it of great value and 
^lAfdkcob* diniculty, yet, where die difpute relates to a nutter of fmall 
u thm confequence, that U an ingredieot which this court ought tocon^ 
fidcr(i)‘, one cbjcQion, dicrefore, which die counld for die 
defendant have made in die prefent cafe, is, licit the matter in 
queflion ap|H*ars to be of finaU and tritluig conrc(]ncJu:c, iho* the 
defendant has not demurred to ihe prefent biW on that account, 
ct that objection may Ik taken advantage of no \7 at the lic.iring; 
br it very often dut a bill may be dm n il in fach a 

manner as to pment u demurrer of this fort, cfpcei.tKy in a 
rnattcr relating to :ni account, and d'.creforcit would be very un* 
reafonable, dul an ohjef lion of dm fort might not be taken at the 
hearing. In the time of I«o:<l Hftrtmr/ a bill was brought in 
this court rvbdng to tithca^ it w*as dearly adniirred that the 
plaimilV Jiad a right to fmne tidies ot* the ddcm!a:.t \ but, asihq 
tithes m hii'h m cre di appeared tn be only of tlic value of five 
pounilf, the Ch.inedlur <lifmiired that bill at the heaving ; what 
ia the mturi; of prefent cafe } Here is a bill brought to 
hare a decree made for the payment of the arrears of an annuity, 
which were incurred in the hie of die plaiiitid**# teflatort A re¬ 
ceipt is pnnluced on the part ot the defendant, whereby it ap- 
C ^54 } pears, that at 173^, Itc paid his father 6 A 15/, for 

one quarter ofhh aiiiinity, due at that time i dm is an evidence 
tlicrc were no other arrears of the annuity, and the father died 
widiln a little mtii'C than three after j fo that at the time 

of his death there could liavc been but one quarter that \rjs in 
arrear, and tliat fo fmall a fuin as 6 A 15/* s but then it has been 
faid, that the defendant lias u«imittcd his atifwer, that he at 
diOVrent times bonowed finnll fums of hii father, and though he 
does fwearlic has difclurgcd thofe fums in his father’s life-time, 
yet it has been urged, that dits is a ground for direfdug an ac- 
Vj Motet, count to be taken, and upon tlic account it may come out, diat 
kyhiftutwer, there was fo much money owing from the defendant to his la• 

together with the 6 A 15 /. before mcriiinned, it may 
fuate, tho* be amount to a fuu) for which this court allows a bill to be bipught ^ 
ptentKittWe 2nd it is indeed tiuc, if die defendant had acknowicdgcti, by his 

any'panicular fom due, diough be fwears tliat thofe 
tuii sgtwnS for fums wcrc ilifcharged, that might have been a ground for direft* 
* ing an account to be taken s but, in the prefent cafe, the only 
acknowledgnK*nt W'hieh be hu made i:i, ilut there were*fmall fums 
'cf money, v hlch lie at different times borrowed of his fadicr 1 and 
as the nlainiUF has made no proof W'hac thofe fums were, aiul as 
the defendant has fworn lie has difeharnd them, there U not a 
foundation for dircAing an account to m taken relaiing to thofe 


(1) htfe OwtTftr, Smiit, ly.* 


fumti 



in the'Time of LM Chancellor Haidwickr. 

fama» and thU made the more c!car« bf mfon of 3 piece of erl- 
deuce produced on the pan of the defendant, bj which it ap* 
pcan, about jtprU or Map following, he paid Lis father about 
fire pounds, which might probablf be the difehar^ of thefe 
fums mentioned in hisanfwer, and thcieis no occufioii to apptf 
that p^ftnent to the annuity; thefe are renfoPH to fheu', tlie 
plaintifl’^had no ground to come into this court, and bis natural 
remedy was a diftrefs, or an aQion of corenant upon the deed: 
** And his Lordihip declared, he faw no caufe to give die 
plaintilF any relief in equity, and ordered tlieplainu^s bill to 
be dtfmiflcd out of court with coils.* 
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rerfus Pe^ckjt Friruarj it, 1741 (1). Cafe ipg* 


S IR Rohrt BrfJ^r:^ on the lift of yafsfwi'y, lyip 
will, and therebrgave ceuain houfe : in 
^rtetf of the value of about 340 4 per temu to /i' oir'- r 
life, the remainder to the fir(t and other UH'% iu tail 
to his daughters and die heirs of their bn^'ics *, am, 
ftich daughter or danghtm dying 'Wthout idue, ihct 
vivor or furvirora of their lic:rs. 


thii cpurt ^111 ifiU w 
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Sir Robert DredoH died, and upon hi^ dv.itb, /?c/ entered 

into poOetlion of the tone men Iwth in OUUjtite! and BomUftuet \ 

ZartJ^ui had no fons, hut had iJlue two Jaughu-tA, A/<i$'^iirrt and 

Lydia i Margaret intermarried with Mr. yr/.-pJ/ and the 

plaiiuilF Lj<Im intermarried with Mr. "I*. *i.. 16. I J 

Pox was in very bad circumltances, and one examined 

in the caufe, fworc, that about that time he heard Zitirl/n/j com* 

plain of y^rph*$ extravagancies, and faying, that if lie was to 

die, y^epi would wafte all that would come to iiiin, fur which 

rcafoii he would endeavour, for a little matter, to get y^'/iph to 

join with him to bar the eftate^tail in that moiety which he would 

be intUled to, in order to protc^ the ellate fnnn his creditors. 

And, with this intent, " y.arcbetts repreieutcd 10 his daughter 

** Margaret % that U was probable he iliould not have any more 

children, and that it would be for her be nefit to join in a com* 

** mo A recovery of a moiety of the premilles fo limited in re* 

mainder in tail to his daughter, and dclired lier to perfuade 

her liufbund to Join in the fane, and lliat thcie^, and by a 

** deed to be made thereupon, declaring fudi recovery to be to . 

** the ufe of Zaecheas and lus heirs, this rooicly would be prov 

** tc£led from the creiritors of Ax, and at the fame time 

** promifed Margaret^ that he would take the eftate fo to be ere* 

ated by the recovery, and deed to declare the ufes thereof, as 

% 

(j) Reg» Lti, 13. 1741* fel* 119. t 19. KintboMi v. Jtferfjw, I ifo^ 

(s) yidt 71 rWf/i V* Smith, Mate 1 3. Cha, Rrp, 369. 374. Havta v. y 

Ana Vi Arva, aate i6j« Cmy v» Gs^, Bft, Cba. Rep. iy6* 


** ainiftoe' 
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« s troflcc only for her and ber hdrti and that the operation of 
^ would he fucb thereupon, he not pa^g nnj conGderatiem 
** for the iiime, and that he would not claim or upon i&f 
“ henefit or atlviniAge thereby 

A recorery wu accoidihgly fuffered of this moiety in HUarf 
term, jyid, in which Zoeebeui was tenant to the profiptf and 
M>riartt and her hufoand were Touched, and a deed was per- 
fodlcd, CO which they were parties* and the recoverr was there¬ 
by declared to be to die ufe ot Zat<hcw and lus heirs, but no conG- 
deration whatfoever was paid by Zacehtus^ or any other on his 
behalf, to Mnrgmet and hulband. 

«Soun after Joftph and hia wife, on account of other circum- 
ftances, were forced to go to ^outb Canlim^ in order to focrete 
dicmfelvea from their cri^itors. 

However ^.r.vAw/, from the time the rerovery wai fufTered, 
conlUiufy paid to AffrnnrH an annuity of thirty pounds per 
evfr. After Wiir<U Zttecbeuj had tlie misfoitunc to become a 
bankrupt, and Sir kU<ri Peachy and others were cliofeii his 
siri^nees : Z^aabeus died in Mareh^ I734i J^epb Fpx in jiu* 
lyit.Ci his wife fomc few days after died witliout ilTue, 
wnh«nu having made any difpoGtion ot this moiety: 'rhe prefent 
bill, brought by and I ranees his wife, again ft the atlignccs 

of Zaeeheiis^ ati<l a^ainft a mortgage of tliii eftate, under a mort¬ 
gage from Zaceheuix after he got poflcllion of this moiety under 
the recovery, praying, amonglt other things, tint the recovery 
might he fet aiide aa being unduly obtaiiietl, and that in confe- 
qucuce of thiv the* plaiutids might ke allowed to redeem tliemoru 
gage, as this moiety ia <kfccndcd aud of ri)>ht belongs to the 
plaint Iff LyHta and her heirs. 

Upon the heauiig of this cife, I<orJ Chancellor alked the 
counfcl for the pliiutiih^ wltcther they were willing to ronfenc 
that the yt^Lperamu wlihii Zaukens had ^aid to Margftrei 
Ihould be refunded, and upon ihdr dcclnrijig that they were. 
Lord Chancellor fahl, hia opinion was-that tlic recovery ought 
to be iVt afide as being unduly obcultied, ami, in confc^unicc of 
this, that the plaintilTs wen: iniitlcd lo redeem this mortgage. 
He fold the ftateof the cafe was nu more than this : Sir 
£rr^9//gave his eftate by his will to his foo ZaeeLet/s for life, the 
remainder to truflees to preferve contingent remainders, re¬ 
mainder to his Chi and other Tons in the retnaindcr to his 
daughters and their heirs, as tenants in cgnunon : >S)r P^bert 
£retf»H died, and on hU death ZMekeus entered into pofldEon, 
md liad oidy two daughters, fo that be was tenant for life, with 
remainder to tliem in tail : Zeuebeur jorn widi Margaret^ one of 
his daughters, and ber liufband, in fuftcriag a rtcevefy of a 
moiety of the prcniiflcs \ by the ufes of this recovery, Zaeebeut 
ismadetbeovner of this moiety in fee: in tlie deed whicli de¬ 
clared the ufes, the confidcration is recited to be for barring all 
entails in the premises, and tlie remainder and reverfion cipedaiit 
tfcereofi, and in conUdcration of five fhilUngs, and, as the deed 
Ays, for divers odver valushk aud good cooGderations \ as live 
I ouaiidaatioB 


I *stf ] 





ia Lord 



^'confideratioo ii fo looielj expreflcdi t>oint of law, It leftrai it T*t»icn v. 
open to the parties to srer znj odter confideratlon} and the ^**^*** 
queftion b, whether, in the prerent cafe, there is not toon for 
a court of equity to fay, that here is cither a trull rcfultinftby 
operation of Uv for the benefit of the daughter that joined In 
fuTering diis recovery $ or whether there is not a gimind, ia 
the prefent cafe, to dire£l that the afligncea, under die com* 
sniffion of bankruptcy which iflued againft Zae^heu^^ ftiall exo« 
cute a reconveyance under the head of fraud* 

With regard to the trull by operation of law, It lias been 
urged on the part of the plaintiffs, that there is fuch a one in the 
prefent cafe, bceaufe, though in point of law there is a confix 
deration appcaiiog on the face of die decil, yet it is infiA'jd, that 
here is no valuable confideratioa id prevent a trull arifiog by im* 
plication* 

Loud CuANCULLoa, 

Now as to that, I am of opinion that there was no ftirh rroA; Tryftr bf ImrU'* 
ibr if a truft by implicaiion was to arife in the prefent cafe ^ it 
would be to cootradifl the Aitute of frauds; for it might be ieit^iy*the^r« 
fa id, in every cafe, where a voluntary conveyance is made, that 
a truA feall arife by implication; but that is by no means the j, t^n 
rule of the court (i); trulls by implication, or operation of law, nimei>r«fM»cherj 
arife in fuch cafes, wlwreone perfon pa vs the purchafe money, 
ijid the coovejnnce is taken in tiie name of anotherp or in lomc rstcudtvcMry 
other cafes of that kind (a) $ but the rule is by no means fo large ^ •K’ 

as to extend to every voluntary conveyance; tor thefe reafens, hli 
Lordiliip feid, that the plaintifis could not be relieved under the ^ *257 3 
notion of a truA; however, he thought that they had a proper 
ground to be relieved upon under the head of fraud. 

It mauUeAiy appears, the conveyance from l*ix and his wife 
was obtained in order to anfwer one particular purpofe, but that 
the fadier has attempted to make ufc of it for a very dificrent 
one} and there have been a great many cafes, even lince the Aa* 
tuce of frauds, where a perfon has obtained an abfolute convey* 
a nee from anodier, in or<ler to anfwer one particular purpofe, 
but has afterwards made ofe of it for another, that this court has 
relieved under the head of fnud; for a prance of this fort is n 
deceit and fraud which this court ought to relieve again 11 , the 
doing it is ioiufnwhf^ and that appean to be the prefent cafo 
This may be colledled from the evidence of fttwh and ^an^tt:n ; 

Prtnch fwears, that, before the recovery was fuffered, he heard 
the father fey, that his Ton was guilty of great eztravagan* 
cies \ and that if be bad the eftate, be would certaioly wafte it, 
for which reafon he would endeavour, for a Hide mamr, to get 
J^tph to join with him to bar the imall in that moiety which he 
would be intitkcl to. In order to proteQ die eftate from his ere* 
dtiors; whte SeflgMo fwears, was fubfeqitent CO the recovery, 
mod therefore I do not Uy to much weight upon it. 

A court of equi^ wUJ never fitffer a deed of this fort to Aand: 
la 2 AVr/v* joy. verfus BrxjfiMi there is a cafe which 



IFyfo, I Cfo. (a) See v. aa/r 

nates. 
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C A 8-S S Atiwd ud Detemuitcd 

u material to tide pnrpofc $ iliere it is Dated ** Tlie defendant 
** Braj/UU h'Mingi by the means of i'Vjj an attorney, prevailed 
** upon Elrtaheih i^iy to levy a fine of feme houfes in Nsf'wid*^ 
^ and to execute a deed, tea^nit t]*e ufes thereof to and 

his bein; and it being proved tliat flic, at tlie lime of levying 
the finCf declared the muft make vife of Ibmc fricud’a name in 
** ttali^ and afterwards by vlll declaring (he Lad IcVicd fueh 
** fine only in tnifi) and the better to etiahle her to difpole of the 
** efiate* and thereby devrfed it to WUkinJiU and his heira, fulv 
jeel to the payment of her debts \ and although Briijfitli 
** proved a great familiarity and frianlfliip between him and 
^ Elizahttb Con^i and that llie hatl ticclarcd be l!;ouid hare her 
** efiate; yet it was decreed, not only that the eftatc fitould be 
liable to the creditors' debts, but that he flioiild convey the 
** efiatc to the devilcc and his heits :** It has been 

fuid, in the cafe which has been cited, here were two difl'creiit 
dcclsrations of the ufvs of the fine, contniry one to another, and 
like wife there were creditors iti that cafe, and therefore tliofe 
might be rcafons for that dcterminaeioJi: bur 1 do not think they 
were t and it feems to me that cafe was fomething (imllar to the 
prefentone; it is indeed true, in die prelent, the defendants arc 
alTignccs under a coinmlflion of l>ankrupti*y, which ifiuod ag*4inft 
ZaechtfSj but they can be in no Letter cafe tlian ji^mY^m/hinirelf 
would have been. ^ 

'File prefent cafe is a good deal lilo: one which I very well re¬ 
member, and was to thi> puq^ofe: A man intended lo make a 
mortgage of his eftate by two dUPerent tlcctU, the one an abri> 
lute one, the otlurra defcafaiict upon payment of the mortgage 
money, which was the old way cf making ntortgages (i); he exe¬ 
cuted the abfolute conveyance, hut u hen he had fo done, the 
other party ivfured to execute llic dcfcaf.incc, but the court, 
without any difficulty, decree;! un to do it (a); his Lunindp 
faid, that other cafes of the Uk ind have )>een lilcewifc cited, 
where conveyances have been inotlc of cP«utcs in trull, iu order 
to fereen them from forfeitures ibr felony, and iliofe con¬ 
veyances have been fetafide, but his I^rJlhip fiiJ he would not 
make any particular obfervatlons upon thofe cafes. 

In the prefent cafe the recovery, as lias been fiiid, u'as fuflered 
foronepurpofe, and is attempted to be made ufe of for anoilier, 
and though it has been obje£led the allowitig the evidence of this 
fort U againll tlie tlatute of frauds and perjuries, yet, if that ob- 
je£lion ihould be allowed, the Astute would tend to promote 
frauds rather than prevent tliem; for thefe rcalbns therefore I 
declare, though tJiere had been no other circumAances id the 
cafe, I Aiould have been of opioion tiiat the recovery ought to 
be fet afide* 

But the cafe is greatly Arcngthcncd when it comes to be con- 
fiderrd that this was a recoveij obtained Gy a father from his 
child, and when that is the calc, it nlfiirds another Anmg cir- 
cumAance, in order to relicre the plaintiffs. 

(l) C«« ttm/ Tidf. (a) Hsihr v» U'4tlLr^ 0Mt4 99 . oote S. 
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III the cafe of Gl\Jf(n and Ogden before Lord Chancellor Ktng^ 
that circumftance wa» flrongly rcUed upon | bui hir 
refuruci to give relief) for he faid it was a fair bargain between \ 
father and hia child) and he would not weigh in gnfden f:. >5» 
whether the confidcratioii W74 exaOly Cf|ual or not: In 
17^1 there was an appeal to the Uoufe of Lordb from that 
crec \ upon the appeal) die i«orda laid great weight t*non that 
circumftnncc) that the comrcyance was obtained * by a futiirr f^om 
his daughter in dilhcfS) and the decree uf Lord King was re* 
S’crfcd: it t% indeed true, from the time the recorery waa fiiftercd, 
Xneciet/f paid to hta daughter 30 A per unn^ and at die time tlte 
recovery W'as fullered) lie Teems to have an intention of doing 
fo! hut the muicty of this eilate is of die value of 140 A per 
<imi, \ and therefore thofv Turns of money can by no means be a 
fuSicient cDniiderarion: However) on the other hand) it is rca- 
fonublethis conveyance fhoiild iUnd as afccurity for the money 
wliioh y,'tcebeus hnd fo ailvanced to his daugliter ^ and tluit wus 
the rcafan I niked v'hethcr the counlei for the plainrh}' were 
willing to confent to refund tins* 

Upon the wholC) his f^d/hip declared, that the plaintPiT 
ou/iit to f>c relieved ag:itDll tlie declaration of the ufvs of the 
** recovery made to Zaerl'eM BreAn and his hcirH) by the decil 
of the 16th of yfdy% 1736 \ u^wn making in allowuncc to the 
allignees under the commilTioi) of bankruptcy againll ZfrrelrM 
for die 30 A n year paid by him to bU daugliter ^I^igeref v and 
it was further ordered that the aift^ncos do convey to tlic 
plalntins FraneU Tswig% and LySet liis wifC) and the heirs of 
** his wife» the moiety of the faid efrste \ ami upon payment hy 
(he pUintilTs to the mortgagee of his principal) intcrefl, and 
coilS) he wi$ ordered alto 10 reconvcy the mortgaged prcmiflei 
to the plsintKiS) whom bis l^rdihip dircfled to be admitted 
creditors commidioii) for what iSiey fliaU have 

paid to the dcfeisdaiic die mortgagee**’ 
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Fetter yertui F^er^ March 10, 1741 (i). 


Cafe ipo* 


^N^iRLES Fcrfier^ the father of JAn ^ni Francis Fe^jier^ 
^ made t fetdement) upon the marriage ofhisddeil Ton Jphn 
of a freehold church Icafe, held by the lives of Frances die wife 
of Charles^ and ^john the foH) and Gabriel a third foD) in ivuft) to 
permit the fald Jebn to enjoy for his life, and then his intended 
wife for life, and after being fubjcA to a charge for younger 
childrens* portions) in truft for the heirs males of the body of 
y^n Fcrjler, and in’ default of fuch iffue, in truft for ihc heirs 
males of the lv>dy of the faid Cbaritt Farjler the father, and 
in dufault of fuch iflUc) to the right heirs of the Ihid Charles 
tyrjler (3), 


As a teninr Sir 
lit. j and the per* 
liin in rccD.*4Ader 
in nature nf 1 
tenant in tail of 
a fre «hh4S leiib 
m;* certainly 
join, and b.ir iho 
oris in Hm’.u* 
ties, S»he vrbo 

buJ b«Hh (be 
ioctrefti hi him* 
£*!/, luay Jlbbar 
tiae i.ittil of /oUt 
a kafe (ij. 


(1) Reg. Lihm A 1741. fbi. 44p. ) to. «. 1. i/<r. Cs. LUt. so. #• 

(a) So Firm v. Ftechcr^ aate 1 vo 1 « a* 5. 

514. Zaltemy. tediitn^ pod* 37C. Wil* (3) There were feme mberliaiilsuoat) 
Hams V. JekA, % Fef, el I • BUka v* BUkiy but thele the molt miterial. 
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CASES Argued and Detemufle^ 


V. The falj ChflrU» the fatlicr belog dead, and the wife of ypha 

T9HTt%, being dead, ami the oiiljr fon of by hU faid wife being alfo 
dcaii, and there i>cing da lighten of the marriege, the defendant 
CutlHjiWf and (wo otligr danglitert of made a fetdement 
of tlic church Km le, under which the dcicndanu claimedi and 
IceWd a fine fur %wc(£it% and afterwardi died witliout male ifiiie. 

[ 1^0 3 UjK>fi the dc.uii of Jfhn without iilue male, the plaintiff 
rruMat F^rjUr^ claimed title to the leafehold premiffea^ iiififllngt 
that, by cilia fifttlcment^ Ilia elder brotheti waa only tenant 

fur life, and that the hmicatlon to tlie heira males of hii body 
were words of purcha(e> aiul created a contingent remainder to 
liis Jwira malc^, and that die limitation to tlie heira males of the 
body of hia father CAWe/ was a contingent remainder^ to Cake 
edefi in the perfon wl&o fliould be the heir male of the body of 
the father at the time of tlie death of and that JAn could 
not be the heir male of the bmly ofhis deceafed father, within tho 
meaning and njKration of the ilccd,bccaufc allfccftatc was erprefs* 
ly limited to him, and in the cafe of a defccuitible freehold it veils 
in the lieir, nut as heir, but m fpecial occupant ; and that JJm 
could never cake as occupant uiidtt tlie dcfcTiptibn of licir nialct 
becaufc the occupancy ctmid not arlfc (ill after }ns own death, 
and therefore, that the heir male, w ho was to take the contiiw 
gent reniainJcr, mult be die pkiintiS*, {v:z. the heir male of 
CJ!ktr/^/ the father, at the deutirof JJIfu die icnant for life), and 
that if JylfM was but tenant for life, his fcttlcmcnc and fine fur 
gQ/icrJft could not bar the contingent remainder which ought to 
take place m the plaiiuid*, 

FgMtiAi It was iiifincd, diac clic liniUation lo the heirs of 
the body of die father was not a contingent rcmuiiulcr, but words 
of limicailou of die cllate, and mufr mean the heirs male at the 
death of CLu lfithc fatlwr; diat was the heir male, being 
die cldeft fmi, and that his wife beiii;; dead, and his Ton being 
alfo dead, his lifcellate, and die liuiiution to him as heir nude, 
were united, and in cafe of an eilatc of inheritance, he would be 
tenant in tail iti poficISon; and in cafe of a dcfccndible freehold, 
he had the wliole intcreil in him, and might difpofe of it as he 
picafed, and bar die piaiiitilTs* 

Jjord OiancclJor was of this opinion; am^faid, as tenant for 
life, and the perfon in remaiuder, in nature of a tenant in tail 
of a freehold Icafe, could certainly join, and bar the fccdemcnt; 
fo the fame jKrfon who bad boili tiicfe inlerclls in hirnfelf, as 
Johft certainly had, might alfo bar the mtail of die freeliold 
icafe. 


A tttUftg 

(o* |jie eT 
sfaeMd U**r»:, 

fSOMindcr is tbe 
Wir 4 oiiU Mr 
•fcbefithtr, the 
Mfunt Ac UA, 
nS the clS«r 
WoAer njv htf 

lyiDLAK 


And though it feemed abfurd, that the perfon who had an ex* 
prefs cAaic U»t liU life fiwuld alfubc the occupant, which occo^ 
pancy in Itrirliicfs did not arife till the death of the tcrunt for 
life, ycr, in reality, die limiention, which in the cafe of an eftate 
of inlieriunco would create an efiatc-tail, does, in the cafe of a 
freehold, give tlic party the whole iiitercfi, (b as to empower 
him to d fjiufc of it; and lie principally relied upon it, tliut the 
Ton of JJfH Iwiiig dead, and die remainder to the heirs males of 
Citiria (he fathvr veSiug thereupon iu to whom the efiate 

/mc* 
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* for life was limited, he Is to be confidered in nstore of tenant In 
tail, and znS;;1it difpofc of it) anil put tills cafe, Suppofe a fecond 
fon tenant for life of fuch a freehold Icafc, remainder to the heirs 
of the bodjr of die father, die tcnint forhfe, and the chief bro^ 
thcr the heir male of the father, mi^Ut cert<• iniv hnr the inwall, 
and tlitrcforc where the fame right is in one and ttic fame pedbn, * 
he could ceitainl]r do it. 

JVl ii. As to clefcendible freeholds, viJe ro C9. 96. Eti^Kird 
Sfjnwf^x cife, 1 Rotl, Mr, 676. 

As to intalls of freeliold Icafcs, rerfus Cfrrppd^ 

decreed by Lsrd Harmtri 1711. 3 W'lwi. t6$. and the Dtde ^ 
rerfus Sir ^bnm u Hanmrr^ 3 Wms, 3m6, 

As to the hein male bci:i^ words of pnrehafe, T'rt'wA 
vtrfus a Vnn. 43 (1), and rcrfiis CWmn/f, a 

Vt%*H% 361* 
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( 1 ) ndi V. jrM, I F. rr, ijs. 


1 S57. 6S0. IM/tU V. 89« 


DtnttU Daitjt Efy \ and Ladj Atm Iti/ w/Ji verfus Sir EJivarJ Cafe loo# 

DeJkttrMrte^ ittnl ^btrsy 1738 . 


M r. Smith had two daughters, the Countefsof Oanrklftrdy 
and Lady \ in 1714 he fetilc«l a houlb in 

4 -Jirctt and feme le.ifchohl ellntcs in trud for Lady 
rUhard for life, and to fuch r»orfo:i an the by wTiring Ihould aj- 
point) by his will Juh the i7<8, heg4¥c » legacy to the 
plaintiff eldefl d'un^htcr of Lady of lOOoA at 

11, or marriage, with iracivit at 4/. per cent, to jehn her bro* 
tlicr 1000/« at 11 ) if one died, the w hole to the furriror, and 
(he rcfidue of his real and pcifonal clhite to Ac tniitecs, in trull 
as to one moiety for the foie and feparate ufe of L^dy Oatirici^ 
ard\ and by n cn<liet1 he dir«^s (hat in ci^fe the plaintiA* 
fliouM marry in the lifiXim? of the Coimtcfs, without her rnn« 
fent, that the plaintiff's Ic ihculd be divided among the Kit 
of Lady dwivciATi^scMIdreii: Mr. T^e GAlt wasthn Om'lvi^'g 
truflce: the teffator died, and the Enrl of Oamek/tr/K On the 
iff of Augttjiy 1731, Lady GnmUhat'd makes an appointment of 
hethoufe and the IcafehoJd effjtcs to Sviith K?.ri ut Chvrickcrd 
' for life, and to his tirff and other funs tu taiLmale, to daughters 
in tail-general, rem aim I cr as to one muicty of the frrrhoUl to 
plaintiff' Ann Toy life, and to lier fons and daughters in tail male, 
remainder to L^y Mnr^ Burhe\ an to the other cocietr in the 
fame manner with croCs reminders ) and by another deed-poll, 
of the fame date, appoints Mr. De Cki/s to aHign rh\; real and 
perlonal eftate devif^ by her father to the fame truffers, Sir 
Ednmtrd Dejh^ttvrricy Jtiha Maaicy^ and Th9Mas IVardy and their 
heirs, in truff to fell and hy out in lands, and fettle to the feme 
ufes as the freehold by the lail deed, aud till fo invcfled, to be 
placed cut to inteteft, and be applied for the benefit of the pcrfnns 
intiticd to the rents and paofirs of the eftate: In both deeds is the 
following provifo, diat U licr fon the Earl of Cfanrithardf the 
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CASES Atjoed and Detemm«dl 

plaintiff Anrt^ and Ladf Itiry Burh faoald many wirbout the 
confent of Sir Arfaw./ jehtt and Tho*n<it 

Jf^ard^ or tlie major part of (hemt or tfic furrivor of thcm> if any 
of them fhould be then living* that dicn he* fbe, or tlicv* mar- 
without fucli confenti and hla or thfir iiiiiCi or defceiid- 
a:iM. •' ^idd forfeit or lofe a!! liU* her, or their ri^dit to the pre- 
jniiTc t ' the next pcrfnn in rcmj;nJcr> purfuant to tJicap- 
o \t TefiHli liioulJ and might in fuch cafe enter there¬ 
unto, onj«7 the fame aa if he, liie» or they fo marrying 
without cu. *. t ;*a afor;:raid, wa$ or were uAually dead without 
i{7ue: by her will flie coidirin!i tl:e deeds poll, nn J makes Sir 
Ed'ivur/f Dfp: iVkWf yj,/i and Thnf 0 t tncctuurs 

an l * '—*/ legatees on the fanti: uics, and alfo giianlMn;« to her 

children: on tin (irftof ^uw/rtfr, J732, the Ccunte''* died 5 and 
on the jth of 7/'//, 17341 hfr. DfGplhj purfuam to a decree 
in Cliancery, aiUgnee* all the trud dU.Vs ti> Sir Sd-tihu d D 'flrM* 

iifr.y. 

li> <734> * treaty of marriii^e was propufe^: by end between 
ti;e pblutidk, and after it hsd Ivrn c rriedon a^vutfir^ months, 
the plaintu* D. drj i.*(pjainti d Sir Hi!uf.:rd D ie his 

iarentions: up«m which Sir Uvh d:iwn in writing from 

£.;/4 V*s m.iLth the Toll vwi'»gprT'pnij| t.»r a fittlcnicncon tho myr- 
riii'tc: 4000 c>f i.u.d iu iitUmi viata ia>o/« frr utm* of 
which Aa hu t :rcd p»iunil^ ttmu were j—ojKifcd to be fcltled in 
I ie:<t for divir m.ii**!t*iiance, the r(*:r.dning rioo/* f*'r 0tm, in 
-.rci tlu* Mikt*' ik. *h t in i-afc f\i j% a widow, and has 
ir.i:;, “ e/tn. In calc Ihc has no ifiue fiooA per atm» 

jumtun* her own fcaune to be fvitUd togc liter wiili die 1 icoA 

pt*' OK09 

Sir HUii\frd comtnuni' :ilvd the propofr»1 to M:-‘dfy 
and IVard the note day, r.lu; did va appron* 01 it, in regard 
Mr. Diii.yt the father of the phl.'itiff, wio ti> have the intrr^ii of 
tlic pbirtiiY^nVs portion, whicli v:\19 8oco/. for his life : 
the truui^.* , reed at ih:rt meciiiic not to coiifi.nt, unicfs the 
plitini iff lor tune was fiuU*d with thciSooA a year fertile 

nrcfMU mainicnajire of the pl.^dmiffs) cii ihe ngip of 173^, 
Mr» Sfa-'dffi at tlicrequcfl of the other iruilecs, uranrmitu^d the 
f.iid propoiai (which had been before delivered to tiic trullccK in 
writing and ligiKd by the plaintiff Dtdfj) to Mr. fflvy/rr, by 
letter, who was guardian to tho prrfcnt£arJ of CJiinnctiud. 

The letter in fubitance as fellows: 

We take the iilv:rty to give you feme further trouble in relation 
to Lady A/in^ wjto w« ffnd lus an incUnation to marry the fon 
of h>r. Df/fuif the young geniLman has fent theinclofcd 

propofals CO Htt.Hdtuard (Xfioi'iMru \ as we arc hi tin; ffraiigerf 
to Mr» Dttley^ xsc dcilrc you may inquire into his circumibmees, 
and how far he is able to make the fettleinent propofed by his fon, 
aeddf his fat!;cr thoulddertrc to treat, it is our opinion my Lurd^s 
counfcl Hiouii! i*e confulted di^reupon* Lady Anftt fortune at 
prefent is from her grandfather ^mUh about 3400 A befides what 
was left by her father out of his qllate, which will make the 
whole as we compute upwarda.oTyooo A and ibehas a further 

expcdancyi 




in ^ T!ffle of Lord OianctUor Hauwicks. 
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exfc&iTicft in cafe of my I^ord’i death, of a moiety of what my 
I^ady U/tftmiard left my l^ord, if (he marry with our eoufenc % 
if not, (he will lofe it, and ch« whole will go to her iider, uiilefe 
die ihould Ukewife matry without our con fen t, tn which cafe the 
whole goes to Sir Henry Farhrr \ this is all the influence wc have 
over Lady Ann^ and fbe might with her fortune marry much 
better : yet if Mr. Daief's father wHJ make the fcttlement pro« 
pofed, we believe the young folks are too far engaged for us to 
attempt to break oiF the match, and therefore wc fliall be obliged 
to conlent to it. Lady Ann very foon after her mothcr^s death 
went to her fathtr’s relations without our privity or confent, and 
how far they may have perverted her we cannot tclU but (he and 
the young gentlernan botli declare them&lves protcllanti, and fay 
chat this is the rcafoti my I.a< 1 y*B father’s relations are againU the 
match \ We are your nioft humble ferrants, JJjn Mantey^ tSe* 
Lendwy the tgth o{ Aliy 1735* 

Po/l 4 Tipt\ Tlie altfivc letter was prepared fnr all tlie tniftees to 
fign, hut Sir Ethwii'J Df/b::r:rrfe going out of town in a huny, 
dcUrcd I would forward it to you. 

Mr. Tay/iTf in anfwer to this letter, on tlie iStli of 
fends the irultces the following propofal from Mr. Daley tlic 
father. 

4000 acres of lantl to be fettled to the ufe of Deanh Dalejf 
ffimr, for life, remainder to Defime Daleys junler^ for life, with 
remaiiiitcT to Iii» firll and every other fon in tail) the faid Dcnnit 
DaUj hath agreed that he will layout the portion at mtered, or in 
the pnrehafeof lands which (hall be fettled to the fame ufrs, 60O/. 
per atitin prcfeiit m a hue nance, 600 /• per ann* jointure, if no iflUc, 
but if iflue 500 /• per turn. 

It appears by a letter from Sir Edxwtrd De/hou%)eTie to Mr. 
Tfijlcr^ that all tlic truftccs refufe to confent on any other terms 
chan on Lady Aut^% portion being fettled with 600 A per oHfu for 
tlicir prefent fupport and her jointure 1 and the reafon they give 
is, chat if the father of DaUy (houJd have the intered of I^ady 
AnAt fortune, which at 6 A per cent* the common intered in 
Irelandf produces 540 A per ann* he in cficQ parts witli nothing 
at prefent. 

The plaintiiT Mr. DAey applied fevml times afterwards to Mr. 
Manley far his content, but lie told die plaintiff he thought the 
terms btfided on by him ind Sir Edward De/hueverte and H^ard 
were reafonable, and dut he never would give his confent on any 
other, and cautioned the plaintiff againd the ill confcqucnccs of 
marrying without the confent of the three trudres; and told 
him if he would confult counfcl, and they Oiould lie of opioioa 
wliat was inflded on by the trudees was uoreafonabl^, be would 
be ready to fubroit, but not otherwife. 

It appeared in evidence that the plaintiffs were married by John 
Gojnam^ the famous h'lett parfon 011 the 5Ch of June 173;. 

'rhe plaintiff DAey never applied to the trudees Alantey and 
Ward for their confont till he been married fome dme. 

The bill is brought to compel Mr. Daley the father to a fpeei-» 
fick executiou of the marriage agreement^ or fuch other rcafon« 

R4 able 
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' CASKS Atoned and DctermbaS 

PAfctT r, fettlment at this court {hall dircdi nay beexccutad ^ him : 
t i<?aiit, tru(l«es may join in the fettlemen(» or iign their confenty 

fo u to prcreat a forfeiture, and that they may execute the trulU 
in the two deeda poll. 

The two material points for the defendants the trufteei were, 
Firlt, Whether what the tiuflees have done amounted tot coa* 
fent to the marriage of the pUintiiTs, 

Secondlyi If the trufleei hare done amifa in refufing their 
confent to the match. 

On the nth of Dfcem^p LirJ Chcnceltor gatejudg* 

ment. 

That the marriage of the plaintiffs was fubftandally with the 
confent of tlic trufteea. 

Firft queffton, Whether the condition annexed to the power is 
fuel) a condition as Lady C/ciirtfierd could annex. 

Secoiullyi Whether there is evidence fufficient on the part of 
the plain lift to Ihew, that their marrying was with the confent of 
tlie truffees. 

As Co the firft, 1 think Lady had x power to annex 

this condition. 

As to the fccond, I think the condition has been well per* 
formed (i). 

The provifo in both the deeds is very harfh and unreafonable, 
and therefore a court of equity will be juUified in taking aa great 
[ a(S5 ^ ^ btltude as may be in the conflruf^ion of it, to prevent a breach: 

if the marrUge was fuch as was fit, there could be no objeQion 
either to perfon or to the cffaie of the plaintiff Mr. Dairy s 
neither was it a difparaging fculcntent: it appears through i he 
wlinic enufe that the Lady had a ftroT.^ inclination for the match, 
and therefore in fuch a cafe ilic tridlces fhould have confidered 
themrclves in tlie light of a parent, aud fliouU have readily 
come imoa confent. 

It is fnanireff buth from the letter and dirpcficion of Mr. 
MtihUy^ one of tlie truClees, that lie agreed to the propoful, and 
gave Ills confcuctluc it fliould be a match; and the letter is liko« 
wife evidence dial tbe truffees in genera) approved of rhe per* 
fon, behaviour, and quality of Mr.i>tf/<y} and it is alfo evi* 


(i) Ai eondiiioas In reffraint of mar¬ 
riage are not confidtred in a very favour¬ 
able light, the court has difpenfed irith 
the want of cirrumfimeett where tbe con* 
diiion has been pvrfonncd to a rrafonable 
intent \ ai where the part of ibe 

iruAcet or guardians oooient* 

T. 1 vol. 375. fF:/trr;a 9 v. 

Ff»Jifr% a Lhti% Re/t. as. Where cruftees 
have giveo a ttmJUknat confest. that baa 
been deemed fuficient to prevent the lor- 
Hriiure. Daily v. yV/re, 4 

fe5S* f3$* where 

cM^s give an im/^Ii/tlor iath^ not an 
confear. v. Mi/^rttg 1 


Ftn. ^80. V, jtfioHy i voh 

375 ’ wiivther the fame obferva* 

lions apply to aconfent. /VaSr 
Burittm V. limmpbnUf 4 ^srr, 1056 . 
^as^. a 56 . S. C. /trxafjfi v. 3i.fr/ta. pod. 
j vol. 331. So where a father or guar¬ 
dian as firft eneeurages propofals. but 
before the marriage cakes place, denies 
bii eunfent. v. Lard Mr/rr s///r, 

% Ft/, 534. Xard S/rwigr v. Jmh* 

•63. 

The reader will find a few obfervations 
on eondiiioas in reffraint of marriage ip 
a note at the end of the cale of 
r. 4/I^> X voh ]6l« 

. 


’ denco 




ill Am Lord Cluaeellor RAmowicn. 




deuce of their confent to the marriage, provided Mr« Dcfry the t^try t. 
fatlierwill make the fsitIcmeBthe propofcd. . . t)tfs«srcut. 

The wonla in the letter, vfi Jia/i h etltgfd k mean 

from the neecfllty of iLc thing, and for the bapplncfa of the »» 

Ladf, and oii|iht to k.^ondrueda prefent confent, that, if tho 
father would make the fettiemenr, thej would not break the of tW 

match, 

I have been confiderlng of the evidence of the conftnt, fem w*. 

A A to c<niUUi 0 O 8 whctlier precede oc or fubfequ^nt^ wh.crc 
they are in reStniint of marriage, the court l)a\x always put titc 
moll fivourabio conitroclion itpontbcni, to prevent a iorfeitures 
and for this purpofc Vurnur verfus r Ch* i, !*; a 

very {Irong cafe, and }i^§ih and IretMf 2 C}.\ under 

the names of H^t/iman contra before Lord NMffgiytmf u 

z cafe ill point. 

The trullces have figiiiCed tlictr confent tliit a fcrtlemcnt 
ihoukl be made according to the prayer of the plahiu&i'*s bill. 

And therefore 1 will decree accordingly (i)* 

^i) J?r/. A. 17j8. fol. 3:0. 


titurt Ttrfos Mtun^ at the Aldj id, 1737. 


Cafe toL 


A 


'BRAHAM Mitin being fcifed of fcvetal iDcffuugcs, lands 
and tenements in Zwry and on the 18th of /v^iMry, 

1731, made and duly pubU«hed hUuA will, and did thereby dc* 
vife all t!ic fuid lands iu the faid counties to Kutght of 
Efqi fnee dcccafed, wi to the defendant Andrew 
Atuiiv, and to the fundvor of tltem, and to the heln, tSe^ of 
fueh furvivor, in trutlto fJ! the ftmc as foon as conveniently 
may be after his dea'afe, and wlih ihe money * ariGng by tlic 
fale, to parchafe other frcchi^M lauds, or long annuities, or 
Aock, or Tome other publick fund, the tniftec^ flrould think 
fit, and tlien in trull to permit ths dcfimiUnt Andrew Adh/re and 
hUadigns, to receive to his and their own proper ufe t!rr interc.'l 
and profits thereof during Ins Jifr; and die teftstor did fanher 
direcl diat die defendant Afidrcytf .1/r.vr.* Diould receive the rents 
and profits of the faid cAates till fold to his own ofe, ami after 
the rlefcndant’s dcccafc, then m truA to permit the plainti/F and 
^UafTigns to rccehx the intcrcA and proutsofrhe faid money as 
afureCiid, or the rents and proGts of the faid, bud if unfold, or 
fuch other lauds as (bould be pnrchafvd during hU natural life, 
and after hij dcccafc, then in truA for the ufe of dik iiluc of the 
body of the plaintiff lawfully begotten i aud In defauh of fuch 
IffiiCi the telbtor devifed the principal and SntereA arifiiig by 
file of his faUI cAatts; or his faid cAates, if unfold, to JAff$ 
Kn/gii for his life, and after hli dcccifc to the defendant Paer 
Meitre^ and his hclrifor ever# 


wS tftihf hsln 
9 thn bo 4 y,hM 

to^u eftate* 
till I btttvbcm 
it ii in Me fm 
lilc, inJ afttf 
hisSeatb t»thi 
hfM of lilt body, 
<hsK U JlOilH 
ibMe i*’{urek 
hn beeur»<aft« 
fifiicd(l). 

C *464 1 


(s) Ftdt BsU T, CAemsMf 1 C«rV P, /T, t4t« note a. 
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CASES Argned and Determined 

Mr. Kriig^f one of the truftecs under the will* died before the 
eftates were fold, but proved the will with ^ndrtw Meurt^ the 
other executor. 

The bill was brought by At':tre^ the natural fon of the 
teftator to luve tht^ciiatcs tblil by a decree of this court, and that 
the money nr in ni; th**rcbv nny Iv; difnofed of according to the 
will, ai;d than he defendant/\Ar J/.iT* miy fet forth whom lie 
Maira ' tinder and wUai. in ihc laid prcfnitTcH. 

fwr*'’. !?«///• 'ri;U Is A \cry piirHculjr cafe. 

11} the dr.: the ^ * devolves upon the court 

in whns man • l:»y out the muney. 

U mii/l Iw.ipiircharc of l.nida which only arc capnble of car¬ 
rying all t]ve 

'I'hc priuctpjl qnvllinu lu this caul’s ui, whetlirr an cflite^ail li 
to Ik* ihuiicd to iW pi dtuid*, or an efutr^ for life only. 

Where lauds arc* to !*« fciilcd to one for life, and to the heirs 
of hU body, thcr.'h r.ocJK*. where fuvh a limitation has not been 
hHdtohcan crnn**uli: on th** other hand, iherv U 110 c.iic 
where it u to b fcilkd ;<» one for hh*, .nui after Ida di arh to the 
idue of hu UkI iac luch a limitation has (wcu conlLrucdaii 
CllarC'tail. 

In rite raft, of AAV vcHua 1 53^1 there 

W4A no ciU*c for Ulc p.iriifularly g veu bi*?orc tnc wonl 
wiiich dl^K’rs it from the prefent cufc 1 and yet I«ord Kccjicr 
faid upon the hko wnuU hi marriage ujtlclc9| it would 
not have 1 k**ii couiliucd *01 cllatc-t.ii), when it uppc.m*d tlic 
ellatc was Intended 10 i»c prclervcd for tlx ill’uc. ^tJe ibt otfe 

Hide verfus C./«*nm;/, \l*, U\ 142. where it is laid down^ 
that there is a didcrcuee between a deed and a will, as to con- 
ilruclion. 

There is fomcthlng 121 this will that denotes the iiitcution of 
thetcilator, that the pluinttiT Uic'uJd only tnkc au eUate for life, 
for there is a difiincUon between the \rording and fnmiing nf the 
liniitatitim: In the Rrd place, die eP«ate U during the lives of 
the defendant and die phiiiithF, to continue in the truf- 

tces; and w*hen die tcflator limits it to the platntill* for life, it ii 
to permit and fuficr the plaintiff to receive the rents and profits, 
aud when the limitation is to die iffue, it U to their ufe ami 
behoof, and the court (hcmld, as much as they can, preferve the 
intention cf the tefhitor. 

'Flic words, i/t dtfault 9/ fneb iffue to Peters flxw the teftator 
intended tliati^r/^ fliould not take while there was itTue of If/uu^ 
yjue ff bis hc^j takes in both male and female, and there mulk be 
crofa rcmtdndcrs to the ifTuc female. ^ 

Lord GUfKrebj verfiis BffviUe^ C$fei in Chenenj in Lord TaL 
tot*j rime, 3, ia in point*! and 1 fiiall in dua cafe make my de¬ 
cree accordingly (1 )• 

* There e detire to mAeei in tnS fa d>f9 Ufcp vtUwit ta^achneftl cf v^ae, 
toitacwy wdttc in bour$4 ezeepM, itAtinacr to the JlTvc of her borfy, mm nm* 
givttf «Uf iA tfuu fm ur« f$Mi tod A ftnft rettUacAi ieccetd. 

(1) Lit, 1736. foS. jaa. 



in the Time of Lord CbaaccBor Hi&dvku* 


.it 


CMm/fy rerfus Coantefi Donfogfr Oxfird, March i74i« CiTc lbs* 


W HERE a mortgagee is made a partjr to abill» praying 
reUuf b die fame thing as praying to redeem^ for rc« 
deinpiioii is the proper relief | and if upon a reference to u maftcTi 
to fee what is itue for principal^ interefti and cott8> they do not 
redeem.the mortgagee^ the court wUh at hb application, difmifs 
t)jc bill as agaiuA miii> wluch is equivalent to decreeing a fore* 
dofiuc* 

lb« €0wt will itfmiia tbt Sillj vbkii It cfnivaJeai 


Pnytif rdhr 
where tqjocu 

S 4 |^i; nifvtfg 
Is the CkM: 1 ^ 


fri)iQf Ui 

fvi't rvtKfi w a 
nu. Ibcvda 
Rc: redeem Lin, 
ta a rMedoCwi* 


Brudeneli yer(}i% Bxigitpng March gf 1741 


[ ^ 6 ^ ] 
Cafe SOI* 


T he queftions in diii caufe arofe on the wills of hlr* 

Rukard Bou^htcfig the brother of die dciVndAnt* 

'Phe hrll will was dated the iadi» 17^)8. 

luthc name, (s^c* I Hkhard B&HghtMofg ifr. do give and 
dtfpofe my wordly edate as follows : tiieie|uiu|iT- 

rA ander A Ir* 

will w^rt s dufft Appn the reel eftM, ww* erbetWr revoked by a fetoM? Lord Ilsrt^wkki deertsd 
«aJ/ the toiler foou to be rij/ed o«( of (k« real eiUce u* the uAmot. 


Imfrtmifi I give and devlfe to my lifter liiizaicih Brudentf! the 
funi nfllooA lobe laid out for the advantage of her frlf during 
lif/, an<l r.f;er wards to her cltildrcn \ and like wife 1 iKg Oie will 
take the advice of myexecurnr* 

lion: T give to my lifter Meitztf Layng^t fum of 400/. to be 
laid o’a in the fjme maimer, aud to the fame purpofe as Mrs* 
BnidctifU^i, 

The t<;ftaror gives fomc fmall pecuniary legacies j and then 
follow thefe words: 

Le/f/y, 1 ^he rematnilcr of my eftate at Ncajham and 
ill the bilhoprick of Durbamg and all my freehold and 
perloual eftate whatfoever not herein other wife difpo&d of, after 
payment made of my juft debts and legaclest to my brother Shucks 
ba*yugh Beughtmg whom 1 alfo appoint my executor to this my 
bft will, thereby revoking all othm \ Wltncfs my band, 

BkiarJ Boagbiatu 

Signed and puhUflicd in the prefence of 
M, 8 . H. B. J. C. 

The fccond will was made at Ljons, dated the'aid of Maj^ 
K. S 1741* 

Ill the name of God, Vc, 

1 fOchard Hwghionj Fellow of JiU Smds college, Ostfirdg make 
and appoint this my laft will and teftament, hmbj revoking all 
other wills* 

ImfrimiSf I give and bequeath to my dear Cfter Layng the fum 
of loof. Srrvff 2 {y, I give and bequeath to my dear fi&r^rwts- 
mil the fumof 400 /• 



CASES Argued nnd DetemmecT * 

, I and bequeath to' my dear brother Shirihrvugk 

% S$yghtaf$ all the reft of my eftate, real and perfonaij and appoint 

him my executor* 

Signed RuharJ ScugBtfin^ 

Tbext were no wltneilea t but the whole waa wrote with hli 
own fund. 

To SBi/fUircugb Stt/^Bi$n, Efq, 

I beg to recommend my lifter Bruirntll to your Lmdj)e&; and 
befides the legacy left her, I beg you would give to my Godchild 
aoo/« and in caie that child ihould be dead, 1 deCrc 30U may 
give tlut fum to her elded foni 1 defire tliis only in cafe you 
make ufe of die laft will* 

Richard Bcughtw^ 

Lpni% Jvne^f < 74 <• 


J *70 ] 


This bill was brought by Mrs* RrudtmU and her hulbsndi to 
have the legacies left to her rufed aod paid by the defendant, out 
of the teftator’s real eftate* 

l*he firft will was executed by the teftator, in the prefence of 
three witnefles, and in every rcfpefk according to die ftatutc of 
frauds ami perjuries. 

The fecund was made at lywr/, ui his laft illners, hut was not 
executed according to the ftatutc v alterations are here made in ihe 
legacies to Mrs* BruitntU his After, and like wife to Mrs. 
another After s and by the bft claufci the xefuluc of his real and 
perfonal eftate is given to the defendant* 

The principal quclUons are, Whether the legacies given under 
the firft will, are a charge upon die real eftate, and whether they 
are revoked hy dw fccond will* 

It was infilled by Mr* Smith, now one of the Ila die 

Exchequer* counfcl for the pUintifIk, that the legacies arc a 
charge upon the land, and is exadlly the fame as if the tcitator 
had given a part of the laud to die legatees, and falls within the 
intention of the ftatutc* 

That the legacies muft take place out of the real eftate, or be 
void, becaufe there are not fulficient perfonal a Acts to f^tesfy 
them, and that giving them out of land and money, a mixed 
fund, will have the fame confidcration as if fingly given out of 
bnd, aod for this piirpofe he cited the cafe of Owym and 
ITrifr/y Ay. Cc* Jh* 409* and F* W» 343* and Fw. in Cbatu 

459 * 

Mr* JoiirtRy counfel of the fame fide, faid that the ftntute of 
frauds aod pcijurics was made upon the plan of die civil law, 
and that it was drawn by Lord Chief Juftice affifted by 

civilians, and therefore the civil law was of ufe in determinitig this 
queftion, for which purpofc he cited fcveral paflages out of die 
Digefteo ftiew the fame fokmmty neceflary in caucelKng, as in 
m»ing willi* 

Mr. Ahrmy^ counfel for the defendant, fasd* he never heard 
that the civilians had any thing 10 do with die ftatutc of frauds, 
but only with the fUtute of diftributtons* 

% 




10 the'Tlioe of liOtfl CfaoceOor Kaodvikk, 


^ 1 ^ 

He inRAed that the difpolitioQ of a teftitor is reroeable to the itvMvKSb 
time of his death, a«d that Mr. RJc&arJ SwgJbtut had wholly’* • 

revoked the firft will i that his intention aa to thk real ellate va« 
the fifne in the fecond will at in die firft, dnd bit intention as 
clear by the fecoud to revoke the perfonal legacies gi\*ea by the 
fir ft. 

Hiat in the Commons, no other will hut the Uft had been 
admitted to be piovcdi dut die trufts m the former will did 
never arife> and therefore it it fufHcient for the defendant to 
ihew that cbofc are not legacies, bccaufe diey are clearly re* 
voked. 

He put this cafe ai (bmciking fimllar with regard to the courts 
difpeiiGngwith funnalities in revocations. 

Suppose an cltate is mortgaged iu fee, or for a term of years | 
now die intereft is veiled in the mortgagee, and at law cannot be 
taken from him, but by reconveyance to the mortgagor, or for* 
render of the term, wnich is a neceftary ceremony ^ and yet in 
this court, if the mor^gor fhews that be lus difeharged the 
debt, tlie mortgagee (hall be obliged to reconvey or fnrreiKler; 
he cited the caie of Rhhsrds and Sjmj^ before Lord Harthtnch 
^ulytht \)ih 1740. Jhrrutrtl Rfp. po. * 

What has been iiiGftcd on by the pLiuii.T^* counfel, that the 
legacies are difeharged as to the perfonal ellate, and yet afieft 
the real, would introduce an abfurdlty, becaufe the ceflatcr tn* 
tended the real eftate co the defendant in both wills. 

He faidtbii is not a cafe to be mooted now at the bar, for he 
appreheftded the point had been deter mined in liryie v. Hrydt^ the 
yroxiU of the decree, as mentioned in the report of Uiat cafe, in 
Cnf, 409. o/v, that fmb /rge/erx tf the ptrfinaltj ui the 
jirfi ^ili at are hfi aut in the fteaad wU/f left them* 

Dut, in the Keglfter, the words are, I*hatthe legacies de- 
vlfed by the firfl, atti mt revoked hj thefteanJ^ were to couiinue 
charges upon the real eftate. 

Tlie cale uf Oanat and Triert is not applicable \ for as the 
prerogative court nave admitted the fecond will to be proved, St 
is rejefling the firft, and is concluGve as to the perfonal 
eftate. 

'iliat there has been no cafe cited to ihew, that the words alt 
the rtfi of my tjlate rta! and ferfiaai will extend to zSt£t the rea) 
with legacies. 

Mr. Smithf in reply for the plaintcIT, drew an argument from 
the outlet of the firft will, that by the words wrlSy effe&tf the 
land was originally and primarily charged at one and the fame 
time with the perfonil, and the latter (Sd not come hi mid only 
of the real, and therefore the counfel fur the defeo'fant beg 
the queftion, when they call the perfoiul the origitul fund, 
and the land only auxiliary, for they were both' primarily 
charged* 

That in the Utter ctaufe of the firft will, the word legacy (for 
the words are, after payment made of my lull debts and legacies) 
is applicable to land, as well as perfonal eftate, and for tliis pur* 
pofs cited she writ uf ett gravi j^uen/a^ where, though it is a de* 

vife 


Ca70 



$ 



» C A S E 8 ArgMd ud Deteroimed 


f Kc of landt, yet the word Ugmtrn U made ufis of. FiJ. 7 /r 
*****^*^*"‘ fuw <rf. ^ Wir. Srtv. 459^ 462. where there U the 

fenn of the will to the mayor and bailiiTi uf Oxfird* 
liOftD CKANCILLOt, 

This is a cafe of fome nicety^ and admits of Tome Uifltnflion 
from aJl the cafes that have ht en cited on either fidc« 

*n\Q/ 4 jl queiUon if, *Wl>wthvr tlie li**;ici(.8 gUtnby the firft 
will, aic rcN^cd by tlie fecoiid? 

The Jicmd queftkn u, Whether the kfler le^cics under the 
fcco-'d Xill, \ chaigt 1 j*nn the ttAafor's real cAatc ? 

The KAator had a imiU pmlonal cflate, anu a real cflate \ by 
die hrA ^el]J, wliich was duly ciecutcd, he gives to Ins Gilcr 
BruiLthii floo /. IS<» and to lus GAer 400 A and the rvftdre 
of his real and perfena!, not before difpolcd of, after payment 
of debts and legacies, to the defendant. 

Uy the fecond will he evpicfsly revokes all fonner wills (1 )• 
and gives to his Gftcr only 100 A and tohL ftUi PtiJtfUi) 
only 400 A the rcGduc of the edateas before to the defsudart ( 
f t^X j this was not executed aecoeding to the ftatutc, but Ik in« iuHi- 
cieni as to perfonal cft.itc, wis admntcd to be prm.d in the ei* 
cleGaAical eourt; cherr is likewife a codicil accompanying it, or, 
as H11 ca'U d in the Commons, a tcAamentary Ala du*v* 

llie bill is brought by Mis. RrutUthM her hulLamI, to 
have the Icgacks given to her under the firft will, raifetl oul of 
the t.ft itai*s led clUte. 

Th)» mud dtp^'fid upon the conP.ruQion of the Astute of 
frauds and |icijuries, and the confequcnics of law aririug up* 


on It. 

It is very certain, no devife of linds can lie made, but with 
fu *h Solrmnity accompanying the c\ccutiofi of it, as is dircAcd 
by ti .s ack; and.it is equaUy elf nr, where a fum of money is 
given ou>,tnaby and primal ily out of land, a will with uut 
cha gc * 'lull \ c qually executed uitli the lame folemnity; bccaulc 
ii is cMifiacrc^ in this court as pair ot the land, Gncc it lan only 
be raifisi by fale or difpoGtioii uf pail of the land; and tliis Is ana* 
lot ous to dx rule of law, that a devifv cf rents and profits is a 
dcviie of the land itfelf* 

The rule is likewife tlx fame as to revocations of a dcvlAc of 
lands*, and with rcfpcdl to a revocation of n liim of moofy 
charged by x wnl upon lands, they muA bodi be revoked In tlx 
fame manner. 


Whcr«troiB*f 
mof^j j» sivcA 
wvisf 
tanSf 4 «in»*th 
thAtcIlll.,. AUft 
bce^ully evv« 

«Q(»4 w b iIk 
Crafi (blemgity, 
bekAlviti' CM.* 
io thi> 

«Mitu fan of 
keloid* 

• Tba f«lt ii tW 
Itae ti to le* 
yototK^ of I 
Sevifesf Imd-, 
srevg^UrtA 
of a fum of 

mof ebarsoS «e liadi, ibey mdk \a iweluii U dw £«• ouMcr. 


•Thonuffirtati But tlxn it muA be confidcrcd tliat *here are different ibns of 
«■ w..j^tkpnr* revocjLlons, or ulemptionf. c.dl it which you will | there are 
, 5/wij^ib5s t^ocatlons of tlx icftamcnt or inflrumcnt ilfclf, which 

era.ftf^uif*^ multpurfue the diredtioos cf the ftatutein the fisdi fcttioii, by 

vihicb riieevtofUie fUutr, lei tmaao w tbrp AS W6if« 


(1) riik Omm V. t Cox't F. IK 
pdRferacei* 


143. FtofFf Pm, Clm, 449. S. C« 

cancelling 



• ^ 




in ibe TiOifi of I^rd Qancdor HAumricict; 



onccUrng Of obKtmtingi but^ bcGdet thefe expreb rcvocA- Bbcbiicul 
tions, thm are virtual onca, even fmcc the making of the fta- 
tute ; as by eztlnguifliing or dellroying the thing devifed \ and 
where that is done by the reftatorin his JifcHime, it muft prevail» 
and this U founded upon maaims of Jav« CcJfat.U cMja eejfut 
fuhftih funtie tiiHtur tj tjuvi fttnit tltertfore ihefe 

are out of the ftatute^ and remain as they did before. . 

Suppofe a man makes a wall according to formi and after- Sappore&^Ub 
wards fells or cenve^s away the lands he had deviled to other 
perfonss rioiwiildtatiding tlie form of revocation preferibed by af:eT«>r4»ihc 
the flatute is not purfued, yet it is a virtual revocation, for it is (oU ui4 
not ahfnlutely neccHary a deed ihould have wiincllesi it is good 

Without it. /bra ctf rrwa- 

tioA tbe ftjtwte prtferibes It &9t purfueij ptt il u s virCoal rcvocHtiad. 


SuppofCy after making a willi a man makes a feo^ment to the f 273 } 
ufe of himfelf and his heirs, it is a revucalit'ii (1 j: 5 )up|iofc a Arc«faea. • 
man charecs his lands with a debt, and aficnrards nays that 
debt, itiscxtin^i ancl yet h<^rc is no formed revocation ^ or fup- tuln, Uarew* 
pofe he ch:ir;p;s his lands nnth a portion fur hu dau^Jiter of 
lOOoA and i^ivcs her flic fmic in his life-lime, this is a rcvoca- 
tioii of tlic charge, though there is do aiflual one (a). pap 

tliAt rtt'bt, It tM 

•itiaA, iboiigh ihcrt It jm m«aiu 1 ivTnca'iutit laiidt tharerd wiiht foril'm by t wUj, and ilie fjiaa 
^ten by udtur »n lui iUc*amc, «. t vinuti nsuvMtiun, ib* e^b a» tdtiul oue. 


80 in the prefent cafe, this gentler;an makes his will, and 
gives general legacies, which mu ft be taken original 11 y for per* 
fonalj the latter words imieetl create a cliarge upon the land, 
but in their primary intention, pcrfonali and, witl^out contro- 
verfy, if there had been perfon^ ailcts, they would hare been 
Hr ft applied, and the land only a collateral fecutity (3)1 but if 
the thing fecured be taken away, huv cau tlic Iccurity itfclf 
fubfift. V 

It has been faid, tliat the real eftate under the Hrft will is to l>e Iq bU 
conGdered as originally charged: but I am of opiiiiori, tliat the ‘ 7 c|!i^ 
real eftate is not originally chared, hut given only by way of dunU ^ 
fecuricy: the cafe of Hytif and nyJe is a cafe in point; and in onnA 
all tliofc cafes, where a man gives a perronal legacy charged 
upon real eftate, and the will is revoked, the legacies are gone, c«svs 

fftr vHvre the 

bnd ii meent m1 | as a conaicnl Security, ir the t2ue| teciArci be uken smv, d>c iUetf * 

caAOSt Tubfia. 

There is more difficulty in the feeond general qurftion whe¬ 
ther the leifer legacies under the latter will are a charge upon 
the land; and 1 am of opinion tlut they aTe» ConGder it in 

(1)1 RiL 4 k. 615. Djet 143. k. (a) B 4 Ufis v. mi$ I ret. 416. 

SergejM v. Pax, aM % voL 575. note 

wet V. PwJty fefi, 324. * 4 kw^ V. 'MitUry (]) /'isV Phifpi V. ante fj» 

398. Martin v. Sevare, Barn, Cka, Gnimr, liunesckp 4t4< 439. AOia 
Ref. 189. DatUy V. Dmuy, 3 H'il/* 6. H^eiktr v. Jmkfiut fsB. 615. 

IS. Afttk, 633. S> C« See Pwrfen* V, 

Prtemanp 3 vol. 741. and aous. 


two 
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' CASKS Argteitf aitii Determ&eif 

« 

two lights: FrJ!^ As if new legtcics were giTcn ortgiiullf tni 
dt mv9: And /rcoffti^ Whether they are nor part of the fame 
legaciei deducedp end newlj aodiGed \ it would be a ytrj un« 
fortunate cifcumftaRcei if the food fliould be gone and taken 
sway. 

'ilie words of the fecond wiU; v * 

1 give tlie reft of mj dhre, real and pcrfonal, to mj dear 
^ brother Sbuf^iprwsgb and appoint him my executor/^ 

yiiU tlic llxond will. 

So that the landp aa well as the perfimal eftate* is given tolhc 
fame penon that he makes executor: all tlic legacies CDoOdeTed* 
as tm» arc charged upon the land. 

A man oiay, by way of power, by any wririog ftgncd by hifUi 
le enibh.ll to charge the bnd« K!Je &'r Jffiph ^nion 4/ 

tp/utb pmyr^ in tie <tp ^ Altifien r, Ktipeu^ in 1 P, 411» 

I fteno^rcatcr inconveiucnce in ihisi than where a man chargea 
his lands by will with the [uy/nent of his dcbts» for then all 
debts he coatradis during his whole life will be a diarge. 

¥ 

* Suppofe a* man makes (wo wifis, as la often done, the firft 
charging tlie real clbtc with lus legacies: by the fecond wiltj 
thtre SK general pecuniary legacies, but is not executed* in 
form, yet I moke 00 doubt, but the latter legacies in the fccond 
will would be equally a charge upon the la?id (i J, 

not 

SftcevuS lo iwm, ytx iSc I/.tr Ljicjci «U1 W s upM die Usd. 


r a74 ] 

tM6 ditried 
ly «iJI With d» 

pi)awAt of 

dtbn, all the 
.4thu C0auj6rd 
Ijritalatwdur* 
fag hii whale 
Uft, wUI be a 
<har|v» 

Vh(A a SHt vlll 
diAi|ei ivel 
eibu vrtcblegt. 
cm, sad I tv. 
eend |l^si<- 
AtrAl pecufliarjr 


The rmlter 
IvcBi giTco here 
iaiirr ihe faeeed 
Will, if buc i 
tciTndai at 

|Wea by 
lh*#OTMf| and 

4s eels mw im- 
dcUed or 
itd, sod equally 
• chsxfeOQ (he 
ml ettiSi. 


But, in tliC prefent cafe, there i: no nccufion to go fo far, be* 
caufr ilic legiicies given by the fccond wiil, may be considered at 
part of (!ie money given by tlic Erft, only new modelled or ijua* 
iiSed; thefe are lefFer fums, tc*j L infteiid of 400/* and 400 A 
infteudof 800 A if given exadly in the fame manner, and to 
the fame perfons, there could have been no doubt but there being 
leller fums, would have been a revocation pn Wite^ and un¬ 
doubtedly a charge upon tbe land *, but the being given dtflerent* 
ly, sud to diftrrent perfons, makes the uicety. 

Howev'cr, I am of opinion, this is no more than a lefllming 
of the qvmtim of the money given by the former will, and only 
diOerentlv xnodiEed, 

4 

By the reftutoris doubt, indeed, vit$ I deCre this odly in cafe 
you Ibould make ufe of the laft will: it looks u if he had an iu« 
(cniion to IciTt It ia tlie Jirercrion of the defendant, whether \iz. 
would make ufe of tlie laft will or not, tho’ it is a Utde odd this 
Oumld be hirintention, becanfe the one was for, and the otner 
againft, the intereft of his broilier; therefore, upon tlie whole, 
I muft decree the raifing the Icdcr fumi out of the realellatcoC 
tbe tefiator. 


(ij fidr fimtwU r. P^isr, Ant. 



in tlie Time of Lord Chancellor HiaowicKi 


Witit TCrftu Dcdd^ March tji i74t« Csfe ao 4 { 

T H E bill was brought bj a judgment creditort to be Jet in Rtiu ck.u 
upon an c(bieof one Pn^ and his wife in AlrtU/t/tx^ 

^pruferably to rlic defendanti who was a mortgagee of the fame 
eftutCt upon a fuggeltion dial the defendant bad notice of t!ie 
judgroent before tlie mortgage was esccutVli and like wile to 
inquire into the conuderation of the motigagc. it 

bif (w the 

feiidAnii a nwitpsts of tlie fame eftate, an a fii 0 eftim he kd aodee aftbf jodam'.^Bt Wf'r ' tlir ma.i* 
SJ|r w« elefiuud. The judgment W 4 i entered on 14 JiUi of Msr*^ r7}*t Oof m ttj'Hirfd tift fSe 
ivi 17 HI t^a wae mjik the a^ih pf I 7 U» wdrrftiilnJ ^itmcLw .J, 17 

Thrrv Miig aa^ m tvtfijfm 9f awwe k mnremm m Su eWieamiiv t* a 

^ •/Oerfiaif t Mik n arevw Hpr^miktdtirtii* h /he « rk Sk /kkk M^Mea 

/S. ap^uajmfd wkh t^u ^ 


'rite judgment was entered upon the tath of Mareh^ <733) 
but not rcgiilcred lUI the lath of 1735* 

The mortgage was made die author 17351* and re« 
glftered Jum the ad, 173;* 
liOKD CUANCULLOa, 

Tliii cafe depeiuU up<m ilie notice the defendant bad of the 
judgment before his mortage was regiflered; * 

Tlie rcgiller a£l, the 7(Ti of Ann* c* ao» is notice to the panics, The ra|liler Ak 
and a notice to every boify (1) j and the meaning of this liatutc 

was, to prevent parol proofs ^ nodee, or not notice* nriiV.giifit 

v.«i 10 preaeat 
fin»l ptoofh «f niHJce* 


But notwiiliftanding there arc cafes where this coutr have 
broke in ujwn this, though one incumbrance was rcgiilcred before conn Uave bi^ks 
another, but it was in cafes of fraud: die Hrfl was an Irijh cafe k upouthc aft, 
ill the Houfe of Lords (ah the next viru a Toryhire caufe before **»*®"' iasum- 
Lord ChujiccUor King ( 3 )* IS'rt 

There may polfibly have been cafes upon notice divefled of ukxher. 
fraud, but then the proof mull be extremely clear* 

But diougli in the prefent cafe there are itrong circumftances 
of notice before die execution of the mongage, yet, upon mere 
furpiclon only, I will not overturn a pofitivc law. 

'fhe firit evidence is E/rzaheib Hinf, hut 1 cannot fay any 
great flrcfs upon her depofition, it is only an account of u con* 
vcrfatlou at the Uvenii where the plaiutid*was prefeut with 
IMJ and Buricn^ the agent of Dcddi the next is Thmes Prieto [ 27 $ ] 
who fwears that the pbintilF told Bvrt^n^ be knew of this judg* ^ 
ment before D^dd*% mortgage, and that defendant Xiyt/did not 
deny wbat the plaintiff faid to BuripH^ but then be docs not 
fwear that Dodd heard what the plaintiff laid. 

The moil material evidence is Sarah ///w, who was prefent 
with the plaintiff Burton and Dodd on the 1 Bth of jnne^ <739# 


(1) Sfd videMtrtcock v. DUkini^ Amk* (3) Blades v. Bladesf 1 £f. Ak* Jj 2 * 

678. p/. IS, 5 . C./btf. 3 rei. 654. S. Q. 

(a) Forkiss*Diayha^ I ^^67. S.C. 

Mf 3 voI. 653» 8. C« a Bn* P, C* 415. 

VqL. U. S 


It 



Vj6 CAS E'S Atgoci and Determined 

ft a neetine In order to adjoft all martm in difference betweefi' 
them: ihe Tweartthat the plaintiff then charged IkM with notice 
of the jndgmentf prior to the exccutioa of the mortgage) and 
that DiJd anfwered) it was true lie knew of the judgmait) but 
that lie knew, at the fame time, it was not regiftered) and what 
were a£U of parliament for, uulcft thej were eftdluaUf ob« 
fenred. 

Undoubtedly thik Is a material evidence^ but then it is only one 
u itnefs againll the anfwrr of the defendant (i): it il true hif an* 
fwer la veryloofet by referring from one aiifwef to another; but 
it) the laft he fweara to hit Kliefi that he did not know of the 
judgment rill after the mortgage was executed. 

So that here is barely the evidence of a defendant*! confeffiorii 
in contradidion to his anfwcr, and contrary to a pofitire a£t of 
]Yarliament made to prevent any temptation to perjury from con* 
trariety of evidence. 

Some ftrefi has been laid uim>u being an agent of IMJf 

and likewjfc tlw folicitor In the caufe of hiue and Pro ^; but at 
thii tuit was two ^cars before DsJtPi mortgage) it vnll not af^ 
it€k Ikdii with notice* 

Uut what weighs principally with me, is the great danger of 
overturning an a£l of parlumcot) and making it mere wailc 
paper. 

Ctcunod«cUa To be fate apparent fraud, or clear and undoubted notice) 
ptifrr sfMoS if would hc a proper ground of relief (a}; but fufpiciun of noticC) 
though a ftrong furpicioii) not fofTicicnt to jullify the court in 
thouih • ftr^i breaking in upon an a£t of parliament. 

■•lUi wiU net 

(be CMTl lA brvekirf in ifM m aQ ef petrunmii. 


His Lord/1>ip tlicrefurc decreed, fo far as the plnintiff% bill reeks 
relief by poflponlng tlic defendant DodiF% mortgage to the plain- 
tid 's judgment) tliat it be difinlfled witliout colls* 

But being doubtful as to the confidcration of the mortgage) he 
referred it to a Maitcr to take an account of wliat was juUly and 
hna Jliif due to the defaidant before and at the time the 
mortgage was executed. 

But would not ditt^l the in(|oiry as to the fums of money pre^ 
tended to be advanced by him after the mortgage, becaufe there 
was no pofitiw evidence as to fums advanced afterwards, but 
onlv hear by and information from tint defendant Dodii^ that 
fucii a one hcitd liim fay, and another was informed by him, 
that he paid part of the couiidcratioi) after the mortgage w*aa 
axccutcd. • 


(i) tTiifmr* omtf ip. Lt AVw v. £# hTrvcp /«yf. 3 vol. 

{i) BlsUet BUiit, 1 35I. SMJtay^CtXt 624. Ciiiy. yiX. 

p/. la. V. /fwi*//) I Stra. 664. 



in th« Tims of Lord Chancellor HAEDwicn. 


^77 


Cor verfui Cnri att appealfnm tie lUl/^ Marti ijf t^ 4 ^* Ctfc 305» 

HE bill wu brought bj Cjt a child, adranccd with Afak<r>iAt«* 
^ 200 /• by bis father in hit Ufe-time| who waa a freeman of m«A of 

iMtJoftf to be let into hiaflure of the cuilomary pan, upon 
bringing the money fo advanced into hotchpot ^ and that Ci^a too/, o^iap* 
Crr, another child of the freenun^a, might not be let into the two 

cuftoaury (hare without bringing hit aoo A likewife into hotch* 

pot* |tf« bln tool* 

taJ lookan- 

(flptAr fe Mch Ui put of I Icftcf, ind » Aotttiof 4f«rtlio/idieo|ive)ija tktotlirr loo/. tndtook 
t reetifC fnm him in fuJl of wm wm inreoica bim hn (Iw will. The i ftacer dit4 withoot illrhBf 
1^1 will. £W Ha iwitk had thr lOoK wmp U ta^fidtndm m md hrmiM mf hathfat 


Ciartee Car, who la the principal defendant in tliU eaufe maket 
thii cafe, that he had a legacy of 200/» left him by hia father’a 
will, and the rclidue of the teftamentary part being given to hia 
fiftcr and another perroA(i), that he ought to have tlie prefer* 
ence in the te (lame n tary part, and the reCduary legated take 
fubje£l to hli legacy* j 

It appeared in evidence that Ciarlet Crr, two yean after the 
will was made, came to die teflator, and faid it would be of ad* 
vantage to him to have it in the lifc-ttme of hia father, upon 
which be gave him 100 /• and took a receipt for lodA in part of 
a legacy intended him by the will, and a Oiort time after gave him 
the other 100 A and took another receipt from him in full of 
waht was intended him by the will* *| 

The teftator died without making any alteration at all in hia 
will. 

The pblntiff *a counfel in fill that it muft be taken aa an ad* 
vancemeiit of CSer/r/, and cannot be a legacy, for notlnngcarl 
be a legacy which is given in the lifeHime, becaufc the will ia 
intirely under the controul of the teftator, who might have bid 
his money cut in land, or revoked the legacy, and therefore 
muft be conOdered as an advancement, and brought into hotch* 
pot* 

Mr* M/tfraj for the defendant infifted, that it cannot be 
looked upon aa the payment of the bgacy, but ctdy accelerated 
in the life-time of the father ; and notwichftanding he received 
it in the life-time, U yet intitkd to 200 A from the dead man's 
(hare, and the reft of the freeman*! children have no right to, 
interfere, becaufc they have nothing to do but with tbe^uftomary 
iharc. 

This ia a difpnte fiarted ehieflyby the reGdoary legatees of the [ 17C ] 
dead man's (hare* 

But infifted either that it (hall not be confidered as an advance* 
ment, and then Ciarlet Car b intitkd to the legacy | cw if it is an 
ademption of the k^y at to the dead manb part, that then ho 
4haU come in upon the cuftootary (lure, witho*;t brijiging the 
goo A into hotchpot* 

(I) The lefidae was gSrta to C&or/rr Csr aad kii dicr* 

8 a 



CASES Argued and Determined 
V* Loud ChakcelloKi 

Here aoo /• given to Charkf Car under hie father’s will v 
if it ftood upon that foot, it is undoubtedly a Icga^; but two 
yean after the will was made, upon the foil’s folicitatione) the 
father at two different payments gives him the aooA and takes 
receipts 

T'he confequence of this ist tint it would have been a fatis* 
faAion of the legacy In the cafe of a common perfon (i )* but tlie 
teffator being a freeman of Lwdon, and having no wife^ one 
moiety belongs to the childrenj and the other moiety is the dead 
man’s part; lb that if dories Qtr had not taken tlic aooA in tht 
life time of the freeman, he would have been infallibly intitled 
to the legacy out of the dead man’s part* 

13 ut it has been in fitted on by the other children, that this is an 
advancementi and that if dories will claim any fliare of the cuf* 
tomary part, he muff bring the aoo A into hotchpot* 

SibineJIikliA* Supposing Chories*% legacy had not been rcIeaftHl, where a 
^ niici lAAMhs freeman of Laml9n uives a kiracr generally to a child, the legatee 
take l(|Kyi cannot take the legacy, and claim hu cultomapy part too, uiileis 
•oS cUim hit the teffator exprefsly mentions, that the Icgicy ffisil come out of 
his teff^menury fluire; aud this is the effablilhcd rule of the 

tcttalMiMOtMna COUrt(a)* 
ifficr ftjii 

esae vat of hii ulUauaciry (kaxe* 


I am of opinion CtorUs *9 aoo A mult be brought into hotch* 
pot(3), for it would be a molt niifcluevnus thing, and a fraud 
upon the cuftom, if it was otlicrwife : for then a freeman might 
give a great fum of money to one cltild by his will, and after* 
wards take a receipt, for it as a legacy; and if 1 was only to con* 
lidcr it as a legacy rclcafed out of ihc dead man’s part, and there* 
fore not to be brought into liotclipot, this wouUl be an india'dt 
method contrived by a freeman to Jcilcn Ifis ctjfloMary Jbart in ia* 
TOur of one child, to tJic iletrimcnt of the reff. 

So, for this reafon, I think if a freeman gives a grots fum to a 
chi hi, whctlicr by way of advancement, or upon a cluUl’s rc- 
lea Hog a legacy intended under his will in the freeman’s Hfe-timc, 
that money muff be conGdered as an advancement, and brought 
into hotchpot* 

£ 279 ] 'fhe rcGduary legatees of the dead man’s part, who are tlie 
fiffcr of Choflts Cur, and another perfm, inGff the 200 A receiv* 
ed by dories in the freeman’s life*time, ought to be taken as a 
falisnQion of the legacy: but iiotwithffancling this court is 
compelled By the cuffom to fay this is a grofs fum, and an ad* 
vancemcDt, and that Char Us muff bring tltc money in to hotchpot, 
upon the cuffomary ihatc, yet it U infilled there is an equity for 


CO V* Cruhhtmuff 48. note 

(a) So FredetUk v. FrederUk, I P» 
ysa« C^atrm Baimpsa v* OrtewimuL 

I P. fP-. 511 . 

(5) His f/ordlhip declared, that the 
payment of the aooA wai aa idespUoa 


of the legacy, and the fanw ought to bo 
coufidered as an idvaDCcment, and ought 
to be brought into bocchpoi* Beg. Lit, 
st 174.1. 


• CiarUs 
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, ChavUs to have To much otit of the furplus of the dead man*a Ca« v. 
Ihare» before it i« divided between tlie refiduary legatees^ at he 
raajr ruflcrbf bringing Iiis aooA into hotchpot upon the cuClo- 
itiary fliarc. 

* t But I do not know whether it would not lie better for thii 
court to determine, that the defendant Grr fliould bring 

lus two hundred pounds at all events into hotchpot, and take 
his fate there, whether he (hall get any thing or not by fo doing, 
without allowing him the liberty of coming upon the deadman*s 
/hare to the prejudice of the rcGduary legatees, for fo much as 
he fliAll fuffer by bringing tlic two hundred pounds into botch* 
pot» 

But his IjorJdiip referred the confidention, wliether the de¬ 
fendant Charks is in titled to any, and what compenfation out 
of the furplus of the dead man’s part, for fo much as he fliall 
fuller by bringing the two hundtttt pounds into liotchpor, till 
it comes back u|>on tlie Mailer’s report (i), bccaufc it was fiul 
by counfel, it is doubtful whether there will be any furplus aher 
the leg.ictes charged upon tlie dead man’s part arc paid, it being 
apprelituUcd tliey wUl eahaull the whole* 

(0 t74i. fel. 68 


^.^rrvf 7 /r Tcrfua 5 i^vrv///r, Manh ip, 1741, vptn ovoyi/wfir* 


Cafe 206* 


O N the firll of jffril 1699, by articles on the marriage of tbfn 
Rffbarfl Bt^rvitU^ A/ViWd’s father covenants to kith wtt m 
lands upon him, on payment of 3000the pottioa of RicaariTt 
wife* 

Uariwkh 

d»ti that fvcb tn&cc» tbciiU W IAxtc4 w the conTSTSttcct t» he fstUed hjf Ow AL 


On the roth of jAmtarj^ Thmnai the father made bit 

will, and reciting that the 3000 A had never been paid him, l>c« 
queathed the fame to his fons, and Gt^rge Btyktr\ii}ty snd 
dire6led the 3000 A to be laid out in lands lying in WtUJbirt and 
Hcrtf 9 rdfi%Tt% to be conveyed to them the faid and O'lvrg# 
for 40 years, (ubjed tn the payment of two annuities, and after 
the expiration of the laid term, to tlie ufe of Waiter U^ktrvilli 
his giandfoti for life, and his lird and otltcr Ions in tail mate, 
a Iter wards to another grand fnn with like limitations, and fo to a 
third grand fon, then to his tlie teftator’s three Tons fuccef- 

fively ^r life, and their refpeflive ftrft and every other fons in 
tail male, anil afterwards to the iflue male of his own body, and 
for default thereof to bis own right heirs* 

There were no truflees in the will named to preierve contin* [ 280 Z 
^ent remainders. 

By an order of this court the 3000 A was dtrefied to be paid 
by kuhard BnJktrvUh^ and to m laid out in the purchafe of 
l^ds to be fettled to the ufes in the faid will 

A purchafe has been agreed for accordingly of an eftate, and 
by or^r all parties were to join in a coureyance to fuch trudees 
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and their hetn u Mafter AlijW (hould approve of, upeo the 
fereral trufta and ufei as are mendoned in Tbomoj B^/ktrwiU% . 
wilU 

The foUcitoT for Thomat B^flttrvUU the fon of Richard^ who 
talcei the eacepdoo, and alfo is intitled to the rmtHon of the 
eftate to be purchaicd after ali the eftatei-tai) are fpenty attended 
before the Mafler, aod made no objeAion to hU reporCj and fo 
tlie Mafter approved of die deeds without naming tnillees to pre« 
ferve contingtot remaindersi aiid the conrepricei were eaecuted 
bj the parties accordlogty. 

but on the itch of rthruary^ BnflttrviUt 

vcrfioneri grand fon and heir of ThmtAi Ba/krrwiUi the teftatOTi 
obtained an order, that lie fliould be at liberty to file an except 
tion to the MalUr^s report of his approbation of the deeds of 
eoiivejranee* 

'ihe exception was u follows t for that the Mafterhathap* 

C ed of a conveyance of the feveral landi» wherein they are 
id and limited to the feveral devlies under the will, in order 
as they Hand there for Itfci with remainder to the firft and every 
other tons in tail male» and yet in the conveyance they are not 
trullees to fupport contlo^^nt remaindersi infened^ between the 
feveral limitations of the iirib and every other foni of each tenant 
for lifei which ought to have bceu done* 

Loap CHAKcatLoai 

This II an eaecutory cruft to be canied into execution in thic 
court(r). 

*i*be queftion is> whetlier the fetdement ought to be made 
immediauly to the tons or whether tlte trufteei Ihould be iu« 
fened in order to preferve contingent remainders. 

1 am of opinion the trufteei ought to be inferted. 

The firft ob]e£lion Ui that by llie decree the money being 
dlrcQed lo be laid out in laud, it is no bnger executory* 

But ihefe arc only words of reference to the will, and thede* 
cree muft be expuanded acc<»rilingly. VitU herd Ztnmfird verfus 
i>rd which is in point, cited in in Cb» in Lord TaU 

hi*s time, 8« at a cafe concerning ferjeant MafnttrtTt will, 

Tlie material i^ucfilon is upon the couliro^ion of the will, 
and the iiiccntiou of die teftator, whether there is any fuch au« 
tboriiy. 

Thm have been feveral cafes before the court, where ^uef* 
tions of this fort have been made, bur different from this in tlie 
reafoning of them. Ligate verfus Srw//» r P, U'mj. 87. Bale 
verfus CUemofif 1 P* IPnut 142. But tlie queftion in Legate 
and Siwll was not whetlier there fhouhl be cruflees to preferve 
the remainders, but what eftate die firft taker lud i and my 
Lord Ow/rr conGdered it in the fame light as if it had bMn upon 
murTbie articles ^ but in the cafe of Bale verrus Celemau before 
Lord he faid ourrlage ardclei and a will were dU^ 

T. /MrfW, I Bn, 471. Ckmrthy v, BefivUle^ Cs. temf. 
ttmued v« Bofl if laib. 3. Raberu ?. aaU I vql* 

, BafiBta v. A^sirr, a P* buy* v. jyo* 

I . 
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ferent) for a will proceeds merdf from thedwun^ of the tefta* BAtcitTJLLi 
•tOTt but marriage articles area matter of conmi» ^nd agree* 
meat \ not that mj Lord Harcwrt was of opinion (as has Kcn 
often laid at the lar) that the convefance was to be made in the 
words of the will, but according to tlie Segal operation of U only, 
for otherwiC: it would introduce great abfurditfi as words in a 
will and in a conveyance have different conftruiiioni, as for in« 

(lance the word * 

Tile tcftitor has only given the firft devifee an ellate for life, /rtrJmny 
and therefore the court do not deprive him of any ellate, but only 
uke the power from him of doing a wrong s for if a fon is born 
die remainder is gone, and it becomes a veiled one* But I Ihall «ibcri:d (o die 
not go fo far aa my C^^tffer has done in the cafe of ferjeant of 
Majrmr^% will, for he went upon tliis, that there was a manifelt |f*«**" 
and apparent intention, that a Arid fcttlemcnt Ibould be made: bco* bclbn di« 
I ftiall adhere to the rules of conveyancing which have been laid 
down by die great men before the reftoration, and during the 
ufurpation. 

Here it is a bequeft of a fum of money to be laid out in land, 
and therefore merely ciceutory 1 and the quelUon is whether die 
court (hall carry ii into execution fo as to make il nugatory and of 
no effect, or fo as to anfwer die clear intent of the tettator, which 
was to have a ftri£l feitlcment; for could it be imagined that 
this man would have taken all thefe pains to chalk out fo many 
limitations to no lefs than fix different branches of the family, 
and intend it Ihouhi be iu the power of the firil taker to dellroy 
tlicm i 

Tlie cxcepdon was allowed, and the Mafter ordered toredify 
the conveyance, by inferting truftecs to pteferve the comingent 
yemaiuders, 


Denfur p9rt*/cta, Miari to, 1741*2* f 2S1 ] 

Cafe ao7> 

I N Eftjlcr term 1731, the phintilF brought his biU for difcovery s.c.poA. jwL 
of a deed under which he claimed, and that the fame might >24* 
be dcpofitcd for fafe cuilody, and produced at a trial at law, and 
for general relief, on hearing the deed was ordered to be pro- couAt aT kdu 
duced, and the bill retained for a twelvemooth, and from dme 
to time retained, and Hill depending: in Alitlw/miU tttm 1731, 
the plainrilF brought ^jeflmcnta, but could not proceed for want ad 4 lwth« 
of the deed, which was then concealed by the defendant i a trial Sefcat* 

was had at the King’s Bench bar, and a fpccial verdifl, and 
Judgment for the defendant, for that it did not appear that the i^r«m«aiineu 
plainblT had made an actual entry on the premilTca before the 
day laid in the declaration 1 on the loth of Nowmier, i ;3y, the 
plaintiff made an a£lual entry, and in Mfriatfmai term afterwards 
Drought new cjedkmenrsi atrial was had at the King’s Bench 
bar in Mkh^tmu term 1738, and a fpreial verdid* Judgment 
for the plaintiff in MUhaiimm term 1740, Mhd m parii^* 

mint Fdruarj 1740* Dormer, the piuniilTs father, 

did Bifter^ the 3d, 1719, and the defendants were io poJltrffion 
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all \hc tifBC, and therefore tl.e plainiilT inGfla tlie^ ought to ae« 
CDa:ii Tor ?hc rents nud profiis from mat dme, or from the plnin« 
tij 7 *s .'Pnl entty, which was in ^tuiMrj 1731| or at leafr 
from the Ui. -, *hc ort^iiinl bill for Hifrovcrltig die deed of fettle- 
an.l ti.c ] r.\jef of the rupplcmcntal bill, filed Af//ji 26$ 
^17 :^ is to thi:; ,*uT}*.ole» 

'LV ihN rK* dct'cnd;iiu!.a^^''th demunedand pleaded. 

As to To much of thr lui^ to compel the defendant to 

comctu a:i acrcunt with tlic h *' all die rents and pro¬ 

fits of the elbic received hj the defendant Gnei- the death of the 
pI;iiiutfF% father, the defend *nt demurs, r.jul for caufe of de* 
murrcT fhews} if the pUmtilT has anjrri;(ht or title to rents 
or pruiics, lie ought to ptolccutc dtc fame at law, and not in this 
Cutift. 

And as to fi> much of the bill as feeks to compel the defend¬ 
ants to come to an aecoanr, CsV. die defendants plead in bar, 
and for pica fa^, that if the plaintifi'has any right, the fame 
accrued due to the pUintilT above fix years before he exliibiled his 
fupplemciital bill. 

Mr, /^thr/hy Giittrtt/ for the defendant infiflrd, that there was 
no occalion for die pinintift* to come iiilo thiB court fur niefne 
prnHta, becanfe he mi^bt recover them at law in an aflion of 
trcfpafr, if ovcMuledin this point v^theu he inliftcd on the 
llauitc of limitations as a bar, aud tlut the plaintift* ought to be 
ecuiliiHil to tl*»e lime hU rupplcmcntal bill wns filed, which only 
pr lys thv mcfuc prolils, fur the original I ill makes no fiicii de« 
luand, ?tid therefore the ll.itutc of hiiutatious ought to be a bar 
to C'^rriu'' h anr funher h/ik. 

^ B S 0 

T* 't billH for inefre iir* fits arc net very ufual in this court; 
and t}>c ri:,»h pr^Unu* in I hi ca'c m, tb:ic they had not rh%* fettle* 
0ie*u, ktA therefore tlicy co;:l<l mit iccovcr ai law: bur it was 
not the want of the fcttlemcnt, it was rhe flip they made in not 
makfug ^ proper entry, which prevented their recovery at Jaw, 
and th<Ttinrc the c^otin will rot aid a defcfl of the plaintiff's, and 
give him relief here, becaufe his own blunder liiiidreo him from 
recovering at law. 

'Ibat ii is not a fax^oumhle cafe, after fo much litigation both 
below and 111 the Houfc of Lonis, 


The criplnal bill was merely frr the difcoreiy of a deed, witli« 
our which die plamtid* could not make OHf his tide; he has had 
tlvn rciicthc fought for; tin: court ordered the deed fimuldbe 
dtfhveTCil to be* carried down Co the trial in ejectment, and there- 
fire there no connexion K tween the relief prayed by the for¬ 
mer hill, xnd the relief ptayed by the fupplcmeutal bill* 

I^RO CHAKCeiV K, 

This is an cic'ceding plain cafes the circumftances of hard- 
fliip will be a confidcratiuti hereafter at the hearing of the caufe t 
the only qucAion now is, whether the two defences fet up are 
futlicicnt to bar the plaintitr’a relief* 

'Ilie demurrer is to fo mudi of die bill as feeks an account 
from the death of the pUintliF's father^ fo that it takes in the 
whole iiaie« 


The 
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The plea is to fo much as fecks an account of rents and profits 
before the filing of the fupplcmcnt^ bill* 

So that the diflercncc between the matter demurred to, and 
the matter pleaded to, is no more than this; the demurrer takes 
in the whole time, and con{equei>t1y the time precedent to the 
fii years, the pica only a p.xrt of the time, viz* before the filing 
the fupplemcntat bilU which brings it to this qutiltoit, whe¬ 
ther a man cau in tlits court demur and plead to the fame ontr 
ter. 

' Every man who comes here for an account of rents and profits, 
prajs a difeovery as incident to it, and diereibre die dUiiiidiou 
winch has been attempted is witiic'ut a dilfeiencc, and for tliia 
renfon 1 am of opinion a defendant cannot demur and plead to the 
fame matter. 

There is no fucli thing ev^r known at law as pleading and 
demurring to ihef.imc uiattcr, and the aQ of parliament for the 
aineiulnient ol the liw does imr allow ot this« hnt only to demur 
to ofie matter, and to pkad to another; the fame rule in this 
court, and the ineonvutiene^ mucli Icfs here than at law, for a 
man who demurs there demurs in chief; and is a perpetual bir 
if judgment Ihould He againlt him, and therefore it la at his own 
peril if lie does it *, hut if a defendant demurs here, and is over¬ 
ruled, lie may infill aficrwanU upon the fame thing by his aii« 
fwer. 

Wliere there Is a pica which covers too much, die court will 
allow it to ftand for part, and orcr-rule it for part, but as to a 
demurrer it is otherv/^fc (i )* 

Ai to the merits, i am of opinion that die plaintifT was very 
well [uUifted ill coming Iicre for an account of the mefue profits, 
iiotwiihlbriding the fuggcllion of hardflilp upon a defendant, 
who lives upon diem in the mean time; there arc cafes where a 
niAn may come here (hough he has recovered in nn cjcclmcnt. 
The original of die plainiiff^s applying to this court was, fora 
difeovery of the principal deed of fcttlement. 

But then it has been faid, the pblntifT knew what his tide 
was, and might have brought his ejcQmeut without coining 
here« 

Is a plaintiff obliged to ruti any rifk becaufe he may poffibly 
recover at bw, without applying to this court fit 11 ? But there is 
a much (Irongcr part of the plaintiff *s cafe, and that is he Jiad 
no title at law, bccaufc here was a term fiandmg out of ninety- 
nine years under this deed of fetticmeat, which might luve been 
fet up agaiiitl him, and then he would have been oonfulted, even 
if he had had the fettlement itfelf, unlefs this court lui proven led 
any advantage being taken of the term at law, 

1 am of opinion that the court, even upon the referring alt 
further diretlions, might have given any fubfequeot relief wliich 
tudbecu incident to the plaintiff^! cafe. 

(i) S.>f9U r, Gme, Mr I vel.4ji«8ete. 
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Another thing which weigh# matcriaHy with me is, that tf the 
plamtiff Oiould Ming any adUon of trefpafi for die mefne profits. 
Judges have been doubtful^ where thm has been any difficulty 
in a cafe, whether they fliould not ftiiTer defendants to enter into 
the tide, and if that (hould happen to be die cure, the term in 
du fettiement might even then be fet up againft the plaintiffi, 
and he would be nonfuited. 

As to the plea of the ilatute of limitations, every thing I have 
faid upon the footing of the demurrer, bdds more llrongly 
againS the pica* 

UjYon the whole, I am of opinion, the plea and deniurrer muTt 
be over-ruled. 

As to all equitable circumftances, and how far the account 
mhti be carried back, will come more propvrly before inc ai the 
hearing of the caufe, and there is no oc^on to confidcr them 
at prefmt*, 


ITi/Z/verfus Petitwni, Afani l^At^ 

T H E plaintiirMr* petitioned, that he might continue 
in polTenion of the houfei late Sir Ctalti ^///| in 
Grpfvtfw^qtmrt notwitftandtng a receiver, in putfuance of an 
order of ^is court, has been approved of by the Mailer, to take 
care of tht perfonal eflate of Sir Chat les WUlsi while the will it 
controverting in the Commons. 

*rhe principal argument for the petitioner was his being neat 
of kin, and diat as Sir R^rt Rkb has obtained no probate of the 
will, that though he is executor, he can liavc no manner of 
right. 

It was infilled on the other fide, that though the houles are 
chattels real, yet they are equally included in the order for a 
receiver upon die pcHbiul cUatc, with any other part; and tliat 
as Sir RfAiTt Rkh^ in purfuancr of this order, has paid in die 
bank bills, the houfea ought alfo to be dcUveicd up by the peti¬ 
tioner, efpccially as lie forcibly came iuto die poflcJfton of tlicm, 
by turjiing out Str RcAiri Kkhy who, from the death of Sir 
Ciark/ fPU/Ut till ^at time, had the quk t e ijoyment of the 
heufes. 

Ixiao Ckakcellos, 

If the difpute was only who bad a right to (befe houfes, it 
might perhaps be juft /or me to order the pofleffion to be delivered 
up to Sir R^ri Riti, who had it originally, at the death of Sir 
eiktr/r/ 

For, notwithftanding a will ia not proved, the executor, in 
the era of the law, is conlidered as having fomu authority) for 
even before probate, be may fo far a£l, as to get in and receive 
his teftatoris eftate(i), or releafe debts (i), or even bring ac* 

0 ^, Em, 14. Pbiffi (l) MitiMetmU cafe, 5 Ck. s8. #. 
M/v i vul. Z 4 }. 9 Gp. jp. 0. /W. IBs. Ck* L->/. 

spa. i. earn vol. 461* 



in die Time of Cliiacellor Hiuvicn. 






tionft for themi thoogh at the trial, todeed, the Uw viO oblige 
him to produce the probate (i)» dnt an heir at Uw, or nest of 
kiaii u ttrj far from being juftifiable in forciUj turning out an 
executor. 

Butf however, at the executor Sir Roitri Rub hat applied to 
ihit courts I (hiU make it the condition of my otdtr, upon the 
petitioner, to deliver up pofleflion that he {hall do it, provided 
all proceedinga at bw upon the iDdi£kinent for a forciUe entry 
be ftaid« 

If both paniet in thie cafe had not brought their b 1 lift and Tfct Sj 
fubmitted the matten in difpute to chancery, 1 (hould have been 
inclined to have left the whole to the diferetion of the fpiritual vilb, tmQiia 
courti who in cafea of controverted wi1ls| appoint an adminillra* 
tor, ptndtHie Hit, to uke care of the eftaic, ^ 

Where a perfon, kt him be heir at bw, or next of kin, or 
any other man whatever, keeps poOenion of the teftator*t real or ^vhethcr kc i» ■« 
ieafehold eftatc, fuch an adminiflrator is intitled to bring ejed* 
menta for tlic recovery of the pofTeflion | indeed, this did admit uy mWt^m 
of a douiit in courts of bw for a confiderable time, but is now 
fully fettled, ever fiucc die cafe of verfus Wailtijian, in 

fbt trurt ^ K'w^s BtHeb, a P« Wmt^ 5 yd* rtMimfufmd 

efiiic, fiKk ^ 

«da]pjar«tor U btitlcU is briB| cjctttteatt fer the fccofcry af tks 


The petitioner was allowed a month to provide himklf with a 
lodging, before he quits the pofleOion (a). 

(t) 1 M.jth 917. Jp s. Dawfiiilv. (a) Podcflioii decreed to be delivered 
W'alktr^ I 570. c C#. 28.«. C*. to tbe recuver. tifg, Uip B. 1741. hiL 
Litf» 191. h. antf X voL 461. MiubcU a6}» 

T. d«4r/, 3 vol. 607. 


Nnvjbam verful Gray, April 2, 1742* 


Cafe 290* 

WkcnthecMft 


T H E pbintiffhad obtained letters patent of the crown for 

a new invention of lire engines. the ofatrM 

aad 

dir*A«S 2B jHae vpo* tbc B»eriti, thb U not bevtof a dufr apon bHl .tod ealjr, bntafubSi^Mm 
ffoccesioa, ioA Cbcfcdore oat t' Uw rale of difmiawe ihtb hrty AiUiop coib. 


A bill was brought by him to elUblilh bb letters patent, and 
for a perpetual injuu£lloQ agoinil the defendant, who had taken 
upon him to make and veud thefe engines, notwithftaiiding 
the plaintiff bad the foie right and property undgr the kttcra 


paceiu* 

The defendant, by his anfwer, infflted it was not a new in* 
vention, fo as to intiilethe pbintiff to an injondlion* 

'riiere was no rcpUcatiuo, but the cauft came on at the Rolls, 
Upon bill and anfwer, in Stpitmbtr 1740, before Ur. Juftice 
Parker, who, not thinking the anfwer fuScieiit, direded an 
a£lioa at bw to be brought by tbe plaintif, for a breach of the 
keters patent, and retained tbe te a twelvemonth i the 
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CASES Argued and Dctdhniaed 


Niwihah r# plaiDtiff was Qoafiuted at law upon die mentis ^^d tbe eaufeii 
Gaav. down by the defendant for a difuiilBon of the billj and 

for coftst 

Lord CraxceixoRi 

The only queftion a$ tins ti a caufe upon bill and anfwer^ 
Whether the court is bound to difmila it only with forty fliU- 
luiRs colts ? 

It is true, this is the general rule of tlie court, but, in this 
enfe, I ant of opinion it ought to be dirmilTcd witli colts, to be 
taxed by a Malicr. 

*11jc prefent calc diflcn from all diofc wlicre fort^ fliilllngs 
colts arc given s for this did not properly coiitc upon bill and aji- 
fweronty, bccaufe here the court did not think the anfwcr full 
enough, ami therefore dircAed an ifliie upon die merits \ and 
therefore I do not hear the cajife upon bill and anfwer onlyi but 
upon the vcrdiAi which is a fubfequciil proceeding beyond the 
bill ajulanfwcri and diis is a plaui dilUiiclion out of the common 
rule. 

I gave dircflions to the regtfter to fcarch for cafes in point, 
but they lave not fumul any as yet i however dierc are feve* 
ral that are analogous and fimilar to diii, if not cxa£Uy die 
fame (r). 

W1wtti«at)r«i» As, fnppofe a bill was brought to redeem a mortgage, where 
rrtVmiWAMir* the dcfeini.iut, the mortgAgee, fubmtts by his anfwer to be re* 
•Icu.r deemed, and the caufe is heard upon bill and anfwer, and rc- 
cpun Ufolu «a ferrcti to a Mailer to take an account of what is due for prin* 
cipal, intcrcll, and cofts, and to appoint a day to redeem; if 
mortgagor docs not redeem on the day, the court will difmifs 
ih<bin tidan* thc bill with coIIa, to be taicd by a Mailer, cnnlidcring the 

^ * fubfcqucm proceedijig beyond Uic bill and an- 

%iih w liK Iwer* 

tu&U 

w^Tt prirxiyai <5^^ Jiifcvifc, OH a bill brought to be relieved acainft die penalty 
RonSikiwcpAis Oil bond, M'here thc priticipal money lent, and interelt is not 
'•A (he Say jiieJ p»id on thc day fixed by die IVIaftcr, on tlic caufe being fet down 

<lcfcndjia, the bill will be difroilTed, with colls to 
Seum; JowB (he be taxed by a Mailer^ 

*c«uC: nn, the 

Riil wUl Sc SiQ&ilK^d iv'ith coRs to be tucS. 


[ luS } Before 4 <*• t6, 33. for the amendment of the law, 

Wbeie Aclaiii- this coutt, Upon Qiodon, ufed CO difmils bills for want of profe- 
kM^^ciw?e with twenty fhsllinp colts; but the a£t has provided, 

rtfSti^ upon thc pbintiif's difmilUng his own bill, or the defendant’s 
•ni aHtrvtfde difinilGiig the fame for want of profecution, the pbintift' in fuch 
pUcii^t^and ^ defendant lua full cofts, to be taxed by a 

fcit it down vs Mailer, 
bill and unTwer 

•nljr, thic it fluy he dllmKTrd with forty SuHiofo cat*, diM it mdts| tho j«tU( sf ibs SSSTt, fw 
•Ibcfwds be Mt have cUt i^U ccJtv 



(1) ^tde Smim y, ^isar, mwte loi. 



In die Tihie of Lord Chincellor Haiditicxi, 


tft 

But| fmcethe another inconvenience has arifeOi which 
fliouldmake die court incline as mudi as diey catij confiftentljr 
with their own rules and jnftice, for difmifliug bills of this fort^ 
with colls to be taxed i and that is> a man*s bringing a bill 
upoi) a frivolous account, whO} in order to keep his caufc alive, 
replies, and afterwards nioves to withdraw his replication, and 
that he may be at liberty to amend his bill, and if the motion is 
granted, he then feta it down upon bill and anfwer only, that it 
may be difmifTed upon fortv ihilKngs cofls, which is evading the 
juflice of the court \ for omrwife, if he had not wididrawii his 
replication, be would have paid the full cofls* 

'rhereforehU Lordlhip feemed inclinable to alter the courfe of 
the court with regard to forty fliillings cofli only, in cafes of dif* 
miflion upon a &il and anfwer, at it it a hardlhip upon the dc« 
fendanttto be put to great expcnccK, with moiioiis and other m- 
terlocutory proceedings, and yet not to be allowed any more tluit 
forty {hillings cods (i )• 

(t) Bill difmifled whb cods to be fbl. too* y$h»J$9y.BrwMf jtfA, tm 
tMifid by the Mailer. lUf* v« i Jiff, Cia, Jir/. 403. 


£il/l<rTtm$ 27, 174s* Cafe 210* 

L ord Chakcilloh altered this dar the courfe of 

court, in regard to difmiOing bills, where the caufc is fet %hvntht cl«re 
down upon bill and anfwer only, or where it it fo fvt down after ftt d<»«n im 
with<l rawing a replication, and ordcrctl, that, for the future, it 
fliould be left to the diferetiou of die court, acconliug to t)jc me** » Oi ret Sown 
Tits of die cafe, to difmifs the bill will* forty fliilUiigs colb, or jf 
colls to be taxed by a Maftcr, or with no colls 1 an order was 
drawn for this purpofe, was ordered to be read in court, and his entiunvy Sn tXt 
Lordlhip direQcd it afterwards to be fixed in the Regilbr*! 

oHlcCa with forty Ibil* 

rings coA«, or 

•oSi to be tuedj or with w cofts j oW M mJmfir n Ufrti m ihi itiyyfw*, 


C a®9 ] 


f I IHE Right Honenrable die IvOnl High Chauceilof of 
I Great Britain^ taking into conGderation the prefent courfe 
ofuiis court in relation to cofU to be ordered upou difmifrions 
of bills, in caufes brought to a hcarliig upon bill and anfwer, 
which cods are only forty fliillings, whereby the plii'ntliTi arc 
frequently encouraged to mng frivolous and vexatious bills, and 
to fet fuen caufes down for hearing, to prevent the fame being 
difmifled with cods for want of profecution (in which cafe the 
defendant would be intislcd to his full colls, to be taxed by a 
Mailer} by means whereof much unneceflary trouble is given to 
the court in liearing fuch caufei, and defendaots arc frcquc::tly 


1748. 

OrJo Citric, 
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CASES ArpieJ and Deteraincd 

put to a very great expcnce, for wliich (according to the prefent 
courfe of the court) they reccLrciio other f»tttfa£tion than fuch 
forty Ihillingi colli. 

Hit Lordlhip thereforCi to difcourage fuch praflice, doth 
ilcchre and adjudgCj that, for the future, the faid courfe or 
pra£^icc ihal) be varied and altered; and dut where any caufe 
fluil be brought to a hearing upon bill and anfwer, and fuch Ull 
fliall be difmiflVd, diis court mar and ii at liberty to dire^i and 
order fuch djfnulfioij to be either with forty Jhtllingi cofti, or 
with colls to be taxed by a Malleri or without coda, aa the 
court, upon the nature and merits of the cafe ihall think fit:* 
And, th^it all perfona concerned may take notice hereof, it ia 
ordered, that this order be entered with the Regifter, andcoptea 
thereof fet up and afTised in the puUick office of die Six ClerkSi 
and Regiller of dda court, , 

The fame day hia Lordllnp made another rule for regulating 
the pra£lice of the court \ that as well upon commiffiona to take 
anfwera and pleas in the country, as before the Madera, com* 
mlffioncn Oiall fee that defend ants fign their anfwera or pleat for 
the future, becaufe, as it has been mod ufuai hitherto for com- 
miffionera to return the anfwera and picaa without being figned 
by the parties, an inconvenience might arife from it, as it would 
be difficult to frame an indidlmciu agaiiid diem, if they fliouldbe 
guilty of pcijury in tlicir anfwera, 

Tl>c following urder drawn up for thU purpofe was read in 
court. 


jfjtnf I'Jt I7^S. 

0i'4b Cs/rUm 

T he Right Tlonounhle the liord High Chancellor of 
Crrai taking notice, that anfwera and pleas laken 

by commilTion in the coniitry, arc frcijucmiy returned without 
being (Igned by the defendants, fwcaung fuch anfwera or pleas, 
hy menns whereof jc may be rcry difficult to conviA any ie* 
fciidsnc of perjury, who dial! have been guilty thereof in fuch 
anftTcr or pliM j and tlut it is now the condnnt ptadice for 
defendants, who fwcnr their anfwers or pleas before a Mader 
of this joun, to fign rlic fame at die time of taking fucli an* 
f A’crs or pleas: his Lordfliip doth therefore order, diat from 
aiul after die drit day of 7 n»ily term next, all anfwen and pleaa, 
as well thole which ffiall be taken by commtffion, as diofe 
which Cull be taken before any mailer of this court, be figned 
by the pariicft fwcaring fucli anfwera or plcai in the prefence of 
dw hLller, or of die coinmilTioiicra before whom the fame Oiall 
be taken rcfpcSKelv; and that all parties concerned may take 
notice hereof, and a^ accordingly, it ia further ordered, that 
this order be ctitfcrcd with the regiiter, and copies diereof fet up 
tiid xxffied in the pubhek ulucca of the fix clerks and regiller of 
thia coun. 



\n the Time of hoti Chancellor HamvicKet 




Pluftiet verfos Pitififtf 4 cMfiij C 9 nfint^ April 31 t74a. Cele ai u 

M R« Penfifti the te{lator> who wat the ajlmqitt tntfi of a ^ 

real eftate» made a mortgage of tt in fee (1]) and the Srmi. 
equity of redempiion being in himp hep bj hia wtllp gave and 
devifed to his dear fon and to his heirs for ever the mortgaged , 

prcmiiTeSp ful^e£t nevenhelefg to the payment of his debtSp an* mttsifcapooic 
uuities and legaciesi and died indebted by bond aad Ample co»« 
tra£t« i» • 

hibionanS Ui 

keirii fubjed ta tbe payvent tt bU 4rbbp tni iitt iB4«bteS by bead a»4 irngk CMinfi i u cbii wst s 
aorcsHC ol'(b« whqls iohirrituup tad ft«dua| i«AuaiA| Iq ebe Aarrs^sorp the bead •^rciUw ei* tams 
•• pcrlerencep bet mdl be wiib ecber credllv*. 

The queAion in this cafe wasp if the aflets of the teAator are 
legal or equitable \ and whether the Ample contract aediton 
are to come in pari paffu with die bomUcrcdicorp who is the 
pbintiff \ or wbechei he fljali be paid Aril in a courfe of adminU 
ftratiosi. 

Mr» Covi who wascounfel for the bond^reditorp inAAedp that 
tlie aiTets of the icftator muA be conAdered as legal; becaufcp 
notwithAandtng the devife to the heifp it is exaSly die fame [ 291 ] 
as if the lands defeended to him with a chargVp ami therefore the 
Ample contrail creditors ought not to come in pari pa^* 

He cited the cafe of Ijord Mdjfam verfus Harming (ah in ihi 
Kxfhequfr^ I734> where an equity of redemption was 
held to be IcitjI alTets \ but 1 muA be fo candid as to owiip that 
Lord Chief liaron CsmyAx took this diAinQionp that if it was a 
mortgage for ycarsp then it wouM be legal aActSp becaufe the 
whole iiitercA was not gone from the roortgagorp the rercrAou 
ill fee being left in him \ otheiwife where it is a mortgage in fee; 
and licfore Mr. Yerntj at the RAU% the cafe e/ Spencer verfus 
Bi^»h if* Mirh. tenn^ ^734 (3)» was determined upon die au« 
ihoriry of Majfam and liar ding \ he cited al<b Frrwcalt verfus 
DetHre^ ft t raw. t P* 1 Y* 430. in which Lord MacctuJieU held^ 
where one devifes his lands for payment of hii debtsp b^nds and 
/:mple centroH dtks ihall be paid equally \ but if he only charges 
his lands with the payment of his debtsp fo that the land dctcends 
fubjed to the debtsp tbc hndi ihall be prefened before \ht/mpU 
C 9 tttra£l debts* 

Mr. Atturney Generalp for the Ample contra^ creditcTSp in* 

Ailed, that a devilc to an heirp of an cAnte charged with debtSp 
iscaaclly the fame thing as devifing it in tniA to*him for the 
payment of his dcbts» and then tliey are eqmtaih afletsp and aU 
creditors are in tit led to come in par: pojfnr 

Tlie bond-creditor in tliis cafe cannot recover at lawp becaufe 
the teilatorp who was the obligorp had not the legal ellatCp it be- 


(1) In tbii tnoftgsgt ooe Stt^amia 
Ttang joined, who teems to have b*cn 
Che tetjlte* But in the decree Lord 
tiatdwlcU directed ihg Maficx toeaquhe 


whether Seofoma TaiMgt an vSl 

s undec withio the lUt. 7 
(a) SjTib. 3J9. S. C. 

(j) bnie I P. IK JH* 





CASES Argued ind Detennined 


ing atruft etlate, and in inoTtgage> and therefore was obliged to 
taaeif. come into this court for a fati&fuQion, 

Mr. M^rtUHf on the fame ftde, cited the cafe of Kml verfua 
Crerg/, ^t^uetn the Jeois ttfUr Mkh&elwtM 174I; the <)ue* 
ft ion there arofe upon the will of Mr. who bequeath- 

ed| after his lawful debts arc pald^ and funeral expcuccs are tie* 
frayedt all he is now in pofleHiun of^ or any wife intiticd to» to hia 
aunt Mrs. Craigs^ and made her executrix^ and yet held by Lord 
dut they are equitable and. not legal ^etSi and that 
creditors mull come in pari pt^u* 

LoKD CHASCEtLOti 

If» in the cafe of J^d Majpm verfus Hnrdhfg^ it was a 
mortgage in feCi the bond<reduor could not come at ir^ as the 
oblignr had not the legal efbte \ for I diink n>y l<oid Chief Ba¬ 
ron Cemyn/i dilliniSHon was right in that cafe^ between a chattel 
mortgage and a mortgage in fee* 

J I ihould be glad to be informedi wlieclier, there ti any inflance^ 
where an equity of redemption has ever been held to l)c liable to 
vhtn the execution of a bond*cr^itor in die life of the mortgagor (i )\ 

'•^hlch the counfel in this cafe made anfwery they could not 
be JLibii to ibe rccoilcQ any indance where it bad been fo held* 

ciecutunAf a 

boftS«fire^ttri ia ths Ul« of the toort|a|er. 


C 


TIte particular queftion here iSy wlwthcr the creditors (It.iH 
come in pari pnjfu^ or whether a bond-crcilltor is intitled to diu 
preference. 

Tlie tedator was never intidetl any other wife than as cejttn qui 
iruji of a real eflatey which he mortgaged» anci having confe- 
quently the equity of redemptum of a truft-eAatc, makis his 
will, and devifes to, (Vidt the Wtll as hrjoreJlattd) dies 

indebted by bond and Ample coniracL 

The Aril queftioni fuppoAng the tcAator had been fcifcti of 
a legal eftate, is, whethcri by fircu of the will, this is not out of 
the llacute of fraudulent devifes, j, ^ 4 JFi/L b* Mar, chap, 14. 
this depends clearly upon the confliu^lion of dut Ibtute* . Oy 
this a^l alt wills, dit^Ations or appointments of lands or tone- 
** mentSy (s^c* whereof any per foils, at the time of their dcixafe, 
** fliall be feifed in fee*Aniple in poAelTioii, reverAou or rcmuin- 
der, or have power to dtfporc of the fame by their lall wills, 
** fliall be deeme<l and taken (only as again ft creditors by bond 
** or fpecialty binding die heirj to be fraudulent and void ; and 
every fudi creditor lliali liavc his afllon of debt upon his and 
their bonds sod fpccialties, againll the heir at law of fuch ol^ 
** ligors and fuch d^ifccs jointly.** , 

Now before the making of diU aAof parliament, at commori 
law a bond •creditor, where the land was devifed, had no remedy 
againll the devifee, and dicrefere this ftatute has taken eare that 
fuch a devifee Ihall not prevent die remedy. 

Then coTne% tie pre^tt/i: ^ Provided always, that where there 
hath been or Oiall be any Itmication or aifpoAuon of lands or 

(1) Fide l^cf V. XhilamJ^ 3 Brt, Cha, Rep, 4;|« Ft/, jao. 431 • S. C* 

% teoemcAts 




in the TWe of Lord Chanctllor Hiiowicst. 


a^a 


tfi 
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** tenements for the rz'firyg or payment of jufl debts or portioni PtvKttY v. 

for cbildreni other than the heir at izwp in putfuance of any 
** inarrlage-eontra£t or agreement in writingi U/ut ftdi made 
fore marriagei the fame and crery of \hem £luU be in full 
force (r)i" ‘ 

Theconfcquencc of ihif ptwifi i%t that it operates byis*ay of 
exception upon fuch devifet as are for payment of debts ^ for 
this claufe does not give any new force to tl^ law in this particu¬ 
lar cafe, but leaves it juft as it ftood befme the making of the 
a£l. 

The queftion will be tl>eii, Vbethcr the devife here has broke 
the dcfcciit; if it has« theni in point of Jaw^ all confequenccs 
irilifted on by Mr. Aittrnrj Qtntral will follow : fur the bond- [ apj 3 
creditor is deprived of his remedy at Jaw, and forecd to come 
into this court: but if it has not broke the defceor, then this 
court has no right to take from a fpecialty•creditor his remedy at 
law* 

As at prefent advifed I do conceive it dors not break the de- Ifth^fameteatp 
feenti and for this purpofe viie (3ari verfus Zu$»ih^ l 5a/>. 241 * * ^jl; 

in Lord Chief Juftice 7*n^*s time, where the court held thar, if 
the fame eflate is devifed to H* which Iw would have taken hy be kiu 

defeent, lie is in by dcfeonti notwithiluuiling the polhbility of a ^*^^*^^* 
chat^; if fo, I do not know that a court of equity lias ever 
taken a wav from a bond>crcditor his right which he has at 
law (a)* The cafe of Frrmpt$/t vaAis £^re comes very near 
die prefent. 

In the (ifilife^lion of the ftatute of fraudulent dcvlfes, which 
relates to die heirs at law aliening the land dcfceDdcd in order to 
avoid ihe payment of juft debts before a£tion brought againft hini, 
it is enabled, ** tliat fuch heir ffiall be anfwerafalc fur fuch debts 
to the value of the land fo aliened, c* in which cafes all credi* 
tors fliall be preferred as in t£lionsagainft executors oradminU 
** ftrators, and luch executions Oiall be uken out upon any judg¬ 
ment fo obtained againft fuch heir to the value of tlic fame 
land as if die fame were his own proper debt but as to that 
part in the (irft provifo* which takes norice of a devife for railing 
portions, it is fo darkly penned that 1 do not well underftaua 
die meaning of it. 

1 think tliU cafe diflers from Kent verfus Crnfgf cited by Mr. A itnf4 of m 
AloreUny fur there the teftator Arft charged his lands w'ith the 
^yment of his debts, and then tievifed dw eftate fo charged to a w 

Collateral relation, fo that being a devife to a ilranger, the dc- s mUsictU kIm 
feent was broke, and there was no amedy but from die ftatute, 
and confequently there was a ground for making it equitable af* tbe Sei;«at w ^ 
feta: but in FmmouU verfus Dedire the dcfceot was not broke: 

In Kent verfus Crvr/g the whole refted upon the ftatute, for not * 
only a devife, but an appointment for payment of debts, are enu- 

( 1 ) Wiih refpefe to tbe conftroAlon (s) Cmtrs Haegr^t PitMt ^ 
of this claufe^ vwVs v. ifeff Chm. Ref, t) 6 . ia note iy 6 . v. 

y* firsffferd, t Kef. V* Lindermm^ t Bf. C^. R/f* 94* 

Eeiri oiDerijt 1 Bn. uU Rtp, 511 , 139 , SlmtA V. BlLUr^ tmH 1 VOl. 420 * oott* 
iiMwkei V. Dw/feff, 2 Bn, Gfto. lUp, 614 . . 

Vot. U. T 
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CASES Argued and Detenuioed 

merated in the eiiaAing cUufe: Iwrt the drreent U not broke, 
aiisl the creditor m^y have ln< remedy at Ja«r fuppoGng the tefta- 
tor to h;ivc* n.cii f* iicti /ftlie k’gal cflaie. 

But the fc' ord cjeellion will b*', Whether an equity of re• 
dcmpti('3i of .\ ninrtga^'e in fee of a tru{l<llatc ought tu be coiiH- 
dered L;*.:' or rqiiitalde aHlrs (r }• 

1 i'.i a rrve tlut if a mere truft«cftate defeends upon nn heir at 
hr.*> I'utr it will \k conlklercd m legal, and not aa equitable af* 
t a:id ijii« ii fonnded upon the diird claufe of tlie (Uiutc, 
which givca .1 r|)^rlalt7*CTtd*.tor hia remedy at law by an action 
of debt again ll the heir of the obligor, but it haa not made a 
mon;r;^i;c iu fee of a truft-edate fubjedtothe fame tiling. 

If iiiere a >njr«gagc for a thoufand years, and the rcrerfion 
ill fee left in the mortgagor, it will he legal ancrs(a), becaufe 
the bond-creditor might hare judgment again ft ihr heir of the ub- 
ligor, and a'*r.^/ f\fctt/h till the rcvcrfion cornu into puGlflion ( 
hut wh^re ir is a mongagu of the whole inheritance, I do not fee 
whnt remedy u bon<hci:<.ditor can have to make ir allcts at law; 
aiul if the fpccialiy* creditor iliould bring an acUoo again ft the 
ilcir, hw may p'tiA rirttf per 

Uli tbs f«vtr6M (smet into fdlTcflioa. 


• jiiin- Therefore if the plaiutift'is under a nceoffityof coming here 
t'l.r, A for relief, thu court will xQ according toil's known rule of doing 
^ ! h’lv I f jufticc 10 all creditors, widiout au) diltiuAjun as to prio* 

niw(, ll;* c L. i tiiy. 
w.li .Of4<v1 

jgAicu w ill (nJiwn, vi'JipvI 4117 diAloQwo u to frUntf. 


** His I/>iQ^ip declared tlic will of Pen/cn ought to 

** be rllnhUihcd, and the trulls th:’rcof purfo.med ; nml decreed 
** the fame accordingly \ and dit*.dtd an ar. nunt of his pcrfonnl 
cflaU', uiid to be applied in payms'iu of liis dchtq, in ;i roiirfc 
of uimimllration *, and if that ftiould not b. rulhcicnt, then an 
« aiT'^uiii to be taken of the rents and profits of the teftator's 
realcftsitC) and to be applied in payment of the toft :itor 
** debts, not fatisfird out of Ins perfonal eft ate, par'tpnjfu. And 
** in cafe the pcrfon;d eftate, and rents and profits of the real 
efUte of the tefbtor, (lull not be fulHcicnt to pay his debts, it 
** was (»rd .-red, with the con lent of the mortgagees, that die real 
eftate ftiould be fold, and the money ariftng by tbefalc, sftcr 
** payment of the mortgages, was dirc£lcd to be applied in dif- 
clia^ of what fliall be remaining due to tlie otIuT creditors 
of the tcltaior ywnv paffu^ And if any of the creditors h fpe* 
eW/y have exhauited any part of the left.1 tor's pcrfonal eftate in 
ftiti^kfaclion of their dil>tii, diun they were not to come upon or 


fl) fV/V. fPfrrtfftt t^rfa. 410. (i) •^rtv where the nortgigor hsi 

Ph kM V. A'lrvl, 411. Sa^vf.yf. himfelf but a icrni of years. l*he cafe 
C<^ijfu i />'■« C}. Tnvtr v. of the creditors of Sir Cat, 3/*. 

I Um*, Cm- I4ll- Batilfrtf v. ^ ASsfftruV v. Ufittoi, 308. 

Rep 61. 


“ receive 
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^ receive any further futiafa^ion out of the teftator’s real cllate» t» 

utitil ilic other creditors flail tliercout be made up equal to 
« tlicni{i)” 

(i) Ri^, Lit, R, 1741* fi'l* 2a3« 


Wb<trtiH iVbartotfi May ^740* PtiitwHi* Cafe 213. 


T he Dutchefs of IFharfo/it who is the dtfendanti peti- TK* 
tioijj that flic may be at liberty to amend licr anfwer by 
tdiliiig a new fatl* , „w ^ 

LQ { |n*tc«4 M tbo f^rticuljr eir:uBift.krteei vt'htr 64t< (i)» 


I^ftu CMAKcer.Loa» 

The moll common etifc of amending anfvers is, where wit«Tt»Je/c«rf. 
throughin.idvcacncy adcrcndnntI m$ mKbkniati^l, ora date, 
tJicre diccouit u ill give Ic.iv.* tr lh:ill be anUi'.dcil, toprcrcni ;• mU * 

defcrulant from being profccurcd for pcijury* n 

i.iTw^r. 


Bnt licre the qucflitm is, Wlu rlicr the court, upon fuch an 
amonrfment, will okewiA. jioriint u dcTcinhnit tu add any new 
fuel to the atUvvcri ai**1, u^^'Ui the circumflancc^^ of tlnn cafe, 1 
am aro|:iii(nn the ilrfcndautouj^lu tohuvctliU lUurty. 

TUcDnichclanf //‘7w/;7, in her anfwer, refm to marriage 
articles, which were executed in and conrcquuitly makes 

it incumU'Mt upon her 10 produce tiicm : Now it feeins the 
cuilom in Sp4iiji ia, to dcpollt articles, and other dceils, in places 
apptnnti'd Air that purpofc, fo that an authentic copy U all that can 
bel i:ul in litis cafe. 

ritcrcforc, I am of opii;ion, that the Dnrehefs ought to have 
lilicrty to amend Iter anfwer, fo f^r as to fet fouli the cuilom in 
Spiii/tf with regard to the depolitiiig of deeds. 


[ 2ys J 


(i) /VrAf *60. 619. t C0x*t P, }i\ 417. note i* 

Pmliift V. (Ai.ha.*, eoie (x) ibhK /^'cirrr v. (Juvig 3 vol. 5aa» 

V. z ilr^. C/w. Rtf, 6l^. 




A Petition was preferred again ft AUrciilhs the folicitor in the ^y^JV*** 
caufc, complaining of imprtqwr and heavy charges in his m.-nroriuk 
bill i anti of hin taking a jud^ent of one of the panics for 400/. 
whilil the e.iufe was deperuUng, and befotu it could be known wU dc|^u4in|, 
what hiS bill would come to. ^ uv^nl 

c&cjwtgifltf)! 

ehir^rk appearing in hi* bjU| LorJ }l ni.vitktj iboii|li Wjafted ami allowed roveetm 4 «.Kr- 

led (he bil» tg uaeJ, judecdured dw j.id^iacAlaudgi^ (Muiiuoe io be 4eliv«fv<i 


Lord CiiANcitLLoit, 

Notwithftanding tliisbill has been adjufted and allowed fome 
time, yet the bdaviour of the folicitor in taking a judgment, 
cafte an imputation upon him, and ia a pracUcu I can by no 

T t OioauA 
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CASES Atgued and Dctenraned 

DiArim* meant approTc ; and as it docs not appear^ that hts client wss 
afliltcd by any per ton of die profeflionj iu looldog over and fettling 
dus bill, and as there are fcveral very OLtraordinary itn/fif and 
improper chafes upon the face of it, I ihall, Dotwithllandhig 
the great knjtth of time (being ever llncc 1725S ^*id norwith* 
ftandhigthc adjullmcnr, and allo'A'ancc, refer Idll to a Mat* 
ter, to be rased) and like wife order Mr. to be esumiued 

upon oath on interrogatories, as to the fereral articles of it, and 
do order the judgment, and otlier fccuritlei to be delivered up 
immediately (!)• 

(f) f7/4f V. Bnthf «*ir 15. Gf/t/st ff. spS* note 1. Ofnmd v* 

sy. sp. I AV/ 1 3^0. a138. OlU>mm v. 3 f. U\ 13J. 5tb cd. 

Ijp. 549. 


[[ aptS ] Patkiftl verfus 7b€ Bljbcp Liwoln, Afuy 6% 1741* 

Cafe apd* 

tfiitb«hean»i|» A PUintiiT may, at tbchcinngof a catifc, M*ave the relief 
• pltinUe* «jvci that he prays againft a particular |U*Hbn, and then rlie ob« 

jeetion for want of making that perfon a party, will have no 
H“eight with it* 

f the ^jcc* 

UoA I'uT wain 0: Lu bcinf a fMty wUl luv< m wvi|Hta 


On • bill for w III ail aAion at law brought for fees, it is not nceeflliry to 

ascent of/r«ii make any licrion a nartv, but who has actually received the foes \ 
co«rtibUflt» . . * • ‘ ' 1 I Ml • I 1 ' 

ri|iu, ««M lUHft isoihcTwnc in equity, where a Inll ih brought for an account 

hjva ail ptifoiu of ftfcs, tociUblith a riglir, bixaufc there you mull have all per* 

foils before the court wlio have anv pretence to a right (1 )$ for, 

pRtftcrira by a decree of this court, they will be bound ^ but iris not fo ai 

rj|hii ibribvy to a judgment recovered at law ivt fees, agninll the receiver of 

thofe fees; fuch judgmeut wiU not bind ihe right of a third 

Mberwiff as CD a perfbo* 
juSfneni ai 

wbidt nkiU uoc bio^ the right of a third peifen* 


(l) Prnrt r. Ciari, 5I5. 


Cafe 115* Sir WiUmm hiunirrf>H verfus G 4 ^, > t, 1741 (i). 

Loud CHSNCBLLoa, 

A folkltor r*r^HER£ 18 evidence in this caufe which lia-s weight on both 

A “ neceflary for the court to determine on fueh 

ru bimrclf If circumftaiftcs as weigh molt llrongly* 

ream the 

plaiftCall*# wife, vdiilft Sic wa« pwtc4 frw her bnJbaaS | The ^ca/UMthar tnrtffed u iSc dmdt grt fir 
dtm, tfW fixmff the bill is biw|bt Cd fee afide mt 4cH as otLajnt4 by fr.iDd. 

the 4 ttd jMd ufy ti d/w fieh fim 

aU ttke te \he dtjrndamm 

Thm 


(1) The plaiaiiff’s wife, by virtoe of after her death. No fittUment was made 
her marriage wrnV/ri, had a power to in pu.*roaoce of the trticlei The wife 
ekirgi ceruio pres^ei with iooo 4 aMeoted hcrfelf horn the plaiotitf, and 

eaeeuied 
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There are two grounds fbrthU bilL 

Firilj To fci afide a deed obtained \>y the defendant from 
I^ady ^under/cn, the plaindfF'i wife iu her lifiNtime, aa a frau* 
dulent one. 

The other ground iii That the deed was intended as a con- 
Teyance in trufl only for the daughter of Lady Satmdftfon 
though the defendant has not nude any declannoo of fuch 
truft. 

It has been contended by the dcfcndant*s counfel, that the 
two heads arc iiii*onriflcut» but 1 think othcrwifct for not pre¬ 
paring the dMii wiiich was to declare the trulL is equally a 
fraudi or, at Icaft, an evidence of fraud* 

I (hall confidcr the particular circuraftanccs of tins C ^97 ] 

cafe. 

How far die a^s thcmfelrcs are an evidence of this 

truft. 

Astothc^^, Here v^'nsawife, as the defendant infills in 
an eaircme bad ilure of healili, very cruelly ufed by her Iiulband, 
and under a ncccfTity of paning from him. 

On tlie orlicr.li.nul. The plainuiTchargcs, that Hie was greatif 
addicted to drinkingi in all parts of the day, and very often in* 
loxicated with liquofi and this is not at all controrerted by the 
defendant. 

What is the courcquencc to be drawn from fuch a behaviour, 
hut that ihe mufl ncceiTarily be a weak woman, for, under thefe 
circumtVances, Ihc mult Hand on very un6rm ground, both at to 
her honour and her foriune : wi|h regard to the latter fhe had a 
power to dif^fufe of iooo/« whether covert or difeoven, asibe 
fhould think proper, by any writing under her liand: now the 
draft of tills deed, which i$ an abfolute conveyance of the 
1000 L 10 Mr. Giif/st the defendant, had been prepared fit weeks 
before it was executed, and Ukewife before udy Saunderfifi left 
her hulband i and the deed itfelf was not executed dll three 
weeks afterwards: for, on the 5 th of Afsn'i (he left the 

plainrilF, and went to a lodging which Mr. GL^/ had provided 
for her \ and on the 19th oiAiarci flie executed the dc^ which 
is now in contefr before the court. 

Now what could be a greater inftance of weaknefs than, at 
the very time Ihe was upon the brink of parting, to put the only 
thing out of her power that could fupport her independent of her 
hulband \ confidcr it in another view, with regard to her child, 
which Oie is proved to have been very food of: Tlie huiband 

too had a daughter by another venter: is it probable then, iliac 

0 

execorad tke pewvrof appotoiaenr In tay demand for the fame. Hie 
favour of the delendant (an attoroey) iu L^dibip, WiJ tU 9/ tb« flMtidff 
ceulideraiioo of the fervices be bad rea- aW decreed, chat the deni gf 

dcieU her. Alter tbs wiic^a death, the appobtnest Oioold be delivered to ihe 
plaiotilF paid the defendant fevcral Aims plaintiff 10 be cancelled, and that the 
of money due to ium on the wife's orfendaot (bould execute a relcafe of mU 
mccottot, for whi«;b be a rtrei^ m bit right under the •ppoln(uien(» Hig» 
/§Jt: i»ut DOW inulU be bed other clumi Lih, f^l* 4 ’^* 
upoo the wife, though he could not make 

Tj LaJy 
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8**J****®* Lad^ SmtnJirfin vould gWc away thi# looo/. from hnfelf and 
^ ' her child» who mtglu have 00 otlier proviHoii ? fur nothing alic- 
natea the affcAion uf one parent fo muclit ag die other parent’a 
tukmg away the child fvom under his iiowcr, and iherefure the 
highed weakuefs to leave licr daughter quite deftitute, and to the 
mercy of an enraged father* 

It appears in the caufc, tliat fhc had made a will hut juft be* 
fore this time, by which Che gave the icooA ahfulutcly for the 
ch]ld*8 benefit; now, what occsiioii or pretence cculd there be 
for altering this vilh 

Mr. C/rtfif to be furc, had done afis of kiiidnefs privately for 
La<ly hut at the fame time he was her atturmy, and, 

in that capacity, was 11 not his duty to let Jicr knew the ^.hfurdity 
of the ftic was doing ? I am not at all clear, rlic wcimaii 
knew that this ileetl wouM nbfolutely hind her; it required the 
Ckill of u lawyer to rciblvc tluit, for powers r.rc given in a diCTcrcnt 
manner, fomc, if once executed, arc final, others may be cse* 
CUted tvfks quettrf. 

Tlie confitlerationA in the deed arc esprefled to be fer fervites 
done, and favours fhcwiu 

ir»i utnmty It is truly faid at the bar, that a fceiirity obtained by an atior* 
fttJwt fau trey, whilCt he is doing buCincfs for his client, nr whillt a caufc 
i *|iie i« ** Spending, appeati 10 this court in a quire dirlcrcnt light than 
an etofCUint between two common perfons i fnr if ;in attorney, fumhnff Hfr, 
nmtrii^cMn pr^raiU upon a client to ygrcc to an exorbitant rcw.inl, tJic court 
•<!<ieVittirelyV m either fctit afidc intircly, or reduce it to ilic ftaiubird uf lliofc 
re^Mcc ir tp tb« fL*cs to wluch he is properly iinirlcd \ and this w.is the rule that 

wcighcsl with me in v, hoard Mny ad. 

U ia- iT4t (Ot ^nd if the court did not .'hferve fuvha rule, it would 

expofe clients very much to the ;in>liccs of ;*iturnieK, cfpcciMlly 
Jrmf cotvrtx who arc in i.ady unfartunatc circum- 

ftanccs. 


It is true, there are witnrfica which prove fomc diclurations 
of Lady* Sftumlfr/^di great regard fur Mr. Qlvjs\ and ihat Ihe 
has often faid, no body ftioeld h.ivc lltc 1000/* excep* himfelf \ 
but then die very fame witnefTcx fay, it was to mako him a fa* 
tishidion for the Aims he Jiad advanced for her, and likcv<'ife out 
of a confidence that lie would take care of her daughter. 

But, on the other hand, nodiing can be llrongcr to encounter 
this cviilcncc. than what the pkdniifl **8 winiencs fwcar, one of 
them in particular, who faid Cic was with Lady but 

two days before her deaths and that flic (lien declared ilie had 
given all to her child* 

A very fiifpieiou^ circuniftancc to Chew that the defendant wnt 
confeious cliis deed was never intended as an abfolutc conveyance 
tu liimfclf, but only in mift, is, hiH denying there was any deed 
:it .1/1 f;> hh cuflct^ft v/hcfi Sir Wdiiatu SaunJerfin afleed Jiim at 
the lime he paid him hU bill. 

The only mautial rcafon fnr Ids concealing it then, muft lie to 
prevent its being Cfied and inquhed into, L>ydy SauMdfrfin being 


(i) Mii S 7 < 8. C. tad cotes. Qmfoiy v. Davh, mae 295. oote t. 

alive^ 
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•livOi who coold have difcoYcred the real defign and intention of SituKii«iic« 
it} fox the rcafon he gives in tiic cuufe is a very fimpi' o'lc, for 
fear of exafperating and incenilng Sir H'i/iiam vho 

at that time was reconctLd to hia Lady. 

There is one obferration of the pbintiir's counfcl wlueh ii 
Tcry material, that the defondant has charg< I in his biSh fo much 
for pcfuGiig the draft of this dcc<l, whi. h he would never \ 
have done, if He had li)oked upon it as a vidurtarv prefent to hi*n* 
fcif} and therefore this circumftance (hews vev\ ILrongly lHjlIic 
confideredit mvrely as a trull. 

Ladjr &iunAr/o/i died in yuru 1738 ; the dnuphter in AjV/i 
following} and the defendant's Icttcri by which demaMdod 
the 1000/. of Sir H'/Uinm bv virtue <.f this dccd| 

was not written till above a year and a half after tlioir iW.idi*'. 

In the beginning of it he fayii Ymir lady luving a <*0.1(1 ijiiCG 
in my honour and integrity towarih your's I'ld Imt cliiUl. and 
being lik 'wife fcnfible of the fcrvicei I had dvino her. and l!id 
favours Ihc lutl received from me, did execute^ C9V. 

Now« trull and confi Icnce arc amv*rtii)ic ter u. 1 \ ; tnl 

import fomc trull reUtivcto the afl of the dcu«l, (••r i v f fit 
oftlie child } and ar ilie lame time a co;np«*?)t'.uion for 

favours and l'cn*iccs: tins litter part maieruliy falls in wiih 
Lady decUrmions of her luviiig iceured to Mr. 

the fovcral Turns he had advanced upon her account* 

What ii the refuh of ilie whole, hut that here is a plain t:*ull 
intended for the daughter, mixcil and couplctl with a rccoju- 
pence for the derndaiu, for Turns advanced, and lervirei done, 
and a fecurity to him at all events, if Sir Sef.v//-* 

Hc'/ifi ^houid refufe to p ly him } and after the defent'a it was la* 
tUa.d, the rendu : for the (hiughtcr} nor can this tranlaflion be 
any other way reconciled with the deeJarutions of Lady Saurt* 
dfrjin, 

ahii way of confidcring the cafe, makes it reconrllvalde 
with renfoii} die other m*akcs it abfurd, and the afl of a weak 
woman, 

Tlie confoquence of my opinion uH!l be this, if there arc any 
Aims remaining, which arc jnllJy due to tiic defen but, the 
deed, in the Grll place, ought to (land as a fecurity for tint fiim, 
whatever it it, but the furplus mull be dt'cmol to he j ttull for 
the child, who being droil, the plaiiuilT, diough he h.is not ad* 
miniflered, is legally inilticd to, as, by her death, it dvvolvea 
upon liim) and this decree is exadly conlonnablc iothedio;AioiH 
my Lord Yh/^gavc in the cafe of Pi'oof v. /foiri, Cr/Tv in tht 
pme of Lord Talht^ ill, * 

(1) yUr the efljy on ofes and triiHs, 17. is. 


T4 




GASES AvfpcA and Determined 


30 ^ 


Cafe aid* tTrrMlf rerfus Ju^Jon^ at thcSoIh^ May 14^ l74ar 

inUiam La^vf^ to iward the good fcivices of jinn 
• UoS for leo/. ManpU^ who liail lived with him a great number of years, 

irsfa^ii ^ P^^hcr a bund in i?a8, hi the penalty of 600/. for payment of 
«7)i pals ber joo/* and iittercil, 011a day lixed, and In 1731 puid her loo/» 
loo/.ifi t 7)6 part of the 300/. and all iuurcft \ in 1736 he made his will, and 

among other legacies, gave to Mr. all his 

UtJ%\n s^hf meilunges, lands, in £» in the parifli of Jf'* to hold to him, 
^ his exccutors, faV. for 200 years, upon triift out of die rents, 
mortgage or fa)c, to levy,railV, and pay to j 1 /w 
yturt within two years after his death 200/. and, fubjed to this tern), 
he devifed the fame pnrmilTes to die plaintid'and liis licirs^ and 
mS %\fo UevVrS devifes other lands to die facne truftec for 300 years, upon 
•th«rijftJato trull to pay 200/• lo /f/m MnnfiU^ within one year after his 
Si*/ooyc»i^** death; m odicr parts of his will he gave her plate, lincji, te'i'. 
«n Craft » pay ^od oUiCf pcrfonal Icgacieii 
ioaA to A» hi. 

Oflfbm 4ftrr Sw 4fmk\ the ctecat^rof £. pui Sne pArtoT itie WjS to in her Ufr-iimr} 

(hr Wit prj>» Out ih« aiiy he SrerteS 4 l4fuJljOk» Uib*rjf jaJ tlut her i iceuiw mjy rclunil 

wh« he hj>* mcWvS in port fnymeBi Cieitof;*2 t/ih Mti/t UUibit /u i 

/•• if W tilt kt/in iA< rfjvr k kiti m Ut aciT tit tMk 

4 dmf^\t% m mitudinifi h tskt m s ctwrin^M /^.v, tbk u^stsyai'ufMta tbt (i)» 

The executor of paid off fume part of the bond Xo.Aun 
in her Ufv-tiinc. 

The prayer of die bill Is, that die legacies devifed by die will 
of WiH'wm Lomx to A$m may be decreed a fatisfadion of 

die I ton d} and that die dcfciHlaiic who is her executor, 

may be dirrflcd to refund fuch fn.ns as he has received in part 
payment of the faid Kind from die executory of L^ve* 

For die defendant Jmifon Mere cited, v. Pta( 9 ch^ l 

Satk^ IJ 5 « Atiinfw v. WAh^ 2 f\rn. 478. (.',bnth'ry\ cafe, 
I P* H^nu* 408* Kitjlvwd t. Winh^ 2 P» 6 ] 6 » 

Mafltr of the Roih : Tlic 4UcfHon is. Whether two fums of 
2oo/« and 200/• devifed to Auh Manfr/f^ by the ivtll of 
and to be raifed upon the tellator’s rcMl ellates by dillVrcnt terms 
of years, lliall be conlidercd as a fatUfa^llon of the debt, due 
upon the bond to Mrs* AfarfAi^ 

It was objcQed by the counfcl for tlie pliintiiT, that this Is not 
in the nature of a legacy, for that there Is a <lilK:rencc in the ex* 
prelLon of the will, to in fome iuftauceshe fays esprci'sly, 1 give 
fuch dungs to the laid Ana Munfelty as plate, linen, iffv* but as 
[ iOl ] to the 200and 100 A it is a diredlion to truficcs to levy, raife, 
and pay die faid funis to Mrs* Man/AL 

Th«r*i« BoaiiM> But it i» aufwertd very clearly by thU obfervauen, that though 
the money ii to be raifed by die trull-ellate, yet it is the gift of 
tioaiatraftfci the tcliator iiotwithAanding, to it would have been abfurd to 

toftyi ud B 

eln, ifal uAMv b tsuslly Utc Swaot b Wth uku 

(1) With itfpefl to tatiifafdoB of fstiifsAion of poriioDs and legsc'eM, fre 
Mitt by a debtor gtviag a legacy to bii Belh^ sf. l/rlwMt, ohu i voh 4x6. 
crediior, fte i Cox's P. W, 410. aa to aoie. 

3 • hayc 
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have faid» that the trufteea Ihould give> for that would have 
made them the donorsi and not the tcftalor \ and therefore there 
is no manner of difference between a dire£tioa totrulWea to payi 
and a gift« 

And tho’ the general mle b, that a legacy which U greater^ or 
ad great ai the debt) fhall be taken to be a fatisfadion, and i» too 
well eilabUflied to he Ibaken now; yet* in late caictf where 
there are circumftaiicesi or a prefumption that the tullator’a in¬ 
tention was not that the legacy fliould be an ademption vt the 
debt) the court lave leant againfl the rulC) fo far as to hold it net 
to be a fatisfadion* 

lion wu ocbtrvife» the Court) in Ute lure Icwt 


30 * 

NieiioLLf «• 
JooiUM* 


Tlwniih U it a 
rule ilut a U- 
gjcy ire^irri ot 
*» ihie 
Hull b« 
t 4 k%‘n la be a 
fttiJ’.iAion ( yet 
wlwr«ihei« U a 
ptxtttmptien iIk 
tefljUA^ inu^n* 
tbu rule. 


So, in the prefent cafe, the te(Utor*s direding tlat the aooA tstcuon 
and aoo A fliould not Ik: paid till one or two years after his death, 
is a very confiderablc circumflance in favour of Mrs. AAr^A ih^aoet mi ei> 
fliews ftrongly, that ihc intent of the teflalor was not that it 
fliuulil go in fatisfadiou of the ilebt, for die bond ivas payable ^I'cmbciutrdrhe 
immediatcJVi and the teftator had no right to fufpciul die pay* mo'neot.utereJkc 
ment of a debt, tho* he might lufjiend his legacy; and though 
executors h ive a year allowcil them to pay legacies, yet that 
docs not extrnil to dchi^, but they are liable to be fued rlie mo¬ 
ment after the tcflatot*8 death; fo diat the payment of thefe le¬ 
gacies at a future time is extremely material, and takes tills cafe 
out of the general rule. 

Beritles toO| I am inclined to think this is a contingent legacy; 
for the truflees being dire^led to pay it widun two years and one 

! car, docs not oblige diem to pay it fooner; and if die legatee 
I ad died before the time of payment, it would have funk in the 
land, for the bene lit of the plaintiff, according to the fctileil rule 
of this court, with regard to legacies charged upon land. Kii/s 
Pa%vtct*i (aftf a Frfit- 366* Siuf/do/i verfus Ctwr/n, Prtw in 
Ct^n, 317. Dithf of verius 2 P» JVms. 60u 

Ki//fcrfus TVny, Mtv«Arr 8, 1738. l AtMs cca. 

Pmvft Ah^ingU-n^ Eqfitr Urw^ t ifr. Au^As Rrf, 

48a(i)« 

And as the rule of ademptions has never been carried fo far as 
10 take to a coatingent legacy* I muff decree for the dcfcmlant* 
that the dc^'ife of dtf aoo A and aoo A is uot a fatisfadiou of the 
booth 


(j} v»/'/A aotei* 



CASES Argued and Determined 


30 a 


Cafe a 17- Tkt Mapr ond Cnforatkn tf TVi rerfoi Ztf Lkfitl f llkingUftf 

Mnj 14, i;42, 

S.C, latt 1 vqI. ^ I 1 H E plaintiffs claim the foie njtht of filhiiig iii the rivcf 
sVrr. 3^7. the defetidant claims a right likcwifei a bill and 

Whiitt fuiti ire crofsbill werebroughty toeftabJIlli their fcvcral rights* 

ig^f^ng hert^ 

Uw pluneiftk •he Scfrn«Lint*« a^nl etthc wf<rr thn ttmfrkm trtjwJgti, Tur 1 brenb of 

tiu Mice. I.cr^ //'r^vkA# ouic An nUcr to rtArua tbc plMA(4|h fion pfDcee4»A| t( the fvftonk* liU 
ihc beviB| the cjure^ aA«k lanbcr urSef• 


While thefe fuits were depending, the plaintilTs caufed the 
agent of the defcinlant to be jndalcd at reinons, where they 
ihcmreUcs artj judgci, for a breach of the peacc> in Gibing iu 
I heir Ubertr* 

4 

A motion was made ou behalf of the dcrcinlarit, toftoptlic 
pTofccuiion. 

LoRI> CUANCLiXOR, 

Thmiffwrt* This court ln% not originally, and ftrifllf, any rcftraining 
^rTctfiruiur ^‘riniiMal pnifcciilioiH I and, iJi this calc, if the de- 

fn4>cvn«m» io fend lilt hsd applied to the Attorney Cen era I, he would have 
lb j 9 «ever (1). g ran ted a mii 

Tile Aistoney For ubcn a complaint U groumicd on a civil right, for which 
1 Ael/rj! a^ion of trcfpals would lie, the Attorney General of eoutfe 

/9f*i to a crimi. grants a iSpfi jfrrjl ptu 
fn>liCu:ion, 

vLere aa adliun of irefraf* will Vtc* 


Tbu IS a complaint merely for fffdng in the river, without 
any uv^unl breach of the pence, which die mayor and curporatitm 
fiir, is a trefpnfH upon them* 

If it couM lie made appc.tr at Inw, that the plaintiffi were 
bodi judges and panies, it might rome out to be cormn npN ;W^, 
but it n)i^;ht hr dilficult to Ri;ikcout this. 

If adiuos of trefpafs had bi-eii brought tv r/ iIuk court 
wwlu^ft^v? have (lop|wd tJicni; but though I cannot grant aninjunc- 
pcBMiamnof* tiuii, yeti may certainly make an order upon die profecutors to 
trcipifi M tt prevent the proceeding on the iiidiflmejit. 

f 303 ] Suppofing it was a fuit for a right of land where entries had 
Whfw A bill u and the bill was brought to quiet the poffWTioii, and 

to ^wice that they prefer an indiclinent for a forcible entry, which is 
pgflWimr^jNMer of adouble iiarurc, as it paruLesof abrcadiof tlic peace, and is 
jSSMiifwiT ^ *‘Hiht, this court would certainly Hop die proceedings 
iiMattora rvrti- upon fueh imliftmenr. 
bJe iocry, thji 

CiHirt wUi A«ip tlu rrvi.'ee^Jiiii ypon fveb ir>SidrtieAt. 


Where parties fubmit tlicir right to the court, they have cer« 
tahily a juritdiclion, and may imerpufe. 

(1) 2 ^’d V. Dut/ffioug a Fi/. 3^6. (s) / Vs i £|. M. ijt. p/. 6* 


a 


Therefore 



in the Time cl Lord Chancellor Hakowickc. 

Therefore 1 will make an order to rcAram the plaintiffs from M«ror» Ac. «r 
proceed) tig at the fclTionsi dll the hcanug of dw caufc and fur- 
iJier order* 


Lochwed and cthfrs verfua Ewr^ May 14, 174a* Cafe 21 9 * 


T H E bill in diU cafe was brought hj the pUintl.T, aa re- n^Cenra^ 
prefenutivc of Sir 7 )&o.vr<f/ C<Kd^, to redi%im tlic fur.i of rive of^rr.c 
9500/* flock, trailtferrcd to Mr. A’uvr tlic lit 7 / 7 * 

Aprils 1708, for die fecuriiig the funi of acoo/. ami iiucrcll at 
6A^r ctni. Mr* Sfv:r having executed a deti'^raiicc, whcrcb/he ti> iht Jvie/iJint 
obliged himfclf to rc-transfcr the ftock on payment of the ioco A 
and intereft on the ad of ^uly following. Ingsco*/. 

iMCvrril AX fiL 

fv ftm, tob« it.mniferml m ^■eat of pnncjpsl aM lalcfrft 44 oTjaff %if Y. C 

4 ivd in 1709, the Cm brou^c Uib bill I 7 S 9 * L>t 4 Udt^lckif u/pjk^ i¥ m rUm^hMg 
mipid fhi w/. 


Sit Tlwfm Coffke died in 1709; hi$ Ton, :lie furviving exo* 
cutor, has bnmght diis bill torcdceni in 17^^ (i}» 

Lord CiUMCiiLLOR, 

Tills Is a very plain cufc for the dcfcndjiit. 

In a mortgage of Imulp a bill of f*>rci:lorurc 0U|'*1*t to Ik 
brought, but 011 a mortgage of dock it is not ncciiHAry, niul 
therefore 2 Itroiig reafon for the owrtgagor's dcpaniiig from the 
right. 

Tlie admilTion of a co^efendant to the advantajp: of the 

E laintiir, will by no means better the cafe, uidrfs tlie plaiiuiiF 
tA entered into proof, by which lie would infer fume other 
kind of e video cc to account forhii coming folate torcdeoni. 

It would be of nufehievous Gonfcf^ucnu. ic I fliould decree a 
redemption m this cafe, for tlic bill v;*t»uM never liave I cvn 
brought, if the Eajl-htdia flock had not iiicrc^fcd in value, which 
is merely an accident, and could not be foretcen at tJie time tlie 
morigage was matlc, and tlierefbrc it very far from bring an in¬ 
ducement to decree a redemption. His Lordliiip diliniilcd die 
bill* 


Knt RfcrtTirv t» 
l>Hn||< b»ll 14 
t^vhvTiirc on 4 
murt^^gc yf 
IImIl (2 ). . 

Ac 9 - 4 trcR<i 4 nt*i 
WniUrwn \n th« 

adv 4 akti|e ol Uir 

pljhcUV, wUJiwt 
ib^kc bi« Cilb 
bvuer. 


[ 304 3 


(1) The IcfigiH of time m this cafe 
(if 00 interefl had been paid nor deoiiiod 
made) woold, it fecoit, have barred ilie 


plaintiffi* n^ht of redenpttoa. See 
V. /»•/. 5 vol. 22 

(a) So iiriw V. ini'iit, I P, 161* 





CASES Arpicd and Determined 


Care2t9« 


TrvJJ T€r{us Downtf Mty i8> 


Whatem wordi aT^AM Churcher devifed all hit farnts and lands to tnjftccf 

tHeir aHignt, for and during and until hU kiiifniuti 
cdpjboU Unit, and Ibould attain their fevcral ages of aiy In tndt 

thef ciAbivtJw that they do, in the ineau time, receive the rents and profits for 

bcocfit and towards the maintenance of i^grr/ and 
in, ^fioUkint and after tbcj fhould attain their rcfpeAivc ages of 2t, 

cupa&alcfJi then to the faid R^gerj and B^ny for their n atom I lives, without 
Itimpeachment of walle; and from aini after their deccafcij to 
h« (»)• the ufc of the hein of tlw faid anti Bmhj fi»r i.Tcr as tenants 
in cOmnioiiy and nut as joint*icnanu. 

Part of the prrmifles were copy hold y and the rcH frcclioKI; 
the tedator furrendered the copyhold to ihe ufc of liis will: 
Bwtfj, one of the deviClvt, attained h;s age ofai, and by Icafc 
and releafe of the 31^ of M^y and ill of Juw, 1740, coimyod 
his moiety in the frcehnlil biuls to his filter and her Ik irs, who 
married the plainlilTy and afterwards Bomy deviftd Ids copyliolu 
lands in like manneri hut made no fuvrvndcr thereof. 

B 9 /tNyis dead} the qucltion made in this caufc is. w'hethcr 
the devifees R^go'f und £>/wj, fhould take as joint-leuaiiis, or 
tenants in common. 


Lord CtiANrr.Ltoiti 

There am two points in refpe^ of the copyhohl: 

Fii^, Whether the lievifc iu the will of Adam CltMTilrt* 
amounts to a devile ol land in joint^enaacy, or a tenancy in 
common (3). 

StfQNdi\, If a Joint-tenancy* W'hether tlicre has been a fc- 
veranee of that joint*tcuaaoy, before the death of Thowat 

1 am of opinion* the trollces took nothing at all in ihc inhe^ 
ritance but a Inteixfl (4)* till trt^h attained the 

age of 21* or the furvivor of them attained that age. 

The trull is to apply the rents and probes towanls tlic main« 
tenance, and on their refpcdively attaining 11* is deviled 
over. Tlierefore I am of opinion, if one of tltem liad died* 
fuTviving the other* who had not attained his age of 21* all die 
profits mull have been applied to the niaintcnau^ of die fur* 
vivoT. 


r yS ] being the coaflniclion of the firfi claufe* will throw a 

great deal of IJglit upon die fubfequeot claufe. 


(1) JLg. Lil, S, lys^i/lbl. 406. 

(S) Hnvihs V. Lftghf emit 1 vol. 388. 
^Iru V. Pmdim, i tii. MUSmm 

V. ifi/Ww, 2 Bn. dm. Kty. 64. Sed 
eviir Bjfdj V. B^, a 165. 

(j) 1 jwQMcosDcy or teosocy in 

common during the iivu of Bmn and 


(4) C»rd* 2 *a cafe* Cp. Bln. Jij* 
RiUfnas v. Hiicidet. 2 yWm. 404* CmrttrSt 
BmiMtrdiftn, 1 P. 50$. 5 09. R^krtt 
V. i>a«p^/* mate 1 voh O09. Bvt where 
there u sa exprefi trail to /eU, ide. there 
the trull cannot be executed unlefs the 
troftees take the whole 4 */^ /<e. Kidt 
¥, SfeKiT, ffi. 378. 1 




in the Tune of Lord Chancellor Hmowicki. 

As to the 1 at^• v, I fim of opinion tt is a devifs of a remainder Tio«v r, 
of a Ic^ul eUai.., m'.\ n tola troft, for the I faid be- 

forot w*is oaw ach.irrel interofi; for it U to and BwMjt 

there is a dcvile lor their .maral lircs, iSc, This being fO| con- 
fitlur the intention of the tcilutori Us incention was plain that 
rj and Bonnj fhuu!*.l be tunajits for lives, and therefore adds 
tltc word^i n;ffh:ia ff 

If that mtrntion had not h.cn controuledbj a rule of law, ihc^ 
hiiil iKHtii iiiofl dearly tenants for life, which brings it very near 
tile cafe of TitclermAH verfus BtjUr icrmi 6 Amu 

C.fts 370.* 

In 1 LV« Ref, 104. h is laid doim as a rule of law, That 
wli^n the ante (lor by any gift or conveyance takes an ellate of 
freehold, and in the lame gift or convG)ancc an cUnte is limited 
either mediately or immediately to his licirs, in fee or in tail, 
thar always, in fneh c;«C:a, the Uirs are words of Jiniitattou of 
the cllatC, and not words of purciiafe, arid the words impettc^ 
cfwtfif are rcjc£lc<l ^ 

But then the quelliun is, Whether this HialJ orerTule the phiit 
intension of the teflator \ for I have fliewn it was nut his intention 
that they Ihould liave the joint inheritance* 

Where the rule of law w ill kt theirdention tike place, tt Oiall 
liave its ellccl, vide htirher vcri'us CV/i*/, 1 iVmt, 283* before 
Jx>rd K'wg^ and afterwards in the Houfe of l*ords, hifjjet verfus 
Cr^inwU flnj $ihcrf^ 3 Lev* 373* there by forceof the words etitinlly 
t 9 he divided^ it was Ir. ld a tenancy in coramon, and the words 
ioffger liwr ef them rejctlcd (l)« 

This cafe diflers from that} as I am of opiQioi4 upon the con* 
ftruflion of the Aril claufe, that the whole profits will go and 
furvive for the education and maintenance of the furvivor till 11: 
now ic would be abfurd to think that the tcAator would give the 
whole profits to be applied for tlie maintenance of die furvivor 
of i'efltiy que trufi^ and yct that the moiety, after the furvivor 
attained ai, fliouJd go to the heirs of the deceafed cejhty que 
trujl, 

But then the freehold is fevered by Bennfe deed of couveymee^ [ 306 ] 
and mu A have its c/Tcfl. 

13 nt as to the copyhold it is not fevered, for nothing can fever 
a legal ciiate, but what will pafs it in bw i and here has been 
no Airrender of the copyhold, and whatever words there may be 
in tlie will, relative to the copyhold, can hare no Kfk€k\ ** and 

therefore 1 declare that the defendant John Rogers is intitled to 
** tlie copyhold ell ate m qucAion, by furvivor Ihip during bis * 

** life, and to the inlteritancc of one moiety thereof, •and I do di- . 

• There « toes d««ifed Ut eftatt t» hit twv Sfttn, Jar ai»S Swiss 126, 

e^uiliy to W Siv2M between them, eaS after the Seceaic oflheate the hcInefTtoe. 

Tm tovrt held that end Etmsiuk were joist-tiejiucs d«riH life# «a4 the ice W 
the heifC vf Jemt hut aoc ID Cike duriag li6» 


(0 ^ide M/e S49. L^d Glemrehy v* (t) ride Hews t. Hawu yA* ] ^ol. 
B^nu, Ce. temf, T. M* l«. Rdydom 5I4. Pit/ ». I Bn. CU, 

V, r«fr, S T. hr. 477. BsgJhMU V. C 89 * Armjtrmg Eldriditf 
SfiM^er, 570* 576. jU/. IIS* A 




CASES Argoed and Determined 




reft an account tr> be taken of the renn and profits of the free* 
bold and copylioid efbtes of jidmn Chrrrcbrrf to the death of 
** ThTfnnt and decree^ that die balance be dirided into 

two inoitirft. ami that one moiety thereof be paid to Martb^y 
** the wifcofdic plaiiitiiryi^^A TVWd, and executrix of Tier bro« 
ther lUrttty \ and the other mwety to the defendant 

R'.^cn s and I alfo <lire£t an account to be taken of die 
** rents and profits of die faid freehold cflatc accrued fince the 
** death of Tb^nutf and decree tliat one moiety of wliat 

f)i:ill becomin^otithc account be paid to the pJauitiir$,atid that 
** the freehold cll^tc be equally divlclcj between the plnintifTs and 
the dcl'cnd.tnt y.hi and diat a coniiniinun do ifluc for 

•• dut porpofc.**i 


Cafe 290 . 


verfus Jiuthr <tnd oihrrt^ Ji£ty 24* 1742 (i )• 


*«•« '"“p' H E bill wa-i brought agninlUhc defendant for re* 

I^i'ii'MCMBceive ^ fu fiIig to deliver deeds, the one a mortgage, and thcodicr 
di<i»ri.ior)l jfhi an afhgnmcJir of a mortgage, winch uvre put into his hands, m 
order to rev cite the ptinctpal and luicreU, and w\iO had abufed 
IvisUttft, by pawning them to one Sprinfi for too/, for which 
M u :■ Uu/sW like wife gave a note in his own name for the payinenr, and 
La^ j Sprif/f to rciuni ike deeds upon payment of 

yaw*>xr n.up, hy principal Slid iiucrelt on the too/* 

t$ f «« /'T/s'>‘y, Spnni f Jtlrttr lU Jitdt n ih fUauiffp «W /dwr tbt 

f4mut u rk*.W; 4t Cii*lvr. 


J.CiItP CltAKCEl.t.On, 

AbinKrrcftr 'rile plaiiuiirniighr ha\x had ?.n .iclionnf trover, but then he 
^shs ms^vecy «/ could only have dann|*es for the detaining, hut not die deeds 
^ ihcmftivvs, and therefore is pro^w in Ininging a bill here for die 

Iq;m ^ t'rmTr, recovery of his deeds* 

)h« p|.iin:>cr 

«iJS ooly hare djsissei f^r ibs dackv^r- 


C 3^7 } There feems to be little or no defence inRfied on for the dc« 
fcndaiit HutUr^ and indcc<l a femnt who has plate under his 
care, and who may commit felony of chat plate, as he has neither 
a general or fpecial properly, might fuU as well juftify the ralGng 
a funi of money foi Ills own ufe, by impofmg it upon the lender 
as bis property, which is a ftronger cafe than the prefent, as 
pla:c may Juve no mark upon it \ but it is impoflibk the defend* 
ant Buth'r could impofe upon anochcT, foi by the deeds thcmfelves, 
he mud apjKarto nave no property*, and even fuppofing it to be 
an attorney, who had deeds delivered to him, uulcfs there is a 
bill dee to him from the perfon who deliTtred Uicm, be cannot 
jufiify detaining them (2)* 

The defendant Spring not appearing to have a^ed diflioneftly, 
but indircrteily, was decreed to deliver the deeds to the plaintifi', 
but without coils, and left to hit remedy at law igainlt the de« 
fendant Butler^ upon the note for icoA 

(1) Rfg. Lib. J. 1741. fid. 550. (a) FiJe Gr^ t. CKkerth tmn 114. 



iu the ^rime of Lord Chancellor HAADwixcEi 



TCrfus Bo^tf htfore J^ord Hordttsklt^ aid w the r^tnft’ Cifc 12 f, 
of Pelt) and Bur her^ June a, 1742. 


T H E plaiotifTt at the rtqucil of Mr. Bcolt^ (ent him $oo/. 

upon a note only^ wludi Iu* was cncouraj^’il to <lo» on 
Bbeih*^ a{luringhim bf letter be was veryfafe, an annr of his^ 
by her will, had left him .|OOo/. winch the cvuit vt C!* xci'^y 
had decreed him t but dying fuoii after, und the rcfu- 

fentative nTuOng to pay tljc 500/. the billsvjn hroo;:br aguinll 
him for the money*, the dcfctulant m^idc it appimr in tiie c.iufc, 

^at the 4000/. was not merely as a pecuniary K Inn ri- 
reeled to l)e laid out in land, and fettled upon Mr* 1 Mhh} f>t; 
and the decree liaving purlucd the wilb L^/rd (Irnivl/jr \v:ia n 
opinion to dirmifs the billi but faid, at the fame time, it >v.h .. 
very cruel cafe, and yet the plaiinitTean have nu rvIhT, as it ilu* 
cllablilhcd rule of the court, that money devlfcd to laid out ii* 
land, fluU bcconfulercd an land (1), and therefene In* could net 
break through it, iintwithllaiuUng the particular harddiip nfihiv 
cafe, fo as to let in u Cmpic control crcilitor npoti luoncy fo 
devifed. 

(f) ydeCf^'eM r. Smith, usu t vol yyj. CMJte r. Cf'dst, j ro/. ^^4. c«d 
rrhrreocci. 


The pIjiDtUr 

tcn% B, %zo!,o% 
it>\C|UQ4;!MnAet 
th It AU Miu luj 

IrU h>.i aooo/. 
h>w*illi il.iivA 
kjan^t; f,>n4bii 
i.Vi'.'Udti.ivee 
miilcilUipayth* 
5:0/ SI rhr ie« 
^' ; wis JireQ«d 
10*^ Uiloutirt 
k .J, anJ I'eitJeA 
1 i9« in Ice I 

l-.nt tt.ufyfitt$ 

i* fVJi M 

e : ft *i/rv 
u h Uii 

’ i ii tirjlh i9»m 

// { 4 H 

» rtHuJj, 


Lerd George Beaiukrh vcrfi« lilfs Donner^ heard at Pete// Huffs [ 308 ] 

June 17, 1741. 

Cafe 21 

11E quedion in this catifc arofc upon the foilowlne will of 
Gential Kiri, dated J.miurj i, 1742. 

joK* iu’ic 4 ii 4 

cicculriiv »ni if /he diei wlthoat Iflge, ibte a go fp lmf^Ce:‘je D» Ifu. J .1 Citw jna 

fiicTisTtiJ A rtcovcff uf tbv .caI (ftjLc, KiJ intirt. Av 0.1k an aUMvC* rig!i; V nh (j the ^cal .i.'il ncr/eej 
cftileanfthc (cltitor, aad nut nblUca Id accaora: lAf.i tl 0 rti 9 :>iti ’U tit-i'e^ri f *rvr 
MiJ cjiimt U ietU uftUeu'i Uysi erihasi tteieg e, iOe lum; ^ ^ 

ibi kiit (i). 


T 


Mifs Dormer I male my fefe heir and excentrir; if flie 
** dies without illiic, tten to go to Tiord Geor^ L\\$'/tLTt\ he 
•• to pay ]pdy Diann Hefttulrri 5000/. to Heit) and her 
graudaughter 100/. each, and Mifs Din/u,r to keep the old 
woman j he then gives all his cloatlis to c::s fcrv.mt j liis 
horfes to another; aJid pecuniary legacies to all ilte rcll | and 


(r) Pii/e Boucher v. A*truM» 1 Chu* 
Bep^ 65. State v. Seait, 1 7 *. IT. <90. 
/4r9«. t Fretm, tSy. Dmi v. DiehifMt 8 
yin, 4 ti- V* ^S* /t«<» ume 1 

vol. 429. Treiofde, Boheim, pod. 3 voL 
449. Bmterfftd, I Kff 133. 

I$4« Stujord V. Butkhyt s Ff. 170. 
181, Qartb v» BahMus. 2 ff 646. At’* 


torw^Gtkr^id v. i/W, I Bro. Chu. 

170. Bi geV, I Bro. CS». he), 

188. G.oieev, 2 i.'hu. Rr)t 

j). R V. Fi/tu'^rUif, i 4 Vv. C/»e, 

Rt), tl). Sof/fw ¥, But/Off, ..mi. 398* 
6 W, yf, jitn. tio, t’tJe eheim 
Ho't^ou V. 89. aoic i. 


^ the 



jo8 

BsACCtItK 
‘ Doiuxb 
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CASES Argued end Dctcrmuied 

** tbe will B*as ligoed bj him^ lit tlic prcfence of tliree wiu 
** ncnc«.” 

The bill ia brooght in order to luvc an inrentoiy from the 
defencUnc upon i>a&, of all die perlbaal ellatc of Kirif and that 
the pluindff't inure ft in the pcrfomil eflacc may be eftabliflicd by 
a decree of this court, and that the inventory may remain as an 
evidaice of die perfonal eftarc, in cafe the coutingcncy (hould 
luppen, on which the plain rifT becomes intiticd. 

The defendant has levied a fine, and fuirefed a rccovcrr of 
the real eftuts, and infifts that die has an abfolutc right lioth to 
the rral and perfonal eftates, and that (he U not obliged to ac¬ 
count. 

Mr. AV/, for the phlntilT, cited D9ffne verfus Mtrrj/trld^' 
tt'flr/i ftc tzd y (XMrr, S734> ttmi vh'/Jfwu'tl hi SMinion verfua 
S/ft/flj LeCf 2 P. 686. jlili/tfirt vct(U9 

3 //W. Fcrih wrlhs i P» 

t>6^» verfua Sa^rU/if C*iJiS in ifx lunt Lfi d Ta!hU 

55 V 545 - 

Mr. Chtrlf of the fame fide, cited t Lwu 2 8;, 

Higgins verfus I P. 98* 

\VLjt was chkdy infifted r.n by die counfcl for the plaindfiV 
was the intention nf die ca:Utor, that if the dcfviulaiit dicil with¬ 
out ilVuc iiving at licr death, that thr.n Lord fliould take 

ru 1 >}ecl to the payment of tlic 5000/. to Lady Ditit:a lii'aticUrk* 

Loitn CitAKCELtOK, 

'riicFe is no doubt w to the intention \ but dicn the c^ueftion 
will be, wlicther t!ic dying without ifiuu ii to be rcftraincU to the 
iit/if •!•'•*/kf or at anytime indefinitely* 

Mr. A/.inuiyg of die fame fisic, ciicd cafes 10 {hew that die 
vulgar meaning of the v/ord«, dying widiout iiTue, 1/ iiw 

ir/g m ijfuf at th thiie fjitf d^ath^ has alw'ays been regartlcd by 
the court. NicMi verfus 1 P. Wm$, 198* Pinknij 

ver fus iiViwi. 2 /Wvf. 758. ? verfus G.vtut^ 1 P. Wmi* 

432* Wikutirt verfus M'eA/, 1 Pem. 326. 2 Vt-nt. 367* 2 Ch* 
Cb. 167. bdlaju verfus t Trafy Adyis 426* 

Mr. Attorney General, for the defendant, infilled, dnit tlie 
whole real aiid perfonal eftute is given to Mifs Ikrmr^ till there 
is a failure of idiie generally, and if it had flood fingly upon 
the word foie heir and executrix, there can be no doubt, but 
Mifs Dinner would have been indded to the abfolute property 
in bods. 

He cited cafes that were fubfequent to thofe mentioned for the 
plaindff. 

Gwa veefus Rodd^ June ar, 1729(1), before Lord Chan- 
cetler King: 'Hie tellacor there direAeu his whole perfonal eftate 
fiiould be tumcfi into money, and placed out at intereft, in the 
firft place, to the ufit of his fifter Afarj \ and in cafe liii filler 
died without ifluc, then my will and meaning is that the money 
direOed to be put out to uittrcil, Ihall be divided between my 




(1) G/M. 68,.S. C. 
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two otlier fiften. 7 mA and Frawttt after the death of my fiAer SaAfcista 
Mary aforcfaid. *• 

Sir ydtyU held the beqneit over to be too remote^ and 
therefore a void ItmitatioD. 

MihvarJ rerfus Fchucry t, 17341 before the bmt 

Matter of the Po/lu 

One Miiwrd made a nuncupative willj dlrcdingi that all hit 
mortgages and debu (Imuld go to hU foni J^bn and Samudf 
paying ioo/« each 1 and in cafe cither of them ihall die witli« 
out iflue» his part thereof QuU go to my wife, aod my two othe 
fonit 

His Honor was of opinion, in the firft place, that this was 


a tenancy in common, and not a joint4enancy ( and, in the 
next place, that the limitation to the m*ife, and other fbns, waa 
toe remote, and therefore void. 

Mr. Bre^vn, on the feme fide, cited Xictardi verfui f y 
1 Ftrn» 3x4. Oort verfus Obri, C^J in C&m. ^ ^ ^ 

imiietimttf LvH 7 «/^, at» in order to ihew that this limita¬ 
tion is to the defendant’s idiie generally, and the remainder to 
I.ord confequenily void, as being too remote* 

As to the cura*nt of cafes upon this head, the former, he 
faid, went too far one way, and of late quite the contrary, but 
there is not one of the modern cafes, where ihcre are not feme 
words which fiiew the ijitentlon of the tefiator, that the firfe 
taker fhotild only have an efiate for life, and therefore qualified 
the general eftate, which the words would other wife have given* 

LffW and H^wdbnm^ 1 Sid. 450* 


Mr. Orrf, for the defeudatit, feld, all the cafes cited for the 


plainti(F are crufis, in which the court lay hold of any minuce cir« 
eumftance to fupport the inteiuion. 

It is allowed, on all hands, the tellator intended Mifs Z)sr« 
nur fhould have an ellatf^ail in the real eftatc, and unlcfs it it 
likewife conllrucd to give her an eAate-tail in the perfensl, the 
words will be inconfiltcnt, and have two dificrent meanings, 
but the confiru^oji we contend for, gires the words an uni¬ 
form and canfifient meaning* 

Mr* N^l% in reply, feid he did not appreliend that one ge¬ 
neral rule is to be kid down in thefe cafes^ but the court will, in 
each particular cafe, put fuch conftrudtioa as will bed fuit with 
the tellator^s iotentioii* 

That there are circuniAances here which (hew the intention of 
the tefiator was to confine die bequefi to Lord Gtorp B^cuclrrk^ 
upon Mifs Dormef*% leaving no iflue |t the time of her dpath, and 
laid the greatcA Arcfe upon the word if^ dUi witbwi 

then to go &r* as referring to a dying without ifliie, at the time of 
her death. 

It docs not follow, if tlie court fliould be of opinion the tef* 
tator h»8 ufecl fecli words with regard to the real eftate, as will 
not take clfeft accoriling to his intention, becaufe repugnant to 1 
rule of law, that tlierefere his intention (hall not prevail with re¬ 
gard CO the perfeoal eftatc* 
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There are a great varietf of cafea upon the head on which thla 
arifet» of contingent limitation! upon perfonal cftatei and at 
thcyha¥e grown up to a my large number, they have admitted 
of many niceties^ and dilTercnt determinations. 

Tlie firfi qudlion it* Whether there it any particular circum« 
ftaflce in this cafe that can confine the wordi to a Jyi»g 
iffni at the time 9/ Mift Dermtt^t death i the cafet which have 
Men cited are properly applicable to this queillon* 

lam of opiniotti that though there arc fome words which look 
ihii way* yet, in point of law, they will not admit of this con« 
(IruAion. 

llie word ihen^ indeed, firft occurred to me, but I do not re* 
eolIcQ any cafe that has turned upon this word merely, for tben^ 
grammatical fenfe, is an adverb of time (1), but in limits* 
Jb Umiup<»Ai, ft tions of effates, and framing cotungcncies, it is a word of refer- 
cncc, and relates to the determination of the hrftlimicauou in the 
eftate where the contingency arifci ( i)» 

Mtivn the I 
drh lidiicitJM 1 a Bt testf* 

In the cafe of Plnhurj verfus tlie words were, if flie 

fhall die witliout UTue by the fa id teftator, Umui after her deceafe 
80/« (ball remain to the teftator’s brother. 

Lord MaeeUsfieid did not lav anj ftrefi upon the wprd then^ 
butcenftrued tlie words afier her deteafe^ in the fame manner, aa 
if it had been at her deceafe, and fo relative to tlie death of the 
party. 

And if the court here wu to lay any ftrefs upon the word the/tf 
it would be going a great deal too far, for it is too ambiguous to 
be tiitfi as an adverb of time, and therefore in tins cafe does not 
afeertain the point of time, but is merely relative lo the determi¬ 
nation of the limitation to Mifs 2 )srm*r, and the contingencies 
taking place. 

With regard to Lady Diana Beairc/erk's 5000A fomething 
plaufiblc might be faid, if this was to be conltvucd as merely 
perfonal to her, and by way of provifion a$ a portion, and not 
to a rife unlefs Lady Diana furvived Mifj Dcrmcr^ for then, in¬ 
deed, a llrong argument might be drawit from thence to (liew 
the te(lator*s meaning was to confine the dying without ifiiie of 
Mifs Dormer to t!ic time of her death* 

But this being annexed by way of condition to the devife to 
Lord George^ makes it a veiled legacy ami tranfiuillibic, though 
noi papble till a future time, which takes a way all the argument 
that mlgh*tbe raifed from its being perfonal to her otily, fur a 
death betoTt the contingency happens, will not defeat the legacy \ 
aiul fo laid down in the cafe of King and Wiiheay Cafes iu Ctan* 
in the lime ef L^ri tty* 


(1) See Unhaij f* EBiat 1 f, IT. 


(a) So V. Benji/yt I Bte. Cba* 
pA, tpo« Bsaym v» Maddfen, 1 Bro* 
da, 75, 77. 


Thus 




1 q the Timt of lord ChinceBof Hakdwxcki^ 




Thiu much le to the w on U of limitation and condition an- BiAictiia 
Hexed* 

LfrJ Cianfftlor then aflced the coonfel, who the^ andcrftood 
bf the M wman in tbu wUi ; and thcf agreed on Gdes that 
it mud be Bettj GMff mentioned in the preceding worda; then 
fatd he» I take the 5000 4 to be the only contingent legacy: but 
if thif to the old woman had been to arife upon the fame eontm- 
gencyi I Ihould have thought the wordii Mjfi Dtrmer ukftptbf 
M wman during btr lifif would hare Ihewn very plainly that the 
teflator's intention waa, that thia legacy and the preceding onea 
(liottld take place at Mifi Dmnr/t death i but now I muft con^ 

(true the 100/• to Bttty GiUi as a legacy payable 
an<l mud neccflarily have the fame condniQion with the legadca 
that follow; vidtiicttf to one fervuit hii wearing appareli and to 
another his horfes) which it would be abfurd to fay^ muft wait 
the death of the defendant* 

The fccond quedion U» Whether a limitation orer of perToptl 
edaie after the death of the fiid taker without ifluc, generally^ 

Is a good limitatioti. 

It hns been allowed th:it if taken fo ai to conclude iflue in in^ A JintcidoA 
jfmVwm, then the limitation over is void as to real (i), but a dif- 
fercnce lia^ been attempted as to pcrfonal chattels t this is the 
very lird time where it has been contended that a limitation over without 
of a pcrfonal thing, is to receive fuch a condniflioQ by tlic court 
as to mecn a dying without ilTue at the death of the party, noi- 
withft^nding there are no words in the will that indicate this to 
be the teflator*H intentton* 

The fird cafe of eiecutory devifea was Mat them Manning *S 
C9« 95* afterwards came Lampeft cate, lo Ck*4d. h% andfeverat 
others which were all on terms for years, and partook of the 
realty \ but the Judges had no notion of extending it to a per« 

next was the Duke of^Nri^/kS cafe, SthH Cnf. in Ch* 
s6i vidf Lonl NsttiHgban/t firll argument upon a contingent 
limitation of a perfoiialty. 

Courts of equity have gone further ftill, uedhave admitted CMmofs^ity 

of the like limtmions in pcrfonal, aS in chattels real; but then 

they have Jechrcil at the fame time that they will carry tlie Umw 

tatioti of a perfonal chattel, or truft of it, no further than the iei» <v KmU of 

Judges have done in a cafe of legal limitations of terms 

years* hive Ssne 1 b the 

cafe «r ««|a] limlutioftf of tens* far }[taru 

At bin fin verfus lftU<hii^on 1$ plainly difTcrent from this, though 
die plaintiiT’s counfel inim the lad contingency in that cafe is ex- 
prclled as generally as the contingency in the prefent} ind taking 
it as a fingle independcot fentence, it ts an authority} but tiM 
whole mull be coupled together, and tfien the words, ifUthdk 



(i) y\ii Fmm £a. Aw. 32 i* 

Ua 


«v>^ 
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CASES Argued and Determined 

wttaii yjydf iDuftbe cnnftrued in tlw fame mioner i$ tlie coott 
ami. conllfued the former cUaf;*^ 

Sianifj Tcrfia Le'ig^ 2 F» tfd6* hat been cited. 

I ciiiROt think thit an authorityt becaufe the quelfion there 
arofe upon a limitation to the Cons or daughicrt of the fnft taker^ 
which RtTcr took at there wat no iflue at all. 

As to and dopman^ 1 wai counfel in it myfelfi and by 
note of note 1 tiwk upon die back pf my briefs it appears lliat I^ord 
rUft Mi Liid a good deal of weight upon tlic particular pen- 

if cither of his nephews or Writtt 

ttuwor^ Ajw ihuu Id depart tilts UfC} and leave no ifliie of their n**|>eL-Uvg 
Mji^iDyerc. bodies \ thcfc words, lie faidy mud relate to the lime of their 
deaths, andi: u*ould bc;i fenxed conllruc^iun to havccatcmied it 
thou^m'ktwo to a dying without ifluegenerally. 

nrrStwi, iSV* 

iiom «y ai could not W rmtrnM i» i 4y)as *j(houl Ifluc feDenlly. 


I V 4 ] 


'Hw determination of the cafe of Pintury verfus tnrncd| 
as I faiil before, upon the Utter words, o/irr hfr which 

were conftnied in die fame faife as ator imniediauly after her dc- 
ceafe. 

In verfusi P. ipH, the wot ds were /$ 

hi pvd tvitbin Jlx iffitr iht draif} 'jf the Ju:'\HV9f if (he j\ud 

wAhtroftdf>n^ wliiclt confine it cicatly to Ins dying wiihout illiie 
at the lime of his death, and therefore diH;s not come up to ihe 
prefent c.ife# 

The geuerJ argument that thefenfe of the word:! 
tut muft, according to the common parlance, incMti wiilujiit 
iiTne at the lime of his death, is only t.iken in as nn au.Nilii.rv in 
arguing thefe fort of cafes t ^tid 1 do not know one inlUnce 
where tlic dcicnnillation has turned fingly upon tl.is paiiKular 
puliU. 

In the cafe of KfUx vcrfc-. R>A\ before the commlitce of 
council 1 iitcd the caic of vcrfns ffww/r, for the 

fame piirpofe as the courifcl for the pluliuifi dn now. ]iut ihc 
AIttJIfr tbi Rtih faid, djinz there U mc;nit fiich iilui? 

81 die firfl taker might have appointed, which mult be intended 
iflue then Jiving* 

On the part of the defendant fevcral cafes have been clrcrl, 
two of them in point. 

Atihuard verfos A/i/cewe^ indeed haslcfs weight, becaufe there 
is not an exa^ account of ic; but £rmw verfus Red is a d\xc£i 
authority in point: 1 was counfel in k, and took notes upon my 
brief of what the court (aid there. Lord Chancellor JtfiWg deli* 
verad his dpinionj that the main quciliou in the caufc was, 
whether there were words in the will, to tie up tlic meaning (q 
a dying widiout ifliie living at the time of licr death; which 
Oiews very plainly that lu: taught dicre could be no foundation 


^ AriUpo verfai KHehiafm^ } Devlft ofa term la A, for lifr, rtmatn* 

e«f t» the chlMrva A./mk^ m kU iuik^ aaS If the chiMren of A» dk vlthcut 
IMm, *hci la The akildrea o(A.4»o vlihaat leavtni afw ilTvc Jivirif at the cima 
ef^eir doth, hard Chiwtnnr TAhte haU tUa a |eU ikvUS aver to 3, 

3 for 
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Ibrfuciia re{lridton» unkfa it was warranted by the words of Bsavclvsk 
thowill. 

There are fcveral other cafes which might be citctli particu¬ 
larly the Athnu'j GeMal iti b Jialf of tlr. GuidfmitliS* company of 
verfus //<7//» b;!fcre l^rd Cbonccllor Kingf Tr/w, 5 Gctm 
1* a flitted by Hlr Jx)rd Chief Uaron Reyw/th, 

314, 311, ami/'?«• tiu Deviji^ p» 

103. //• 50. 

But I am of opinion that none of the auihorittes come up to ^ 

fupport thispolntf contended for by the piniiuiiTi counfclt t}>ut ihvu/wtc' 
fpt vi ttrmtHif as this is a Umitalian of perfonal eftatCi it (lisll be frDd\ic<e «ii«ra 
confined to a ilyiiiu without iflue Uyuiz attlw time of the dcaUi uf 
the rirft taker (1 ]• 

MlbecosHttca 

IS M e/iof withMt IOm Uvinf at th< death sf rhtftf t9ktr% 


It would be of very mifchicroui conrequeiicct and introduce 
great coafuflon, if the o>urt lliouhl admit of adiflinfiionbctwceu 
c.liaacJ» jicrfoiiai and chands real (a)* ivccn chiinii 

teal saJ pederul/ U «wid Inlrvdtcc t^eoTuSoo* 


The third queftion Uf in what latitude and extent to confider 
this (tevife. 

By calling Mifs Dsrmer his foie heir, he gives her the whole 
real eflnte: and according to the opinion of liOrd in Kitt^ 
ugiiinll Mrt{ifig (3), ** a derife to a man, and if ht dre/ 

is always conflrued to make an entail ( and if die devife 
** be to and the iiVue uf hla body, luving no iflue at tlut time, 
** it would an etVit^tail \ for the law will carry over the word 
** iffuff not only to hU immediate iflue, but to all that lhall dc« 
•* i^nd from him/* 

'riic \cord f-id I^ord HaUf is fmwn re/A^/fwnv, and 
takes ill the wgole generation re vi tammi} and in all a^s of 
parlianwnt exitur is as comprehenCve as heirs of the body (4), 
** for w!ierc it fpcaks of the alienation of the donee, it is faid 
<< qw mt/tn: ad txUum irmaniNtd* By appointing her executrix 
Mifs Dsrtiur is equally intilkd to die perfonal, as tlicre is no 
legacy left to her* 

Wlut it is under this will that is to go to Lord Gtcrge Beau* 
ckrk^ whether one eftate only, or both, is very uncertain} to 
apply the worels to perfonal ellate, whidi whedicr the CcAator 
hijiifelf has applied them to, npu mjiat^ n^uld he going to far* 
Indeed, the obfervaiion arifing from the condition annexed, lie 
copay 50004 tfr* is very material to fliew it muft <xccQd to 


f J 


(1) So V« 376. (s) $00 Aii^rmfy GemrA T. Sir^i^p 

StafkrJ V* a * Attm$t^ 1 Brw, C^* Rtf. 558* Stdctatr* F$rii 

Gtmral v* Hifd^ i Jr#. Rtf, 170. v. Cbrnfmamy \ P. fT, 665. Pi^atU r* 
V. Rtrfity^ I Bn, Cha, Ref» i8$» 1 P, IP. 750* Stmjf^rd r, 

ci ;vr V. Stnkh^t t Bn. Cka, i6p. 33. 1 Ptf. iSo« 

CtBita }ficbdfs y.HnftTt 1 J. IK 199. (3) 1 Pau. XI4* tf$. 5 . C vidt 

Tarzti V. Gam, % P. IK 43s* PiiUmy Bam^ v, Pfham. 1 C«b P* IK* 54* 
V. JB/h, I IK. 565. PiQddl V. aod notes. 

Pltjddi. I P. IK 74$. (4) P^. 55s. 
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CASES Afgued and Dt t er i aincd 

**®***’ fuppofingthe real eftatc had not been barred, 

and Mifs ZIefwrhad died, learing Lord C»rj» ihe 5000/. it 
would have been a charge upon the real, as well as the perfonal. 

Upon the whole, I do not think the conftroaion fo.»tendfd 
for on the behalf of the plaintiff, ii fupported by any cafe whaU 
ever and therefore, as the words of this will are general, and 
unri/lraiaed, the limitation over muft be void, and cannot be 
conHoed to the defendant’s dying without iffuc living at the time 
of her deceafe, and thcrelore the plaintiff’s bill in this caufe mult 
be diTmiiTed. 


Cafe 23 :. 


Ae/ortr ffTutfoU, 17, 174J (r). 


W HEN tliii petition was formerly heard, I had a doubt 
whether the court could, upon m p^rtf applications. 


Thfcmrti utafi 
W Mpik 4 « 

«a jnfvitivheit *0'' « at thc peril of 2 guardian in focagf, what he aoDJici 

for mainecnancc. and he will be allowed ai^cordanir to thi aif 

cretio" he has ufed.«,d therefore I direaed it to llU o«r for 

giur^iaii ka precedeiiu. 

cs|«» wbat 

itf miiauasACCs 

Two bve been left with me, in cafes which came before the 

j^ruatfl, a petitionforaguardun, maintenance, and arcceivert 
and there was no caufe depending before the court, and yet the 
court dircaed according to ilie prayer of the petition. 

This order feems to go too far i.i appointing a receiver. 

ThcenR kti For, fuppofing the court, as a ptOjier incident for a ffuardim 

Waftcr to f« *l.at i. necenary,for maimenanee; 
Mixr, s 7 '‘ «>“« has not a joritJiaion to appoint a riTciver uiilcf* 

a caufe was depending (j), the cafe of hieots and lunaiicks ha! 
been mfifted on u. a fonilar cafe, but the iurifdiaion wWch Se 
fxerciresMto court cxcrcjfci With tefpeCk to them, a a particular one and 
And luDi. therefore not like the prefcjit. ^ ^ 

lUkif is t fuu* ' 

kiaUr oac* 

8 n-y^,ph JriyH, It was a petition to appoint a guar^n. 
and for in;iiaienanc«, and the court dirca^l accordiiidv * 

I have b«n looking imo cafes, and find one in j«int, L«Ji 
return «rfus &rrrt (3)5 there was a petition to Lird Mac^. 

»f«erwards went upon an appeal to 
th-Houfe of ^rds, jtpril 1(5, 1734, there Lady the 

mother of the infant, was a papift j the young gentleman wa! 
ititiiled to two great efiates, and to a barony in fee,^ and therefore 


C 


1 

J 


(0 1741* fcK 591. rUi 

t.T fgrU fhmtu, Jmk* 146 . £m psrtt 

XfM, ) Bn. citf. Ce. !!• /#r// 

Stifir^ I Bn. On. 500. to which 
Ut c^c all the auiheriuca here nca- 


With the PeegihcrU book. 

(•} nit I Vol. age. 

(1) a Bn. B. c. ejo. 


incumbent 
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in^mbent upon the court to take care of hli educadoo^ that he 

might be brought up a proceftant* Wurruta. 

The grandfather of the uifant ana named bj the courti but 
^ing verf old, and refufing to accept of it, Mr* Seijcaot Bayna 
as Tccomjncntled bj him, wai appoint guardian; and it was 
further directed* that a MaAer flioiddeiamine whatLadf Tiwhum 
would allow for maintenance, and whether hrr offer would be 
fuiuble CO Lib rank) flie appealed from this order to the Houfe 
of Lords, andinfiCled uMn the guardianfliip} after long debate^ 
they confirmed Lord Maedesfol^i order, except with this va- 
tiaiioii, that, inilead of Serjeant Bnyrns being guardian, the 
grandfather fhould be appointed, bccaufca llranger was not fo 
ptoper to be trufted with it: It came before tlie Houfe of Lords 
iikewife upon the order made on the Mafler’s report, where he 
had reported aoo/. per tmn* as proper for maintenance ^ and 
the LonU confirmed Lord hlaeJesM^t order in this r^pe& 

Iikewife* 

So here is a precedent in point, where maintenanee has been 
allowed upon tlie aithority of Lord Maedexfieii and the Houfe of 
Lords, notwithftanding tnere was no caufc depending* 

There may be a great convenience in applications ^ this kind, 
becaufe it may be a fort of check upon infants, with regard to «w*bcbHf 
their behaviour, and it may be an inducement to peri'ons of 
worth to accept of the guardtanihip, when they have the fane* ^ 
tion of this court for any thing they do on account of mmiot^ 
nance, which otberwife would be at their own perils and like* 
wife of a{c in faving the expcnce of a fait to an infants eftaie* 

•r ihjt court Ac 

wftrj tbia(Oirr 4o oo iccoitai rf aoiottAMcc* 


WeeJer^fi ^untti, 1742* C 3*7 1 

Cafe 124* 

A Motion was made at the left feal to qiuih or fuperlede a wbmikctoiMt 
writ of rrrtierarif which iffued out of this court, to re- ^amorU, U* 
move a plaint of replevin in the mayor’s court of the city of 

London* ^ ^ nBovtd by fir* 

rj Ml ol ae laJaaior oewt, k ca orTOMona, aa ao ftoeocdloei cao bt iiaS ipoo iS. 


The writ was direOed to the mayor and iheriffs of Leaden : 
** We, willing, for certain caufes, to be ceriilied upon the unor 
and record of the process of a certain plaint, what was betort 
you in your court, without our writ, between Grerge Weed^ 
** rrvi/l gentleman, and jMmv Ki/u^en^ oftfasgocMs und chat- 
** tels of the faid Gterge, unjuiliy taken, and detained, an it is 
faid, do command you, that diftin£kly and plainly you fend 
** the tenor of the record, and procefs, of die fiiid plaint, with 
all things touching the fame, by whaifotvcr names the parties 
** in the faid plaint are called* under your feai to us in our 
** Chancery, from the day of Eafier, in ufteeu days next, enfu* 
** ing, wherefoever it ffiall then be, and this writ* WtuicTs 
** ourfelf at Wrjiminfiot, Fthrue^rj 19^ in the ijih year of our 
« reign." 
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CASES Argued and Detennloed 


W»*peiA»T Mr* CaUetti objeded at the hll fcal, that this writ waibidt 
»• ipAtT«ii. ijecaufethc tenor of the record i$ only direAed to beremov^dp 

and rot e rccorJ icfelf* 

When 1 ttple- I^pd C^rntrilir^ liaving taken time to confidcr itp faidp when*^ 

i-1 < a re;)lcfiii h in a court of reconl, you may remove ir by cfrihrarif 

bruinitchUs.rout of the court of Oenchp or this courU 

ay ft Itrfv* 77« f* N. 554* 4/9 

«itacrr.»a ibt 

eouri 01 Kioa*i BcAcbi or from thii covt» 


AWm* rtrfm 

and 4 fr^rmrsfi 
dilT^r, Kh<t rt« 
fijmtheboly 
iomttHrJj} ftrtd 
you dftciftre tt 
Mif ift the auyenor court* 


An 10 the exception, that it U riot to remove the record and 
procefs, but the tenor, I think the writ it crroucoua fur thin 
reaf'^n* 

There 18 a great difference between the record itfclf, and the 
tenor, for thid is only 4 traiifcript or copy, iiuiccd it mult be 
litenilp but fiill it is on;y a tranfcripi ^ and us thin is a cerim*ari 
CO remove a record cut of an iirferior cotirr, in onler to be pro- 
ccetlc<t upon in a fuperior court, it ought to be the very record, 
for otht-rwifcp no proceeding can be had upon it* 

l*here is a difference between a kebitts torptts and a ctrtUrort^ 
that removes tlie budyctfM rtf/yTi, and then you mulHicgin in die 
fuperior court, and declare Jt ; but on a m thrat i you muft 
proceed on the record, as it (lauds when removed* 


[ 318 ] Th<re it another difference between crr.'Mwir/ themfclvcst 
WlMrt • MrfM* this prcfeiit writ was framed, 1 believe, from nrr/Vritr/// brought 
for another pnrpofe, for the precedents found in ihe Curator's 
C)e fctirS II ^ book, which I lookeil into, are fueh, and they are in order only 
•niomtf iHea in ufc the record ai cvidciicei for if nui trgi rtem'd be pleaded, the 

cannot hare the record but by cerf^r^n, and then the tenor, 
if returned, ja fufficieur, as evidence of ihc record, and will 
ceii;.c»rv 4 iii he countervail the plea of md /M rocorJi but wjien tlic record is to 
be proceed jii upon, die record irfelf mult be returned* f\ 
fbe record rV If ^48* f/i tie notti (tf) Rfpjler aSB, 

U hi Uc prvck*^* 

ce tBc r«€«4 muA be wtwatS* 


^ There is no difl«;rence when tlic proceeding upon the record is 
acRi/it ^er, to be removed, whether it before judgment or after, in both cafes 
BaketiMdiiTir* the rccord itfclf mud be removed i if it was not fo, this confc« 
me, fa both nucncc Would follow, that by fending for the tenor of the record, 
Irfrifmwtbr r- the infenor conn would be tied up, and yet the lupcrior court 

could not proceed* Soli. 147 S^S** 


• CmmeMff:m Tftffti fmoeV Si. Mtmy'i ie lii Offt^, P^h. 1 M. Jt. 

947* On ft mfk^ri m rctara ftH ge 4 er, it waft raliuiM^ thjt fokim tcHCjSyaw m 
wwSa aiW ii wat Ibr «aureaSMi. 

Sm vatftw M, t 9 K. y. J* Jt* SWI. 585. fwHmt Ch. T. It 11 an 

Cfiar In ihc blc^kft in /<«ndn, that uyon a rtrthrmi tbay tttufa anly a tnnlMptt m \t 
tba ecaarS rtnaiofS b^)«v | Aa b C. g. iheh|)ftdwy Uv not rvtwra tba vaey inSiviSunl 
fccoH, yvt iba Cmtuiyc ia isttraad ai If U van tbs ivesri, aa 4 is it U la juS|msni 
H tew. 

From 



in the Time of Lord ChaoceOor Haaditixci* 


3 it 


\Trom thefe autHorttlei) I think due certificate It erroncoot, Woo^ciavv 
aril if I fend it t» the Common Pleat by mittimut, thit exception 
r/^ht be hkcn tl^erei and give great debij. 

Hie <|ueftion then it. Whether 1 ought to qutfiior ^uperfede 
thU writ ? 

And 1 am of opinion* that I canoocquaQi it, but mud fuper* TbcMrtoap 
fede it (1)9 for 1 canpot qua(h but on a view of die record ttfelf) 
ami fo mud wait for the return* ^ 

viifaoKt« vkw oi ikc 


This carne in quedion In the great cafe of Sir and 

the mayor* aldermen, and commonalty of in the latter 

end of Queen lime in the court of King't Bench* 

A iflucd to them by corporate nimet, arid, before 

the return* it wat moved to quadi it, becaufe mifiliredled, for 
that it ought to have been to tl^ mayor and aldermen only; thia 
was argued, and the judges differed in opinion \ but Mr* Judice 
Ryt took an obje^son, that the court could not quaih the writ, 
becaufe it was not before them, as not being returned, and that 
it mud be a fuperfsdtas ot\\y. 

And the whole court were unanimoufly of tliat opiulon, in this C 3^9 
rcfjMdt, though they difjgrced in other pdnU. 

Let the writ be fuperlcded, and a prgcrdtftfdr awarded* 

(1) yiJf Ofyif V, 59. H'iavtr** V. 

j vol. 361. 


Ricl\inli verfus Sjrwj^ a6, 17411 


Cafe ii;< 


T H E quedion was* whether there are grounds enough for ^ ^ iin Ckii 
a new trial ? m. 

TW ewft will 

not frant a new trial «p -n a fasfellioa fhu ike ^arty wat ro( arprisaS of • particvUr avtSaasa, mA 
thani^ not prepared 10 |i«a a.j aalWav. 


'Fhe fa£l to be tried in the caufe was, whether Mr. George 
SidanU gave tlie mortgage in quedion to the defendant in 
equity. 

Upon tlie trial, in order to diferedit the evidence of one Bfrt, 
tlie mod materiat witnefs for the defendant in equity* the plaio- 
I id brought a per ion to fwcar* that this witnefs for the defendant 
was not in Rug/a/td at die vmc he fwore to the fadl* 

Several alBilavits were read, upon the motiou, on the behalf 
of the defendant in equity, to prove that Sm was ;i£lua]ly in 
Eftglawi at the time lie fwore to the fad* 

It was infideal therefore, by his counfeP, that die credit of Sfrt 
being invalidated, as has been mentioned, weighed greatly with 
the jury, and was tlie principal reafon that induced diem to give 
the verdid for the plaint id in equity* 

It was infided likewife, that the defendant in equity was not 
prepared to do any more than to fupport the Mneral cliaraOer of 
liis wit IK HI'S, or otlierwife could have given die hunc anfwcr he 
U abk to do now, if he had beca aware of the objc^Iiou* 


Loao 
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CASES Argatd aad Detomloed 
LolB CfliKCCLI OR, 

Tbii is anappticitioo for a ntv trial, which comei before 
coan after a eoutufer^ leoftb of tiiae, as the venUd was glfco^ 
in Ull* 

The ground for the new trial ss, that the defendant in this 
court was furpn*sccl with evidence he was not aware of, and fo 
he »ai not frepaied to anfwrr it (I )* 

A gieat man> objeflioas hare bctt made to this motfoni both 
upon general and p^iuubt rcaCbni. 

'ilw llrft objeflioA, That ihii is an application ffsr a new 
ttiJ, after a terdUil found bj a fpccial jnrp upon a trial at 
bar. 

I d^ agree, that lormrrtjr (miw countenance hai becu Hiewn 
to this objeflion, and a dtllinflion ulen between trials at bar 
and at Mt/i frtus, bceaufe the biter are fuboidinate to die other, 
and therefore uot of ib folenin a nature (r}« 

»f4 yk Bmfft fi ckrtajwica ifttaS m SvBmajMi 


But this point wat fokmnl^f coniidered upon tlie cafe of the 
and 7 bi MJs W Srtwtt), i P. Wm^ ao;. 

elcien ju^lgcb, sgsinft tie Inigle opinion ol Mr. Judice 
%/t> Prus//, de^rm^aed that s new truJ ought to be granted. 

Another general objeOioii was, that it U contrarj totlie rulci 
in courts of eummou law. 

For it wa^ faid, tlicjf nev*cr grant a new trial there hr want 
of the attendance of witmOes or of a pant's not being ready. 

The mfon is plain, becaufe tht* lITue t\tvt binly drawn 
out upcit the facl which u lo be nied, and it U iinpofljlk: to ttl), 
whedier a juiy A>und a teidifl upo.i the merits, or u|oa a dif* 
crediting nf Ritncilcs \ and courts at common law might fet afide 
a veTJid n.ue rncs in ten, if ir diould be a ground for a new 
trial, that one Qf t]«e partas was oot apprised of the etidence on 
the other fide (3 ]• 

But then it U faid, and matcruDy too, that there ta a dilTcr* 
cnee bctuccn iffucs at common bw, and iJTues direded by ihb 

Wri, oolj 9 coutt, becaufe the intent of it hoc is only 10 Inform the con- 

of the court, and therefore not tied down to the fame 
ftrlftncfs and regard for retdidh as couru of common Uw. 

fHV • 0: uea ^ , 

te*.»tod.eCiBsftnOwCr«ftwSMIi m cowti sT owbm Uw. 


A s«d(f m At ^ grounds for a new trial, 

UtM the ptrfon wIki maim an affidavit on behalf of the defendant in 
1 ^( 711 ],A«t bt focar, that be gave Ru/ard* notice a fortnight be- 

htt tU iri J, that they would on ilie other fide attempt to prose 

rwweJ« fUet wligtg ,u (iiSUtttx fa tb« i tfu <■ r w b fttfmU w t nrimn t 

lUi tTjScBce. 

(a) F$di Atmtty C/«r«/ ?. 
metf, 37S. isftr r. timf, t /gC 
SV. 


(i) Ftt* rtrf*/? »• ATitW', 1 Ef. 

,-7. fi t. UtShjM V. tTi/f, a #>•. 
S40. Abv/ 4 ' *t V. r^'^, CiroJ Rrff 

i.*v. jy4» • r» 




in the Time of Lord ChaneeUor Hitovtcn. 

/ abroad^ which though it waa not fo particular as to point 
t the rtty place where they would fliew him to be, yet was 
uScient notice for Jiubards to prepare to encounter this evi* 
dence* 

The cade of die Gfmral Terfus A£e/;0jwfy (i) has 

been mentioned, in which I granted a new triali but upon very 
different reafons from the prefent. 

I was then aware of the inconvenience which might arife trem 
granting new trials, upon the difeovery of new evidence re« 
lating CO the fame faQ: But what 1 placed the cliief weight upon 
was, that the evidence there was in the hands of the relatora 
themfelves, and there was no kind of danger of perjury, and 
tlierefore can be no precedent in the prefeni cafe# 

'ftiere is another reafon that weighs with mCi that the new 
trial is prayed on belulf of the plaintiff at law, and if it had 
been belter made out, 1 ibould not have inclined to grant it, 
becaufe it was in his power to have been uonfitired i for if his 
counfel liad been of opinion that there was evidence that they 
were not apprized of, and too (Irong for them to encounter, 
they might have advifed him to fuffer a nonfuir, and then he 
might have come back to this court for new dire£lionS| who 
would have ordered another iffue at law uotwidifianding the 
nonfuic. 

Upon the whole there are no grounds for a new trial, and of 
extreme dangerous coiifcquence, to grant it merely upon a fug* 
geltion, that the party was not apprized of this evidence, a^ 
therefore waa net prepared to give an aiifwer (a). 


Sid 

Kicaaiai v. 


[321 3 


ITthen btvi* 

4eiic« a aliiodO 
ii Mt afprbaS 

•fihenay tkAr 

aiMciCiiiitaiden 

hu eoftuai hack 
to this evatt* J 
wottlS have ar« 
e^red aaoduv 
itTae at laivi MU 
vicUbodiAS tbs 
Mafiue 


(1) Pift, 378. S. C* (a) Tfwy v. Taao^, Fref. Ch 4 * 193* 


RictarJ/ verfus Bairr auJotimf Jtuit ad, 174a (i) Cafe aaff* 


T he queftion in this caufe arofe upon the words of Mr. Tbe 

John ktehards^t will, dated 10, 1736, snd caroe^'^^^j^ 

on upon an appeal from the vriJl,>biiyA 

wf a s/e eMfitftv 

4 tsabw, at are to he canSn^ to the rpUator’a haata al or to he eaceoM to As 

whole thJ(V4a4evi2?d to her: /fsi dwkkt /vrabirre, fhtt^ /iatp, md 

rhtoU wtft «i rWiryijTl SafiAw oMCh, ehmf, mi 

mat tU wtft't 4hjtUt4 


The teffator gave two thoufand pounds to Iiia wife D^rtthj 
RubardSf to be paid in fix monihs after bis deccqfe) and t^n 
iayS| 1 do alfo griw n/rd hiquMth unto my dear and loving wife, 
ail my houfhold goods, furniture, plate, linen and china, in my 
houfeat wherein I now dwell, or to the faidhou{ei<<^ 

UftgiHy'\ and alfo the faid houfe, gardens, field and land tht%'H4 
ir/srfg/irg, fo long as (he continues my widow, and 00 longer: 
And 1 Jikestafe give her my jewels, coach, chariot, and coach* 
Jiorfes \ and tlie te/lator gave the reCdue of his perfonaJ cfiaie to 



(1) Rtg, Lit^ S, I74i« fah 340* 
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CASES Afgned tod Deternuned / 

the child ht$ wife wu then enfeiiit%idi, if a foiii and appoin^ 
him executor of bia will* \ 

This canfc was beard before the Mnjltr tie lUltt on ttiit 
aid of Dfrmf*er who decreed, chat the defendant Dcri> 
if} kichttrjt fliould kUve with ihe Mafleri a fchedule of the 
fercr.d ihiug^ fpccificaJly bequeathed to her during her widow* 
hood (!}• 

It waa infiAecI hy the counfel for the teAator*s widow, that the 
condition of her cnanyinff * again, is to be confined to the firft 
pan of the legacy, which ends with the words bit henfi M Ed- 
i and that the worda mni itt find bvtfi^ ^{trdtm^ fec» 

i^gttber ^*Ub fee* u an abfolure devife to the widow, 

and that (he has the whole property in tlicm, and not fubjeA to 
I lie condition i and as the words, ^ hng os fin ctnhnyts o w/dm, 
are interlined between the firft cUufe, they ihalJ be confined to 
that only, and tlie others are abtblutc legacies. 

'llic counfel for the defendant infixed it is one intirc daufe, 
and mud be taken together, and then the condition extends to the 
whole*, and relied upon R^ts Ahr. 844. 7 //. rfiottpHr Vie oh 
outen^t^ fi 3« and upon the cafe of AM^/verfus OeHoet^ 1 7 r. 
A/hos*/ Ptf. 470. 

'Hie Attorney General, in reply, inlificd the tefiator could 
not have his fon much in hU contemplation, beeaufe he was not 
bom till after his death, and ic w as uncertain what the iiTue 
would be, whether a fon or a daughter, and ihereferc tlicre is no 
great weight to be laid on hlsaficAion to the fon* 

Loud Ci:ancei.loii, 

*i1ic quell ion comes before me upon the conflrufeion of the 
will of hlr. Riebords \ the two thMr4nd pountU is an abfolute 
legacy to bis wife ^ but I am to dciermine what is the relation 
and extent of the words of limitaliou /> /rng as Jbt tonlimes o evi* 
smf, <stul m huger^ whether they are tn be coiifincti to tlw houfe 
at or to be extended to the whole. 

I cannot be of opinion that tlie wortls Ihould be fo retrained as 
not to extend to tl;e Itoulhold goods, 

In the firll place, it is a natural confiru&ion, for when tlie 
ccAator gives her the Loufliold goods, it is not a general de« 
rile of them, and when Ik gave her tootlw houfe in die country, 
it was extremely natural to put the goods, under the fame 
reflri^lion as the houfe itfelf; the words dircAly purfue theiia- 
inral meaning, for they both fall under the fame devlfing words, 
give and bequeath, and likewife too under tlie defignation of the 
donee, for they are pan of the fame fcntencc. Vide the eafi ^ 
CoU verfus i &/i. 234. where the words ond olfo 

were held to make it one intirc fentence (a). 

U^tul^a ftrongCT, for ihc words of limitation follow 

ia Utt firft or both the devift of the houihold goods, \Su and the devife of 
M f.ti of * 

icAlsccr, iiukci M ^ffciesct at lo tbr 


(1) Vidi Bid y« K/osJfm, sote la* (a) VUe 8 Vm» SI5 sod ctfei there cited. 



th At Time of Lord Chancellor Biuvieti^ 
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th^ houfr, and die putting limtdngwordj In the £rft or laft ftievAktiT. 
part of the fentence makra no diflerencc. Bak»i. 

iAa to the obfenration from the ioterUneationi and the infer* 
drawn from theDce> u if thU waa a new intention of the 
teflatoT) for the will was written complete^ and that he af^ 
warda bethought himfclf» he would give hct the houfe for life 
Mnij 1 it ia too uncertain a fuggcllioni and I cannot infer that this 
was an intention bj wajr of new devifct fur pofliblf it might be 
an error in the copieti and redored onXj bf die tcilator himfclfp 
for the worda Mongifig coming fo near together might lead the 
copier into a flip of one Uiie> and there are frequent inflancca in 
Crtei and Lailn manufciipti^ where diia flip hai happened from 
the fame worda danding too near together, and therefore I am 
of opinion, the widow hat no tide to the IioulhoM goods, nor 
the houfei garden, ts'c, any longer than her widowhood* 

Aa to ihcclaufc of the d^ife of the fcocif and 

it ii of a different conriJeratioo. 

Fur 1 may give one thing to a perfon for lifci togctlicr with ^ asr. 
an .aUblutc property in another, uidefa the latter di< mid be afv 
purtenant and appendant to the thing before given | but here tlic litW u^etber 
thinca arc of a quite diflerent nature, and have no manner of 
reJalion to the houte and gardens* ocha, unjefs cbe 

Uner be 

to tke tliiai beT^fe |iv«^ 


And if Mr. obfervation was jud, that the wonis of 

limitation were inferted upon a new intention, dicn being placed 
before tliedevife of jewels, t^e* are an indication of tke tcdaior’i 
intention to exclude thefe lad words, and if they had not been 
excluded, I (hould dill have been of the fame opinion, becaufe 
the limiting worda would have been more naturally placed at 
the end of the whole devife to the wife, together with jewels, 

Vc. fo long ai (he continues a widow, and no longer* 

But whether I am right or not in this condrudlion, there can 
be 110 great harm in permitting the mother to keep thefe tliiuga 
in her pofleirion, till her Too, who u an infant of very tend^t 
years, comes of age. 

L>rd Hardwutf ordered, that the decree of the Rdl/ be va« 
ried, by leaving out tliecUufe mentioned already at the be* 

** ginning of the cafe; and declared, that the defendant Dorettj 
** darb (late Dpnilfj Riibards)u itUitled to dieabfulute propeny 
of the jewels, coadi, chariot, and arach-liords, given tu her 
by tilt will of Mr* Rkhardsf but that Jb was wtitlrdMly ^ 3^4 } 
** to the ufe of the te(Utor*i houfhold goods, furniture, plate, 

** linen, and china, in hit houfe at EJntMim, wherem he dwelt, 
or to the houfe liclonging, during br wd^^hw! : And or* 
dcred and decreed, tint the defendant Donthy^ and 
darb her luifband, do caufe the fame to be delivered cner 10 
% ^ tlic tclUcoris exccurorg.*’ 





CASKS Argued lod Detemleed 


Cafe 127. 


Btftart rerfu# mJ «r£rr/| Jitm 1741 (1 ]• 


e. c. foft, 4Sf« A Kill was brought hj tlie pIaintifF» ts heir at law to Sir 7oin * 
^ ^ to r<rt aftde a convefance of hU edate to the defend* 

ant> upon a fugged ion of fraud and impoCtioOi and the undue 

lir J$k9 Lmt infiucuce that in panicutar had over him* 

Vmtsbi s bill e» 

ta Itc jrfldc • cofivrysficc of th* elhu of ibe ^crcfiesit* m a fvQeaiM of fravd* ImpofiHorii m6 oodoe 
lf<A«ep(«i LonJ iiWvwSfheU. cb< pUiMiU'oofbt n b« irltefodi and deaead Cha dead Ikooid bo 
dollfeitdi and fwffcffiaB of du aAitt likctfik fives eohatt (a)* 

Lord ChakcilloRi 

I am of opinion the plaintiff in the original bill ought to be 
relitvcd* 

$Hdrd mr principal queiViem muil arife upon the original hiU| fo 

iAc« tUo citi of far as ihe hill fecks to fet afide the will it is improper^ for this 
fiPfiiM4ji»- court cannot make a decree of thiskimli but only direct an iffue« 

vf/rwt \ for it is fettled, cocr fmee die cafe of/W/V 
DtiiMefarfrand and yWrrtiufj), upon an appeal from Lord Alao/aJIcIft Ac* 
iiaoiil 6, 17 23, to the Houfc of LortU, that a will can* 

Of' eif/M no; be fer alide for fraud and imno/ition here, IxcauJc a will of 
aR^tf, u mirbe p*;rroiva 1 cftdtc niajr be fet a fide in the ccclelluAical court for 

u)» snd of TSS> eftate, atla\v(5)v anil ilx reafou is, that 
mdotrcUvftxte, the rntmut which is cflcndal to the miikingof a will, ia 

^ wanting in Uiis cafe, ajul thcrefcrc c:mna! be confiflcred us a 

will at alL 

But the rccorery here has very luckily relieved the court from 
this (nH of the cdic i for by the over diligence and afllduity of 
the dsfer.dant he has defeated liimfrlJ*, wdiich is a very common 
cafe, and is the interpolition ol I'ruviJeiice, to prevent the ill 
confizquenccs of fraud* 

v- tciianr, has nor pleaded n6n*tcnure, therefore 

MtinicMn* he gained a new cAate, tliough the limitations are to the old 
wonneowj ufcs (6)1 snd the will is revoked by it (7)* Lord Chief 

^ **^„u**^h« Ho/f^s argument upon this point, in the cafe of/Vgr verfus 

Hayxardt Ar/i. 570. 

•Ratr, rhousk 

Ihe UnuuuvAi ut tv lUi <iU tfci, aaS tbe inU ii imM bj it* 


(1) IiL A. 1741. fbl. 

(a) VtiU H’hiii V. Sm^p t Ch^, Ci* 
103 * QarkfiB v» t P, aoy. 

Jrnmts V. 

m« v. GrHWp ^ PtJ* £«»««/ V. 

BkU, 4 £r#. Pot. Cu. 557 * /j/arr V* 
Gofty 7 tro. P. C. 70 . 

( 1 ) a Br 0 . P. €• 476 * 

(4) Ard/trr. Bto/ip t Van* X^Th^^nilfst 
V. BmiAf I r. IS. PlvBte V. htmU^ 
I 'jp, Tiffim V. PBippip po0. 3 

voi. ] 6 o« Sfk/ptU V* D^rbtjt if £«ri- 


twfbiim/kifty tfxtv t Yol. 630 . Marriott T. 
Mftruottp I Btru, 6 C(i* 

( 5 ) Oofs V. Tra^p 1 . r. 187 . 

V. PxKLtU. 1 ITtj, fso. 984. 
Wihb V. CUvfrdtMp 494. 

(6) PUi^rtfmmA v. Btrath^Ut \ Blrm* 

1179 * 5 X>»nf. fA £/ifi 207 . 

3 Sr$, Cba. At/. i8o» Rot 
V. P>tUwrf^ ; Darn, £ 1 ^ 104 . 

(7) PiJt Brot/foei V. C^^bltMp S 9 t 0 
tjy i£ci f.MJ-Jp SI5. 


It 



lo the Time of Lord Chancellor HiaDvicss, 


0 


^ 10 tne 1 ime ot Lon unanceuor niaDvicsB, ^25 

It hai been objeAed that the bill chargei tnfani^ in Sir JU>t$ ?• 

and at (he uok time hla coiufei put it ititirelf upon hii 
weakoefi, 

>*^The plaintiff) to be fure, was right in coming here upon the a person nip 
* head of fraud and imporition, to have the deeds delivered up to 
be cancelled (i), and for that reafon, proper in amending hU afpeOi, ihuif 
hill) and charging fraud in order to fet aCdc the deedS) or if the ^ ^ 

^wurt fliould be of opuiion that it 11 mercty a matter triable a 
bW) then they might difmifa it to lav; nor is there any thing fm«rtW;yrHe 
irregular in a perfon'a bringing a bill with tnx) different afpeAs) 
that if one fails, the otlier may as effeAually anfwcr the purpole ^ 

for which the bill was brought (a). 

I ffiatl talte it for granted, that Sir J^in Let*9 diforder is nei* 
thcr idiotifin nor lunacy, from the inquifftion in (733, but Hill 
1 think tills b rather evidence for the plainLff thim the dc* 
feutbiit. 

The boundary bfo narrow and ftrei^ht between a perfon who 
is tis.i r^ffsfot mfHthf and who is To weak as Sir yohtt Lr/appears 
to have been, that it ought not to ovenura the plaiiitrlf's u^ulty, 
bccaul'c ibme of hit viincflcs go fo far as to give fucli inlUnces 
as amount to lunacy or idivtifni* 

There cannot be, a greater in dance of weaknefs, than the 
caution Mr.' Onjtntf thought luinfdt obliged to give Sir John Ltf^ 
which was to avoid ffgning any writing or pper wliattoever; it 
b like a nurfe warning a child not to go near water for fear of 
being drowned* 

It is proved that he was addlQed to drinking tikewire, which 
added lo his natural difability* 

It is argued by the witnelTei on both Tides, he wu almofl: 
dark, tliat one eye was intirely gone, and but a fuiall glimmer* 
iiig of light from the other* 

Another great inftance of weaknefs U proved in this caufc, 
thnt they married him without liis fo much as knowing that he 
WHS fo, or even without die decency of making a previous pro* 
pofal to him, and I think tlua is one of the flrongcH marka of 
vcalmefs, and liablenefs to imporuion, that ever I met with. 

Sir Jshn repeating feraps of I^iu^ and reading the 
C/r^e authors, is no proof of his finity, bccaufc what a perfon 
learns* in his youth leaves a laftlng imprdSoTi, and the traces of 
it arc never intlrdv worn out, and therefore I lay no weight 
upon It; and though I do not fay the itiquilition upon the com* [ 31$ ] 
mitTioii of lunacy have done wrong in Bniling him no lunatick on 
circum(lances laid tk'fore them; yet I think 1 am as right in 
Ccrmiiiliig him to be a weak man, upon the circurullances which 
are laid before me. 

'Fhe fecond conddcratloQ Is, the (Irtnig pronfa llkcwlfc of tlie 
defendant’s power and influence over Sir JJm L^\ there is one 
remarkable iiillance of his Handing in awe of Vadi ; that, when¬ 
ever he ms outrageous, the bate name of fWlr would quiet him, 
as a nurfe does a child* 

llSHirhrt r. Imvi, i Cfte. Xti, ta. (a) Set Crimti v. FrmK 14^ 

The 
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la Hic rvugh draft 
hefyn the eie* 
mtioniOMinlhe 
h|iolTinentat 
dw eme it wu 
a««eaird» iia 
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CASES Argued and Detemdned 

Tlie dbird conCdtration is ^ ^ deeds; Sir Join 
died Jamitnj Z7th, 1736 *» tlW feitlemetu of the vhok eftate 
upon Kar//s ^7 way of leafe and releafcj was dated the plh ai‘il 
loth of the Aftmber before, with two very estraordiiiary pro* 
vifocs; to retrain Sir Jibn Lee, during his life, from 

taking any fine or leafiiig^ witlwut rtferviiig die fuU rent i an(| 
feeondly, tbf r€%mAtlim^ which is fo expreiTeil, a» that 

the deed is not to be revoked by Sir but in (he prcfencc 

of thrtt pttrtuuUir pfrfms ibtreht ms/mp, cr 'rf tltir fxfci/tsrj qt ad* 
minifirsitri* 

i 3 y this fi ttlement, Sir John it made to dilinherit his lieir 
at law abfolutely, and give his efiate away from his next of kin^ 
to and othi*rs» w*ho arc no relations, for whom lie never 
had declared any kindiicfs, fo as to create an apprchcniion that 
he iiitciiiled to give them his eflatc, nur had tiu y done any thing 
to merit it at hU hands: here is a voluntary fcttlemcnt, and the 

( ;rantor hiinrelf fo fcUcrnl, that he is not able to rnife onciihil* 
Ing, and as much con Tun'd as if it had been a marriage fctllc* 
ment for n valuable co:;(:deration* 

As to (he jv;iAvr of revocation, the moft cxiranrdinary I ever 
fiw; for the d;%(wcrs of this ticed forefaw, if there had \Hcn no 
fuch pa«*cr, it would have almofl of itfclf a reafon to have 
fet the dcctl anU*, aiul iheixrfoiv, for form fake, Irave infertcd 
one; but iheie ts no nronf that Sir J»<i dire£lcd this par* 
ticular rsvocaium; thete is 110 proof that he U'as acquainted with 
any one of tlic gvhllcincM n nned in the deed; and how could Sir 
yikn Li f have them t'll to;:<;thvr upon any fudden ilhicfs, who 
fived ar dillanccs from one anocijcr, or how could he force them 
to come if iliey fiimdd roufe i 

A will uould have diipufed of the whole as well as this con« 
veyance; but, in order i>» ficnic it cflceluully, the defendant 
Vitde chnuglit tliis mcthinl tK'ttc:, foi Jear Sir JJytt Lit might be 
got out of their hiinds, ami make a new w'ill. 

The calc 01 the Dulu; of A htmttrU (1) was quite different from 
theprefent; befi^e he let out for his government at jamaiett^ 
a deed was prepared by ]iis dircclion, and figned by Sir 
Jtnes^ who perufed it At hts requcll, and tlic power nf revoen* 
lion there was in tlie prcfciice of any fis peers, not tied down 
to particular perfons; is tins at all like ihc prefent, wdiere 
die re were no previous inftrudlioiis from Sir Jabn no 

perufal of counfcl on his bclialf, and a power of revocation li¬ 
mited to direc perfoos by iiamei and almoit impra£licable to be 
performed i 

Next, as to the execution of it; the deed is not proved to be 
fo much as read to Sir Tsfw Let in the rough draft before the 
execution (a), nor in the cngrolTment at tlie time it was exe* 
cutcil, but eta part executed, and not left with Sir /.re, or 
any body for him ; then how could he fcmember ^ powxr of 
Kvocarion P and therefore yudet taking away the deed ihua 
executed, amounU, in efle^k, to die fame thing as if it had 

(j) a Frum, 19J. S. C« (t) y»di t CV. ]. «. 

fWigW# taffy a C#« 9« a. • 

been 
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in iht Time of Lont Giancellor Hardwicci* 


been an Rlfulule conveyance, vitbout any power of rewaJkn at Bixnut v. 
all 

AH the conveyances were executed after V/tde had got an in« 
t^rc inUuenev over him 5 fit, b- fuics this deed, the attorney 
*who drew Ir, b;i)i an atiiiuiiy >0 himfelf and hk wife 

of 40/. /.Ttf/fff* dnring (bail jumt lives* and to the furvivor; 

^tcy bad ii*> merit as to Sir 7 ^, but ivai only hu(h money 
"Trom lielules annuities of 30A to two other perlont* 

the cafe of tHaftfLiril v» which went tip to the Houfe of 
lA>rds« 

It is faid by tlic dcfenilant's cnuitfcl, (hat if Sir J^in Let wai 
not iiifauCy but on If weak, he might do au a A that will bind 
lum» 

And very rti'hrly olifcrvcfl, for there cannot, as U truly faid, Thi tviciof 
be two lilies of judulne* in law, and in this court, udou the 
pinnt of infa.iuy. ^ ^ 

Cuae. 


T'he only pr.rt that drferres to be ronridcrril, is ihc plain in¬ 
tention Sir 7 v/w Lee had to (lidnherit his hdr; but tlicn it will 
depend upon r!;i& ciiidtion* V/hether this tuu was not owing to 
the posver and undue influence /W« had over him, mid the fre¬ 
quent npportuukics tliev fo<m of inrcniing Sir J(Ln Lte againft 
his iieir, itpnn aeenunt of the inquihiUm of lunacy ? 

'I'liercfore, ruppoling he hvX a r^al intcniitin of difinhcritiiig Thmi^f,ftr(bn 
Ins heir at law, if it was owing to fraud and impondon, this ^ 
will fetch back and rc.*c{l it hi the heirs *'‘*1 it the ftttlcmcnt 
is out of the cafe, no UihIt can have it but tlic heir*, and this ra«wu)stB 
is fettled by variety of calcs. It comes ncareft to tlic cafe of 
* 7 '^^A aml SitUthpet which went up to tin: Houfe of Peers ay, rmft it iA the 
1720. The power of impofitioa in that calc w as not the tenth 
pan fo Arong as in the pafct:t. ( *328 3 

The pr jviiion for creditors is a very hone (I one; and therefore 
I fliall dircci the (rulhes for tliis purp.>fc under thefcttlcmciit to 
convey to the nlaintlti*, w'Hi a laving of the intereft of Sir Join 
LeeU crediturs, if any flumU! here a iter appear. 

Tlic ilecd was ilccreed to be deUvercil up to the plaintilT, and 
polTenioii of the eftate like wife to be given to him immediately, 
and ordered to pay coHs. 

As to irMuMfiy I would not have it laiil down as a rule, that An suemerH 
an attorney or folicitor, who draws deed^ under fraudulent cir- 
cumftance^, ihall afterwards, to fare cofts, excufe himfelf in ainftMi ja 
court 1>y faying that he ccuIJ only follow dirediuiis, aud tliere- dmins de«<h 
fore is not to be involved in the blame of the tranfaftion; but 
here, (here is an additional circumttance of tlic annuky to him- niu aot cicufe 
felf and his wife, which puts it out of all doubt that he ought to 
pay cofts i and ordered accordingly* 


VoL* II. 
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C A ^ E S Argued and Determined 


Cafe228* Altcrnrj Gciiera!itx^i% Budn{\!l^ Jt/ftc 13^ 1741(1}* 


Afty'^erfonif 
ttw* the mi»A n * 
m*M III tu«c«ia« 
tcm|iUuM<if.be 
cKarUv» ni>k) be 
VtLiiM.; in aa 
IblWiDiSiOn* 


Loun CuAKcri.Lom» 

T T U lUit jbfuluccly nfcefHiry tlut relators in an information 
for a cliutlty, Ihould be tlic perfons priitcipaUf tntereiled, fur* 
the court will tako care at the jUariiig to decree in fucli a man* 
nvr as will Ik*( 1 an^^^rr tlic |mr|H>res of the charity i and there¬ 
fore any perfousi though tiu: nioii remote in the contemplation 
of (lie dicnty» may be rcLitors in thefe cafes (i}* 

1( is ili>uhcful in this cafct whether tlte dunor of this clarity 
intended tlic c.ipita1 fum to be difpofed of for the purpofe in the 
jtiformaticn nic:ittcncd« or njiJy tlie intcreH and produce of it* 

I liu not know any inilancc where this courts in any cafe of 
charity whatfoever have taken to themfclvcs fuch an arbitrary 
dirpoTitJon, as to confine it to a gift of the inicrcll and produce 
onJyt when dicrc is no more certainty of the donor's giving 
the capiti! tlian the intercfti but is left (]ujie ubfcurci and in ilie 
dark* 

Ihc Mailer dircflcd to inquire who come under the defcrlp- 
tion of tliu donor» as proper objects of charity* 


{t) Mr* JTWJ, in his life rime* gave 
4$00/* Si‘a bofidi. to ur. 

(who wni sifo « legatee under his will) 
and thereupon mue th: following me- 
jnor^UKlum in his walle bock. ** loth 
** y^iMu/irT, 1716* proht atrd lofs. Debtor 
** to 4*.oo/. S,^ bondk given to 

Mr. Sitmafi Mt/t' 4 /*, 10 difpofi.* of ac> 
** cording to my directions to him ” 
/noJ di^i end My who made 

his firter cxecutfi.T Afcr 

death* a letter was fourJ di¬ 
rected to his fider* wherein he ackn^nv* 
kdgf'S that (his fum of 4OCO/. Sm!* AVa 
b xds was given to him to atud 
poor rcUdons \ ai;d begs her to accept 


of the trull after his death, and oat of 
the iuttrffl and pr^vt< thereof* he begs 
her chiefly to aili'l certain perfons there¬ 
in mentioned. The informiition wai 
brought at the relaticn of cnc of 
poor rebrioiis. Decreed, Oiat the gift 
of ^^Co/. S^eth bonds* was a gift 

of (he {uioeijial and interell of that fund 
for she b(';:rlii of MVaN poor rrlarions. 
Au inquify' was direAed as to the objcil 
of (he charity. LiA^ A, 1741. fob 

0 ; 6 . 

{7) But it feems ne&'lTsry that there 
Oic;i!J be a rclaior, who has fome in* 
teml. jVo/W 90, 01 * Af/iir»»y Gw* 
rsS V. juo. i^6. 


r 1 

Ckfe 229 

T sUn 
soo/.ly 


TCrfus Jt/w 31, 174 




A Queftion arnfe noon the will of Thmas Jlviphhn^ dated 
tiic*l4ili of Odihtr 1738. ‘'He gives a hWey of coo/* 
“ to be paid to hia gmndfoTi. Price, the foil of Mlij 

tf h' Pn. Ct if he Jived to be twenty-one^ and iu cau Jic flinuld did 

« before, then to the other cKild or diiltlrcii of Iris lUuirlucr 
'•rrhu^s t» /mb agi." Amt aftir fome fmall legacicl 
■niiu «r <bilo.cn garb all the rclt and Tcfitlue of his perfuiia] eftaie to llie plaimifT, 

or Jio ua*i{;brcr * 

A', y. wuilly* srriviAs ^ l«h in sfr. T. P. JkJ Wfsre »i* 9 n 4 n* cSiU 0/ M. P, W4t Sarn 
or li rift# St the n Ujia.** de«hi TS# mj>fr it* 4 art§ c/'l\ H. wwv intilM «lit ceo|* 

fi^meAeini « sCs w An it Am Wi* Su Ht/Mfrt ebitdm ^bU itaibur. 

• and 



in die Time of Lord Ounccllor Hauxticce* 
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and died the i8th of r738» and Rnce lus deaths TUmat 

Pru'ty hi« died under the ajre of tweoty-one years, 

onil there no child or children of Mnrj Pricf born or living; 
at the lel^atorU death, the ptain^ff infilled tht fivi hwidrtd pcumls 
o^ght not to be raifcih but fink liUo die reliduum of the tellator’s 
' ell ate for the plaintiO^l benefit* 

It was infilled like wife by the counfcl for the phintiff^ the 
heir at Uw, and only foil of die tclUtor, that the latter legacy 
to die cliild or children of Mrs. Prut is equally contirigent with 
tltc legacy to Thomas Pritti and mult wait till they arrive at their 
age of twenty*one, and therefore docs not carry any intereil in 
the mean time. 

The couurd for the defendants, Mary Price and Putd^ck Price^ 
the brother and lillcr of Thymus Pricty in lilted that die teflstor, 
hi cafe of Themas Pried % death before 2t, gave the Jive hundred 
j^tnds to tlie other child or children of his daughter equally, ar» 
riving to fuch age, and that Mnrj Price and Plndvk Price arc in- 
titled thereto, though not bom till after the tellatoris death; and 
that the words, if Tiwna^ Price Itvetl tt be Uuenty^Wy mull be 
taken in the fame fenfe as the words, fa fion as he aUmnedhis a^t 
21, would have been, and tlierrfore not contingent as to die 
payment \ and that as it is one entire fcntencc, the latter part by 
relation will cquallycarry intcrefl to die other cliild or childrea 
of Mrs. Pricef as to JhatnasPnet* 

Lord CHAKcrxLOt, 

It is plain the gramlchildren bom after the te(lator*s death are 
hititlcd, for as diey were not^ in his life-time, the tcllator 
mud have had in his view future children of his daughter (i): 
but 1 am of opinion they are not entitled to intercll, tW 1 would 
help them if 1 polfibly could* 

If this legacy had been left upon no condition but to be paid 
t(i Tlcmat Price at his age of twenty-one, and not given over, 
tlicn it would have lieena legacy veiled, and traufmitriblc \ but 
lliU no interell could have been demanded, uiikfi it be in die 
cafe of a child, who had no other maintenance or provifion, for 
a parent is bound by nature to fupport a child; but this has not 
keen carried fofar as the cafe of grandcluldtcii (a)* 

Uiithcre it is fUll Itroiigcr, for this is nut a vefled legacy | 
for in c.ife Thornaj <licd before twciity^mci It \e given over. 

Tlie words, equaity arrivinf' at the age cf moll be 

coiiflrucd agrecuble to the other words, and tlicrelore it will Hill 
remain a doubt, whether anv thing vcHs till tweiity-<vie : hut 1 
Hull not determiue this now/ and will ouly dise£l the fire hun- 
ilred pounds to be put out to iiitcrcil (3), and to be paid in the 
4iiean time to the |ilaintilF; and if the child ur children of Mrs. 
Price arrive at their ages of t%vcnty-onc, then the principal Turn 
of five humtred pounds to be paid to tlicm, and iotereft from the 
time It becomes payable* 


Havcitos V. 

HAiftttoh. 
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A parent ii 
bdvnd by nj^rt 
tD fup^rt • 

child ( but thji 
h«i not been 
(ended to |nnd« 
childmty «ftd 
therefoct notin- 
tided to IntereiL 


frthe child or 
diUdjt n rf 
iCrkf crriTo sC 
si, then the 
500/. WM di- 
rcAod to be paid 

cb ehrm, BAd ift« 

icrrft Imrt the 
time it becoora 
payable. 


(4) Heashi V. Hcathe. ante let. note 
(2) See Heaib v. f'nvy, />y/» 3 voh 
dwi. ftOUJ. 


(y) Heath v« Pmryt fef. J voh 105^ 
note 


Xa 
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CASES Argued and Determined 


Calc 130* 


TbirnhUI BvdfUp > 742 * 


A inorcMe<» A Bill was brought bf the plainuff as a mortgagor, to be re« 
where ihtf inort- lieved a gain (I the defendant the mortgagee, h)r taking tlie 

SS adraiit.ige of his ncccfCtici, and forcing hira, at the end df 

«€«/• c9rbiie)Ud ererj lix months, to turn the incercll into principal at ^ per 
th« mrya-w w >yJi;,Tcas the orjjsinni morhnee was only 4 and }• and for inlift* 
Jnufri^cml at tlieiinic the mortgage was p;t:d vtr, ti|Hm an advance of 

Are^r««^at fix nmndis iutcrrtl, over and above the iutcre(f which was due 
fii w!of»Sfi**4j3 notwiihllandiug tlw mortgagor had giveu 

•I tile Ume’the the defendant CiK months notice of his pajlng *>{x the mortgage* 

oiArt|jft 

S i off, iiiSAH n ift adrw^cc oT Ht iiwnrH*i over and aW«» the Inttnik which wacto* 

t bill Wit bfsusht fw relifi’iJiiiiit ihr Dwvtsiscct and xo r<l afije the print lu the driciidint of 
the S^Keol* itvwiH tn j tiMTcir m <»•« «t»tURr4 by iViuil Lttd iiMrdvMkt ivX-utd thi 

S;rS hnJ^tH /ne0 ttdn/jdiijis rdW/a^ t9 tl* w$rt2*'g*i i* tl$ tf tl4 
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The bill is Ukewlfe brought to fet nfide a grant to the de* 
fendant of the place of flovurd to a private manor of the plain* 
ti»’s, as it was obtnhicd hj fnmd and impofition, the dcreiirlant 
the phinthV bclicre that the grant of the llcw.trdfliip 
was fo drawn, that he might revoke it at plcafurr, and at 
the fame t: ne the defendant had uken it to hunfcif and his 
lieirs. 


AKCBl.tOB, 
is an afl 
Tcfu.i.V.r.jr without ii5f]»nrin» 


cMorl:'Mt| this court will decree a 
into Uk p.tnicular circum(lances of 


unr 


Aa apvef nrn 

fta latefcftiip- 
dn aoi»npi^ 
into pniKJ;*!], 
muft be dune 

ai)d on the 
•dvantfi w* InsA 
sasDty. 


1 mi funirivcd and forrytlwt this aiTalr is brought before the 
cu'J*. « nod 1 am clcarljr of opi.uou tlur the pUintilF U iiiiitJud to 
i^ved upon die priucip.tl mr.ttm prayed by his bill* 
ic ljr!l rclirf prayed, is in n!pzCi ufihe computation of in* 
teve:;, by turnrng it into principal, and charging 5 per cent, 
imvreft upuix iiitcrtii at tlie end of every fix momhs* 

f^ccon.ily, in refped to 119 L i6r* 34/. advanced for die la(t 
fix months intcred over and above die common intcrclh 
*rj.hdly, The fifty days iiitcrcd after die notice expired for. 
pnying ci 7 the mortgage, which was cntlic.y owing to the df 
fciu!4ia*s own <lday. 

As to the firftj the cxcufe for die defendant is, fliat if a 
moTt;;*t20T dues not pay intcrcll regularly, tl;e mortgagee may 
am*) n agreement turn the mtcrcU into princpalfi); burthen it 
mud he done fairly, and is generally upon the advance of freOi 
money, and even then it is reckoned a hard (hip upon a mortgagor, 
and an a£k of oppreflioQ: nor is dicre any proof here of frefh 
money Icnti 


( 1 ) FitUSir TUmeu UetrFs C«. temp. TM. 40 . Mi I vol* yof. S« C. 
note I. 


But 





m the Time of Lord ChtnctUor Raidwickb. 




Bot whftt weighs with me b die computation at the end of Taokmiut t. 
ever^ fix moinlis, autl the taniing intercit into principal, and 
inaktiiK I hat mtercll caTTY 5 per w/. when the original mortgage 
carried but 4 and wni^ b a very estnorduiary proceeding, M4<brcQb.ke 
and therefore upon this part of the cafe the plaintiff is to be re* ^ 
lietCil \ and 1 fliall dirc^ the Mafter to take an account only of 
^hat is due ujKin the 4000/* at 4 and cent* and the plaintiff* t*^m n fouraii 4 
to pay no more than 4 { for any frefii money that lhali appear to 

be due to the defeudant (a }• rlie One nt« 

af LntcKft Cm any frtff none*, dut Akallaypeir to Vc due* 

Secondly, As to the up/. id/« advanced for the bil fix 
months intcreft over and alwve the common intcreft. 

This is a molt extravagant affair; nor is tliere any colour for 
taking a double iiuerelt upon the laff half year; tlic pretence in- 
deed is, tliat ihc plaintifV by way of gratuity for Cervices formerly * 

done agreed to give double intcreff for the lull fix roontlis, when* 
ever he paidf^iVrht: mortgage. 

Can it he tiiouglu that tills court will fufflr a gentleman of the 
bar to maintain an option for fees, which is gn. JJton hm 
ot, if he happens to be a mortgagee, to ifiCtl upon more than tiie 
legal intcrcil, und.^r pretence of gratuity or fees for bufmers for* 
merly diuie in the way of a counfcl ? To admit fuch a clandelHnc 
way of coming at lees, is of much worCc eoDfcqueocc than the 
other. 


tcrvft> usSrr pntsace of • fnhiUy buSoeCi r«rmerly Som In the 
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I'Kki eonitvrill 

n*t (uCfer • 

ewsfel to nulfl* 
tain An tdion 
for iVcsf or, ifhs 
ba;«prni Co be s 
in^itsA|ce, to 

inUftoo Mocs 
chart legal in* 
way of' counftL 


It h.is been faid, and truly faid, a mortgagee may refute to a mortsH^s 
part wiiU the deeds till hU money is paid; but (Ull a fair moTt« ouy rrfuiA 10 
gagee wid not deny an infpe^jon of deeds in hit hands when 
he has notice to be paid off. noory it yahi, 

bot oogbt ABt to 4eoy aa iRfpc^ioa in hii huwli. 


'riie confcquence then of this is, that die fum of up/. 

16/• 34/* mult be refunded, with the intereft which has beea 
received upon it. 

Tliirdly, in rvri>c<^ to the fifty days mtereff after the notice 
expired for paying off the mortgage. 

'flie principle which the dcf(;mdanc goes upon is, that if in- Utma 

terelt b an arrear when die mortgage b paid off, ho lliall have bio Amvwbro 

cheo»otS|4SA b 

yud, A aiortgtfvt ih«U net lirre intecvft for cbAt iAtsnd. 

(1) His Lordfhip direfted an account was to inquirs wbat irrearf of intereff 

of the principAl ond iotortft on fiiid were from tiAo to liiae agreed by plain- 
mortgage of the lethof Afiiy, ^73^* io wriiioga to be turned into prln- 

cbi falti Aim of 4000/. wiih imereff, at cipol after foci, arrears became dae> aod 
4/. jor. /rr rrn/« to 30th of 7*or» 1739, arrears to be confidered as prioct* 

and aifo of the feveral otl»r fumi of pal from the rvfpciUve times of fuch 
ftioney afterwards lent upoo ibe laid fe- agreement, and to carry ietcreft at 4A 
curity, r.vVi intneft at 5/. per rror. In io/« ^ rrar. ffrg. Lii» LiA B, 1741* 
the (iking of which account, the MaAer foL 311, 
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33 ^ CASES Argued and Determined 

TeotvBiLfc T- intereft fox that interefti which wae ncter allowed of ia a 

court of equitf (i). 

Fourthly, As (4> the grant of a in fee* 

It is void r/>fi fct^c (i), for it may polHUy come to a womani 
which is not to be fudcrecl where it a judicial office. The* 
queilion licre, whether it is an impoiltlon: in the fir ft 
place it has not been proved ihc plaint ill'ever looked upon tlih 
grant \ and very liable to be inrpofttl upon, fuppofnig he had 
read it, fince he did not know wliat an inheritance was, not« 
withftanding he faw rhe grant wa^ to a man and his licirs* 

BeGdes, the defendant ahufed the iruft which this gentleman 
repofed in Urn ; for, as he wit his couiilcl, he ought to liave 
told liim the eOVcl of thefe words* 

T^e Another ftrong iiigredicat in this cafe is, the defend ant's m:t- 

***^^”^'®*' to get the cflntc into Ins own Iniiuts; and iIick- 

lOK aiij" taking it with the other circunWUncc*, thin gram mull Ite 

is* delivered up to the plaintiif \ and lie tni;ft like wife have his ends 
w jci I other colls till it comes back unen 

th« f Itit# inu» 1 «r ^ I y ft ^ 

hit wn the Muller's report (3). 

they rare or lias 

iAu4 be JclUertd v^u eaJ the flaifttilT lw\t hit eoftt ofruic. 

(I) Pro^:v V. fr/rr, Fnv. Ci#. tlG. (a) yicU 99. 101. 

a Fotf. 377* (3) /J'X* U, 1741. fol. 32T. 
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[ :» 33 1 
Oaft 131. 

Lehflh of I'une 
ple«4r4 in bar in 
o KU''ni*ition ot 
a u.orty^ev hi* 
ifig m «ee in 

V7f3r Ihe ity>rtgtsor*» rn]lcit < .io(irririDg (o have rt;;U.'S in ift.oii it -n { 730 , inor4cr Co pij 
SDOrtyaye, ly^i4 httruivkit hc'i Uut U»*. iltt: sti (i,* 


L ength of time was InGilcd on by the defendant, tn a 
b.iY to the TCiUnnpuon of a mort;: gc fought by the plaijiiid^s 
bill, it being as long ago as the year 1713* 


v(i' lUc 


IiORo CrtsNcr.Lton, 

I own I am not fur cncouni;;ing redemption of mcrtgr.gcs cf 
very long ftanding, but ihvU iiic court mull not wink fu hard as 
not to allow of it in any cafe. 

Cnr^r^ure Unm HctC tlicrc IS U prcicncc C^f COVCrtUTC, W'hich IS no caciifc, be- 
eic .j.-tW D«e cnuleif a v/oman becomes afeenvurds r1irco\'crt, the ftatucc of 
reg‘?<'mMis e limiiations will rim fronitliat lime* and t]ioii;*li Hie fliould mitrr 
i 'vo-nin bc> sg^tn, u wul TUI) aiUf tJic Iccolul mamagc* 

'.v.ifd* 

d:ici.vsrt, ih< iUhite of LimiutliiAi «!!! ri» fwn t)itt tint. 


hy thit *ri:c neat cx'^ulc 1% thsit here w;:e a ten^nry by the Ctiftcfy, 
cur. hut ihrrc would Ik? iio t.<'uiidii to a redemption if ihis wj.e an cx- 

nomort^RCc could ev'tr be finieud iu tlic pofiLffion : 
t> I f*>r it is of nn cnnLijucnec to ;!ie r>iort;:a'^cc, v/ho had Hie 

Tij'lity'l.' i;. ‘•-lu'tyt'f re.lLmin 5 oii, if die/ <lo not m.kc 'ufu of dwt fight 
iieaidcwii i ir‘ they HuU 1'^ harrcd* 


Ue «m'J)< ir ri»U:, they ih.N be b.frcrf* 


(1) riAJggtuw. y!\ 3 T,|. *,e. 



in the Time of Lord Chancellor Ha«bwicu. 


But though the mortgage wu in 17139 in the ptcfcnt cafe« 
yet| no longer ago than 1739» the clerk to the foUcitor for the 
mortgagor liad adnaliy fettled an accouuc of what was due for 

a al and intcrell) in order to pay olF the mortgage 1 and 
no further proceedings have Ixen haih yet that /lull fare 
the right of redenipticm \ but however* I will not over^rule the 
p^«ca ciitirdy* but referve it till the bearing* 


33 S 


Aji«a« 


OarltmtaiPtriami it a 


Cafe 33^ 


T his was a UU brought by the plaintilT^ to enabliili a 

bond for fccuiW an amiuitv of Col. p$'r tnw. civen her ** 5 :.f*^* ? 37 * 
as. priwntm pHihattuy the iTcfcmUMC by a cjola-hi!i infills ihc 

was a lewd woman* and a cummen prodiime, and * for f-n' 
that reafon w;is not imitlcd to have the anutiey efta! liihcdi 
llicrcforcpniys iliac tlic foiurity may I>g ddircredup (j}« th< ptitAiiA; u 

Khn fiA4Lt4m 

Mi a crafi jilJ priyiria th« fewtif aif be dcliTer^S up* ihr icchurwn ifruai;yi«« 

ilcletidap(*9 coynli’l eAciH to pravc the pUinttA* (i»iujr of U’« Jnrf* wUU a p^rticuUr pi»(u>i} {| 
yrj» vbjrdtiHl* ih? thir^ io »faff crTfi HMl Aie Wi» a leted wontinp thu drii*hU4iii nuyhi (• 

caiiAoc Ji' HVJf in a ^rncrAl c)vir4<}«f* atS eo( w pirtieultf inlbrtcrA. tUf^wkU thiuiin th$ 

9t‘Jt^l0n ^Z* gi-Mi H tU t/ tkt tmrif ^aj ttai tim t9 Ui thtftp adj pf4~iMJfU>wt 

dj'fii iht um. 


Mr* Q^irit coimfulfor the phinttlTin the original caufir, [ *334 3 

Said tlu* annuity is only Oo /* per am* and nut to take place till 
after ihu tlc.iili of ilie obligor. 

A malt rial piece of evidence was offered now for the plaintlfT* 
which was not at the former hearing, the rrgitlcr of her faaprirm* 
which appeared to be in 1711* and therefore fiic could be only 
16 at the time of her acquaintance with Ter\/nn^ in the year 17271 
and he was then uf full age, fo that it cannot be conceived that 
Ihc was capable of impofirg upon him* andfeduriug him to the 
giving this bund * for the law prefumes infants not capable to go¬ 
vern and manage tliemrclves* much k*L of impofing upon others* 
efpccully on perfims of full age. 

Ten witnelles fur Mrs, Qurhi^ and only one of them a rcla* 
tion, fwcar pofitively that ihc had ati unblemiilicd character, pre¬ 
vious to her acquaintance with PeritUH* 

There is no evidence of her returning to vicious cotirfes aftrr 
PtrUim left her, vrhicb muff have becii the natural confeqncncc, 
if Ibc had been abandoned b’.'forc, am! therefore tins is a lireng 
prcfumptioii fhu was not a lewd wcmuiu 

TTicrc are but four witneffes for the ilt fciuhnt, who fu»;ar to 
particular uidances of Icwdiicfs* and thefe not (vf»n^ thet. cwn 
kiiowkdge, hut I’liit tliey were told fo ly pcrlbr.s who hzd a 
criminal coaverfation wiili lu;r» 


(l) When this caafe wai drd heard* original esufc* fhouM pay thedeftndinl 
the ofiginsi bill wai difmi6Vd; fltid it in that caufe, tad ihc pUiniiff in the 
was decreed, iu the crofi canfe* that the crofs caori*. coils in both csulcs. Rf£. 
bond ihnuid be delivered up to be can* 1741* fol. 6^7. 

celled i afld ibat the plaiDtiff, iu the ^ 
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CASES Argued and Detcxnnncd 

The counfel for the defendant olfcrcd evidence to prove the 
pUintiiT guilty of a£ks of Icwdiicfs widi a particular peHbii^ one 
Mr, before lUc wjs ar^uainted wiihPrr/iiw. 

An oiijcction was taken bjr die pUintiiT’s counfel, that die 
charge in thecrofa-bul is only chat was a lewd wo* 

man of an infamous charafleri and that the bill docs not require 
anj anfwer to chis» and therefore die defendauc in the cvitleiice 
ou^ht to confine htmfelf to a g eneral diara^cr, and not to parii« 
cular infianccif according to the rule of Law upon examining to 
charaflcrs} for the charge here is fo luofe and general that it 
WJ6 impoflible for the plainufi'to know at what lime or place, or 
with what perfon, tlicy iiiicudcd to charge her with acts of 
kwdnefs* 

And thati in order to let them into this evidcuce, they ought 
to have charged chat flie was kept by tlic pcifon they prctciul to 
ha\‘e had criminal converfation with hcr« 

The allegation as gcnenl, diat die is a lewd woman, hut the 
evidence goes to particular iiinancv^i of pmftituiing her chujiiiv, 

Mr« Mnrrity on the fame tide argued, tijat they ouu.lit he 
confined to evidence as general as die allegation : in every cafe at 
law, where the cluradcr of a perfon is called in queUion, dicte 
the examinaaon niuU be general; and goes on gootl grouiulx, 
becanfc they w*ill not fulTcr wicncHcs to come ujiou furpriv.Ci 
with particular iidUiiccs, which dic patty is twt prepared to an* 
fwcr» 

If they had eiamincd to her N lnga lewd woman in gciierah 
or to her being generally of an infamous charadcr, it would 
luve been relevant to die tfiuc« 

'i 1 \e cafe of Lord and l*ady which has been men¬ 

tioned by Mr* Clarke^ tSRct fully lUicd, beceufe taken uidy I rum 
die printeil cafes* 

By the bib, Lady / 7 w;«r<«i/ch.«*'gcd tlutjficr licr marriage flic 
beliavcd widi the utmofiduty und cendernc 's. 

T.nrtl i'kuermliTi k::. ajifw'cr fays, (he did nut behave w ith that 
duly and alfe£lion as became a virtuous woman, much IcU tins 
defendant's wife* 

Viriuc, when applied to a wife, in all languages is cmpluti* 
caliy applied to chaltity* 

The c\dd0Dce in that cafe to fupport die defendant's charge, 
was a particular indance of lewdnefs with Mr* Bnryy : tfic J^rd 
Chancellor of Irth/nt was of opinion it (houid be rend ; and 
upon the ftrength of this cvidencs chiefly, diftnided Lady Ihfu-* 
rai/*8 bill *, (!:< appealed to the Houfc of Lords, atul in Februnry 
1734-5, itVas iieard: and upon the dangerous confcqitmce of 

ad milling fuch evidence, on general charges tu the character and 
reputation of women, the Houfc of Lords would not ]>criuit it to 
be read* 

It could not poflibly be forcfcca what this witnefs would n<y, 
and therefore the plaintiff was not capable of crofs-examining hlin 
to this particular fadt* 

Mr* Attwnsj Gwral infifted, in fupport of the propriety of 
this evidence, that in the cafe of lifHwi v# Vedf^ June afi, 

' *70 



in tlie Time of Lord Chascenor HAftowicKt. 


33$ 


1742 (z )f though the allegations vere^eneTali and general Claixs v* 

ticfs onl^ charged upon Sir Letf yet the com admitted in- 
Itanccs of particular weaknela to be read* which is a parallel cafe 
with the prcfenc. 

He faul in the cafe of Lord and Lady Dsturml^ the doubt in [ 33$ ] 
the Houfe of Lords was, whether the word virtyous^ in the de 
fend ant’s charge, could let him into proof of her violating her 
cliudity; and tJie Lords were of opinion^ that as the very maiiv- 
teiunce and fupport of Lady Dontmil depended upon die evenc 
of this caufe, tlut they ought to be tender of giving too great lati* 
tude to the word wrtimu^ or extend it to one virtue more than 
anotlier, and therefore deuied the evitleiioe. 

He cited Sidntj v« Shtnfj^ which was fir (I heard at the 
where Sir JtljU allowed evidence to be read of the fane 

kind with this ; but Mr* AtUniej General faid he was doubtful 
whether liOrd Chancellor 7 V/fe/ on the appeal admitted it; to 
which tlic plalmifT’s counfel made anfwcr, that his 
refufed to admit it* 3 Wms. 26'^, Mr* Sriwu of die f mie 
Jidc. 

It Ins been f.iid no evidence mud be read in tins court| urilcfe 
the nature of the evidence itfelfis put into ifluc. 

*Where lewdnefs is cliarged upon a woman, ts it neceflary to 
fet foflh at what particular taven>t or with wiut particular gen¬ 
tleman, flic has been guilty of Icwdncfs ? 

liclidcsi this would be attended widi ill confc^ucnccs, becaufe 
it woultl lay open the cafe too Diucb» and put the adverfary pany 
upon diclr guard, and give diem an opportunity of fquaring their 
own evidence, by the proofs of theodicr fide* 

In cafes nf iufanity, the court never txjtt£k particular 
a(\s to be charged, and yet the evidence goes to particular 
iiillanccs* 

Mr. Ji^Adon of the fame fide, infilled, that the interrogatoriet. 

W'crc general, and that this evidence came out upon the general 
interrogatory of, Is (he, or is (he not a lcu*d woman, and oi* aa 
infamous charadlcr i ^ 


Loan CiiAMCiiLLoi, 

1 do not remember that this objedion was made at the former 
hearing; and as the cliief (Irefe of the cautc depends upon it, it 
is become a ijuedion of very great weight, and therefore I wiU 
put it off to the firll day of rehcarings after term, and will look' 
in the mean time into the cafe of Lord and Lady Denerai/^ and 
Ssdwf and Sitbtfjt and Car and RiHnfi/if about a twelvemonth 
ago in Lincoin's^wH h<tll\ this <iue(lion brides As of great con- 
fequence to the rules and prafticc of the court, aftid clierefore 
deferves cuu fide ration. 


{1) Amu 3S4. S. C. 
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C^tc 2a3* 


Cltri wtut Ptriamj July 27, I742i Rehearitt^w 


Lord Ctf axckllor, 

AC» Htc 333* H E qucttion» upon which this caafe ftood orcr, was whe- 

I rher tlie dcpolmon of one Rigfru talvR in behalf of tlid 
dcTentUiit in the original caufc ou;;ht to be read $ it is an attempt 
to prove that Mrs. Uarh^ before the time of giving the 

bond to hcTi was kept by a particular perfon one Mr. 
and had criminal cunverfatiou with him. 
itia fttffiJcnrto Theobje^iou Is* that the particular fa^s to which Regert is 
fttt iqUTm a csamiiied thould have been put m ilTue fucciaUv. and that tliey 

C MNiCh4rgC0f * * * 

aIak/o anJ 3te nut fumcieutly fo ui this caulc* 

MSrr tliii )i>u 

wax site finuteUr crUtnee* bacthcu itKuAbt potaicJ* aad ap;U(4 to the (oncnlchaf;? (r]. 


1:338 ] 


As to the nature cf the fuits, the original bill is brought to 
Km* ruUfac^icnout of the pcrfoual eilaieoftlie late Mr. Fu iitm, 
for the Unid. 

I'ite erotsbill is brought by the widow of Mr. Ptrl^rff and is 
to be relieved againtl this l>und| and to have it can*vtil'll ^ :iiul 
the eijuiiy U founded upon this, tluit it was given by Mr. Pirittu* 
to Mrs. Cl.trht rrc f:/r^ and that Ihcwnsa lewd woman of 

an infimcus ch 4 r.;tter* aud tl'.crcfoic it is in(itied the court 
ihould n lieve ag;uml it. 

Thceounfcl IWruic pl;<!ntiiT in iiicnilidna] hllSinnd, that nil* 
<U*r this allignuou in i!ic crnLhUI, ihr p! .i;;uir there bnoi in* 
titled to CAjiuinc to any thing but her eiiaracicr In gciieralp 
becaufc itii inipcfTijIw for Mrs. Ciu$'/: to he prejrared to give an 
aufivcr 10 ihe partieuljr fa^s chra^'d \ for ih>>ugh every body is 
ftippofcd ioIm ready to fupport u p . ncral charadlcr* )et not a 
paiiicuLr fslu 

But ] aid Of op::i;tin the prefeut cafe differs from nil thofe 
cafes relating in vsuuvnaUt.us to gciiORl eharsAers, bulh as to 
tlie rcafoii 01 ilie ifeiog* aiid .is to the auu.wvi&ies. 

In tho hril place v.hh regard to author:ticj* there is one ill 
point, fP’i'i.'/Vy verfu^ /vV/wj ur, 1 Viru. *\^ 2 * ^ nitn- 

tion this cafe ns an authority of judgment* but only 10 ihew 
tlic intciuloii of the court and rise b^r at that tiinc^ for it wai 
not put in iiTiic tJicre, that the dcfcjuhuit w;'.s a common ftrum« 
pet*. 

Thi*rc l ;4ve b ,cn two cafes fince I fat in tln^ court j ihc fivtl 
was Jiiyis wifus lunr, 2S, i73*i* oitL' 1 V". *37« 

The chargs-vluTC v.*.:r, iJjat a: 4::d b'-fbre the tsricof l:u Ivrtim^ 
ing acquainte d wilhhcT* if:i* we.i u wrmnn of lewd fame auilbad 
eLars£terj and an uian^e ^irl at tiic nhyhuulc. 


(1} V. ibV^*** mwf I vol. 276. 

* The bill tt bs rrlinrS % brri '.9 9 umo^a wticm kept* H 

heiiis ^ in n«e r.*j1** lli.i lb * «iji 4 twtn<i»4i lr«u.pit* iht 

Uf (M, u U iv^. 1 IVc. ^3. 

The 



in tLe Time of LorJ Chanocllor Haedvicki. 

The next was Ro^mfon Terfus Cwrt tfrm 1741* the 

charge there that ihc was a womsQ of lewd hmt ; and they 
entered into the moil ptnicular account and particular fa£ls 
tlut could poHlUlybe imuglned* of drawers being fen: by gr.ntlc« 

*inen to briug her topardcubT taverns* 
t And yet the preient objcAion was not then made in either of 
thofe cafeSf it Iving die common way of charging matters of d>io 
fort I fo that what U now difputed, was thought to be the rule 
of evidence at that time* 

III the cafe of Sid/try verfus SwZ/wy, Feiruary 1721(1), at Thjtjwlfc 4^, 
the RoiU, a bid was brouglit for performance of ariiclcs entered 
into before mamage, by the >ri^c agatnft the hiilband: 

yrtyil difmiH'.'d the liiil, ami was of opinion that the ile- 
pofition in that cafe to prove licr an adulicrefs ought nottobe 
read, becaufc the anfwcr of the hu(br.nd UmI not pait ;hc charge 
of adultery in iflue, for die words were, ytr h>.id u 

ftift wlkieh does not imply adultery^ for you mull icriainly make 
a general charge of it« 

TJic cafe Nrhich is principally relied upon for the plaintiiTin die 
origliul caufci h| Lord and Laily 173 5# 

, behave with thst 

duty u Wciine a vlxtiMBi wonua, will aot isiMe che bvEtnd Cq enter into ]iin 9 f of ber co*nnii;Hng 
un1«*^ iV/e 11 jn cifivu cluf^e ot Ouv Uss, iW Cm eirto? ot 'a weenaA Soei n#( ceofid laercly 
in hvr clutliiy. ' 

H'hc bill w;is brought by her for fvparate maintenance 5 die 
cjucftion urofe u^ton this) Lady DfmraU lud charge«l by way of 
merit, lUar fhehaJ be Laved wi^ the utmoll duly audrcfpcdl* 

My Lord IhtitraH in bar to the ctjuity infilled on by die bill, 
fays ill his aufwer, y&rrW v$t A'f/itv fviib /i*j/ d::fy /rnd oJi»lkn 
<is ' ft virtttotit mucxiUfs ihu d In or¬ 

der tu fiipport this feggelbon, he cniercil into particular fads of 
her ailultcry uith one Uttny^ and in the Chaiiccrj* in IrehtndxXxt. 
cbpoUtroiis were read) but upon an appeal tu the lioufc of I^rds 
licrcthey were not admitieJ* 

I was not prefent in tlie Ifoureof I^ords at the hearing of that 
caufci mid therefore do not know die particular rcafniis: but a 
very Itrong one appears upon the pleadings tlignifeivcs, which 
Oillinguilhss it from tlic prefent cafe, mid brings it to that of 
Sidney verfus Sidney^ bccaufc there is no caprefs clurge of adultery 
in Ixinl /W'lvz/fs anfwcr. 

'rile virtue of a woman does not confift merely in her clialli- [ 339 ] 
ty, for fhc may ire guilty of a£ls of cruelty) and indeed it a;)- 
p:arcii in iliis very caufe that Ihc had not only ufcdhcc hulband 
with iiihum^iilty, but beat him; a woman too may l>e adtil£led 
tq gamingi and other extravagancies, which is not a viruous be¬ 
haviour. 

Ill tl:e prcfjnt cafe die plaiiitifF hcrfelf has laid a foundat;on» 
by fii;fgtlling that Ihc was a kept niiftrcfs* 

'rhercaro all the authorities: from thence may he g ahered the 
uniform fenfe in thofe determinaiionsj that it was luiUcient to 


33 > 

Ctaitk V* 

PsilAM. 


(0 3 P. ff\ 269. S. C. 


put 



339 


CASES Argued and Determined 


<^4scK V. put in ifTue a gcnerai charge of lewdncf^i and that under this you 
may give particular evidence $ and 1 think 1 have heard it laid 
down fo by Sir ^fy/» but then your particular evidence 
mud b.: pointcih and applied to the general charge. 
t» If was to alledgc in dtc bill^ that die u-oman was kept by 
«htfic IA ■ biilj particular gentle meii| or had criminal convtrfation with parti- 

^ chancier of ilnngers might fuficri and bills 
fatioB with fu* would bc llu^cd withindccent matter and private fcandal. 

ikutv perfbaii 

m U vottU A ti» thitUXti of iUtfig'enf 4 ad 611 it wiUi frivitt CoaJjl. 


Whm In 9 cfi* Secondf)% As to rJie reafon of ilic thing. 

Thccalics ui^cd by the plaintiiPs tounfcl in the original caufc 
AnngKhrn relating to crlniiiul profecuiions^ muif he allowed to be law; 
hu ebjnittr for in cianiliilng to cluijc^crs you can only enter into gdicral 
tk%}af • but if tiiwre b a crimimd prufecuiioiii and tlic prisoner, 

rMpPATtiti Use in order to drojigiiicn the ct lJcncc for hUclura^kr^ enters into 
miy nanicul.ir facts tu fu.vjovt it; tJ::s is called a chalkuirc to the 

liRCWMC (KVTIiftC w I 4 » 

«u Mticsitf prnrccutu7} and ihcii lie may iiLcv. ifc exumme to particular 
fach. 

Eut in criminal prnfcculioiis It comes in only cnllateralty and 
tncidciirallyt and U tun thj particular thing to be tried i and 
when th.u is the cifci t\n.y arc nut fuppofed to be prepared 
with evukt!ce. 

XnsAlndldm^.nt Hut compare t!iU with cafes where the cluraAcr is the par- 
A^r lcc«piB;i a cukr iniie to bc tried: fnpyofe in tr. * cafe t;f a:i iudidment 

keeping a coinuinn bav.dy-hi u^*, without charging any par^ 
Aourf^ch^lbtSe tkuUr fact, tirH:;:h the cliaf;y i* g**';crah yt*t at tho trial you 
charge ii gene- filvc in cviJaii- e TMi’lt'.nlar und ll;c partkulr.r lime of 

five sanicuhr doing them t tr.c fame rula as Vi LVrping a common ganinig- 

loAtiacTideiiCe. houfr. 

C 340 ] ^'bU U the pnrilce in all cuf;*- where ihc general behaviour or 
Jd u UTye on t|U4lUy, or ci^cumfiancc oftlie mii.d, is the thing in iniic t as for 
onncemfumiiuut juftancc 111 rwi € 9 n:J>i^ N7^/;r;r, it tu the experience of every Jayi 
5arti<ttiar*^ltt*of partitular ec:s cf raadiicfs in evidenetr, and not 

B^iicfimafU general only, thut Iieis infarie} iu where you charge tliat a man 
s«Bce, aodpoc b addiftcd to drinkhig, and tuMle to be impchd upon, you arc 
not confined in gemnd to his h^bg a drunkard, but particular 
infiances are alJow rd to be gimi. 

InanbdjftAeAe Indeed tliere is one, tlie cafe of barretry, wln«h is contrary, 
^ du where, in an lodti>iuc*iU for this olFcnce, the riefendant ought to 

tilledbare n i/'e arfidex to l>c infilled on again ft him nt the 

iit gfiicks,' trio], befcre«hant)j tlut he may hav.; an opportunity of preparing 

^ * defence i but that b a particular cafe, and difiers from all 

tfiinOhiBAc Others; for the drawing of tlic line betw'ccn purfuing Limas a 

ibstiiU. barrecor, and following the courfc of hb profiifion as an attor«* 

ney, b a very dilTicuIt thing, becuufe it is a crime of whicli an 
attorney for the mufi part only can be guilty. 

WheRtbefcae* Wlicrtvcr the general life or couvcifation is put in ifliie, it is 
nJ lifr wrcM* Dolicc to the perfon wlio is cliarged, thatihe iliould be prepared 
TAfCition U in 

iffae, ibt peiSm ovyft bs prepsreS tv bvaiibtt Uwt cviSraM, otbennlc irUfs It casm b ttOnftrn^, 

t 9 
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to tike oiF the weight of that orhlencei but where it cornea in Claibiv, 
collaieraily, you <hall be confined to geneiil evlclencCi fatuit* 

Tiun feema to me to be the difiiaQioQt and the grounds of it \ 

• and if I was of a difitrent opinion, ] (hould orenum the coo- 
ftanc c«)urre of this court, and make the greateft coufufion» 
i L'*rti Chaticflhr upon the merits of die caufe propofed, that 
the bond fliould he delircrcd up to he cancelled, and that there 
{hould be no cofts on cither fide, upon w'hicli it llond over for 
the plaintiff's counfel to rccommcud it to their client to acquicrcc 
under this propofal* 

The next day, by the confent of tlie parties in Isoth caufes, 

Ix)rd H/trJn\r^t'<vri\cTcA tliat a perpetual injunction be warded 
to llay the proctvdings at bwof die piainiiffin the ori^ijul caufe 
on the bond in (|iicUioo (i)* 


(1} Hii I.crdraip, with confent of die 
pnniri, rcvrriVd iliv torracr decree, as 
to v«'ds I Anu dii‘e^U>l a perpetual in* 
jun>.Hioa 10 lUy ihv proccrdings at Jaw 
on (hr b;>nd. 1741* fob 

6S7. Wish 10 cafes of lois na* 

rure, vU.‘ e. ^V.vv, 1 / -j* 

4A3. V z ^ira. 187. 

HfiiMhAm V* t 343. 


ffr e. HffYU'm J, ffree. Ch§, 114. Cf^ 
T* Cm Yi'://. 153* A»ncH^ 

tlih' V. t P, 451. 

fTt.vS 3 ff* 339. RzlinfiM V. 
6‘ v. t /»/* ..54. Pf .\y' V* Pam 4 , tVtf, 
)6o. »V niUr v« Ptrkiwt^ 5 Bztr, Ij 69 . 
Ihil V. .V.v.w/r* Ami* 641. Ex pmtt 
Cw/iT«/, 74a« 


AUrJiH w { m % Elfulmzrei Jttly I9, 1742, at the Rolls * 
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H £ queftion arofc upon the will of one Jthn Mosre. Cafe 334. 

** All his lands, tenements and mefTuages wliatfocYer, after a leAstor siTM 
•• debts and legacies paid, and funeral cxpcnccs arc difeharged, » 7 *^ Majfte 
ihc teflntor gives to lus brother^indaw yitma Mtrfin the ul,cment^ti4 

pljlntilia" inviT«3|{c»what' 

Sxvcri 

dsbtt sad Irpdcs pajd, and Auienl sipcacei art difeharatd : ihr debti hring €lurseJ oaly contingeartf 
on che real, if che peiUuLii elbce IhouU be deficieoi, the MaAea of Uk bekithe pliiAuA luaeal/ 
so eftaw for life (t}« 


The queftion, whether this is a dcvifc in fee to tlie plaSniifl', 
or only an ellate for life. 

Brwjn for the plaintiff cited the cafe of Fretit verfus Zer, l 
Zeu* 149, and RirTi^. Jtnes 113* 

'The will fets out too with general words, As to all my wonUy 
goods whatfoever, 1 intend to difpofe of as follows \ which 
{liewithe tclUtoT*!intention to difpofe of tbe wliole. The lega¬ 
cies too are appointed to be paid in two tnontlis, wliich amount 
10 more than the annual value of the cflate devifed, anti confe- 
quently mufl he a devile in fee, or utlicrwife the plaintiff would 
he a lofcr in Head of receiving any benefit frum this legacy* 



(i) Viit oou to RiJtxs v« j TOb 



I CASES Determined 

Msiiokt. Mr, H.tnxji for the defendant the heir at law, cited i Cnr. 

P^ACBMoaf. Dich/u Tcrfus Marjhaily mentioned by Lord CJu Jull, 
lloit in (f-U vcrfiu ^34* 

Ati/lo'cf ih RoiU. Wltcrc a Turn is to be pnid out ofth^ 
bnd$» to be fore* it ^ircs a fee to the devifee of thofe lands (i )• 
Ilut here the debts arc not at all erents char;;cd upon the 
real ettate, but only contingently! if the prrfonal eftatc fliuuld be 
deficient. 

And tlierefore does not come up to the cafes cited of a grofs 
fum to be paid out orUndi and eonfequeutly gives uo more ilian 
an cllatc lor life to tliu plaintill’t!ic devifee. 

But at the iijftaucc of tiic piaimin*i counlcl referved dus point 
till it conies back upon the Alaflcr^s report* 

(l) fU Dw «r» % Tnjg. 356. v. S/xJtot 5 7 «rjv. 13. 


[ 342 ] Fr/rwfusCw4 174 !.• 

Cafe 135* 

TM 4eftnikni| A Motion was mode on behalf of Cur/ the l>ookfcllcr, upon 
•nkUsnfwrr having put in his aiifwct to dilTolve an injiinclioii! 

which Mr. Pav lutl obeninedt agr.inft his vending a book inti- 
feltcan iftiunc. tied. Lettersjr-m 5 vjy?, Pf/r, nudetUru 

6m igundbii 

veaSiag t buok 0/littrn /ms Svi/f* f<jef 4 a4 otbtn (t)« 

I^ORn CnAKCit ton, 

TUc firft <|iiefiiun is, whether letter* are within the grounds 
and intciidou of die Hatutc nude in the 8lh year of Queen AftMet 
r. 10* iiititled, An act for the eaeouragement of learning, by 
vefliiv; the I'l^pies of •>rinted bou»» in die authors or purchafers 
of fuen topic** 

A oiha»«r 1 think it would he estrcmvly niifcluerous, to make a difiiac- 
tv:cen.(« wejiM tlOR between u Imuk of IcLtCT*, which comes one into die M'orld, 
Cidicr by the p.fiiiiirion of^ the wTitcr, or the receiver of dicm| 
WAiiM at di« and siiy other Jearued work* 

S(b of Queen 

cue 4O £w (h< eawiractcent of 


I'hc fame cbjcclion would hold agninft fermons, which the 
author iiuy never intUKl nioiiM be publifhed, hut arc cuJJected 
from hx>fc pep:TS, a;;d brought out after his death* 

Anoiher cdijcclion hn* been made by the dtfeiidands counfel, 
that where a nun writes a letter, 11 is ia die nature of a gift to die 
receiver* 

Th« rvrdw of ^ opinion that it is only a fpccial property in the 

MUiutiuH •: receiver, polnbiy the prepeny of the paper may belong to 
etsft, B Joiat him t hut ihU docs not give a licence to any pcrfoii wliutfoevcr to 
puWilhtkm to the wurl.l, for at wolL tlw receiver hai only* 
vto poiTcAia joint property with the writer* 

4 cK% Ml |tve 

hia 4 iMSeit 10 publiA. 


(0 S<e Gj/a f. nsif 141. 

1 
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TIk fecond quelUon it, whether a book originally printed in n 

Jfflaffdi is Jnwful priae to the bookfeilm hcret C«hl« 

If I Ihould be of (hat opinion, it would here very pernicious _ . 
conf«)ucnces, for then a bookfeltcr who has got a printed copy 
lyf a book, has nothing clfc to do but fend it over to Jrtlattd to be Und^ «hkh 

E rioted, and then by pretending to reprint it only in EjtgUndf will 
f this means intirely evade the a£l of parliament* u 

iW, «riU 

be fufCmit b^iai e nert ev^fioA ef ih 


It has been inf)fted on by the defcRdant*s counfel, that this is 
a fort of work which docs not come within the meaning of the 
a£f of Parliament, becaufe it contains only fetters on familiar 
fubje£fs, and inquiries after the Lcaltli of friends, and cannot 
properly be called a icirned work* 

It is certain (hat no works have done more fcrvicc to mankind, 
than thofe which have appeared in this Drape, upon familiar 
fubjeAs, and whicli perhaps were never intended to be pidw 
lilhcd ^ and it is this makes them fo valuable; for Z mud cenfefs 
for my own part, that Jc(tci*s which are very elaborately written, 
and originally intended for the prefs, arc generally the molt in* 
fignincant, and very little wortli any perfon^ reading. 

The injunction was continued by I^rd on\j tin to 

thofe letters, which arc under Mr* Pr/v^s name in the book, 
and which arc written hj tiwp and not as to thole which ate writ* 
ten to iim* 
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Koworlabars 
rfofw hhhv frffi. 
vic« to tninkind 
UnJ« upoA 

siiJ whkb never 
wsrt inceadid 
be Sybliftid* 


The injyn^tM 
eentingeS 4 e t* 
ie<XBr» vniuenby 
Mr« nne m 
IP (hou wriitca 

CW 


Cf/ii/am Tcrfus HMand rt o rtfitra^ (Kfsirr 14, 1741, 1/; tie Cafe 13$. 

p<ffn‘ tf 


W ZIE R. E, fald Lord Clwieelhr^ n psrthn it charged upon It li tbe rate of 
laud, and the will docs not mention intereft, lire court ^ 

will not give any more than 4 fer rent, though tlie legal intercft 
is 5 per cent, this is anile which has been laid down of late yean ^ wUl 
f l), and has bccu extended llkcwife to cafes, where Iraacics andf^ 
pontons arc charged upon perfonai eftutes (u;. ponipoi diu^rs 

yppAlfiW, inU 

bu aUb beep rsteaSf 4 cp tbe uid pf Updei aod portipai cb»rp 4 vpon fprlcopl dbs, 

(0 So iMr/xt V. \ Vef. 4S. (s) So Bett^vd v. TUuip 1 Te/. 3if* 

Idme V. 3 vol. 40s. V. Brientp pefi, 3 ay. C^rtrn Meert 

V. Sfikcp 1 y^J, lyi, Trimlrfen v. Cmty v* JWr, | vol. 4OX. 

I Vt/, ayy. Dra/M v* ^Inliardp 2 Vef, Sc/twew^ 1 pp. BrjtM r. Speicg 

>39. f Ay. 171. 


Jiepti verfus Bxtif Jtttj 14, 1742* Calk 237* 

A Dill was brought by the plulntilF sgainft the defendant for 
an acc ount of the rents and profits of an edate during the 
rime he was guardian to the plaiiiriir*i brother, and for an in* 
junfUon to ftay the defendants proceedings upon ancjed^menc 
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CASES Argaed and Detennined 




AfB9itp|ee it 
HOC pivtludH 
ftoA brin(iBgui 
tjtfAiMrttit liw 
tttht time 
ke het a bill of 
C»recl«fare 4e« 
fending here« 

I *344 ] 


for die poflefion of the eftate which ia mortgaged to Mm; hc^ 
cauTe lie ii proceeding ia tlua court to foreclofc die equity of 
demption. 

Loud CHA>tcEi.LOR, 

Though the defendant ti foreclofingtbc eqoitf of redemption 
here^ yet he ia not precluded from bringing »n ejetlmcnt at law ac 
the fame time, unlefs there ia foincthlng rerjr particular to take 
it out of the common cafe, 

only material queflion U» whether tliere arc any grounds 
for me to prefume the mortgage is (atisGcd: As to llie pinJonnt 
eilace» it is moft ckar that the plaintiff* i brother was an Incuni* 
bered maoi and that he made au alTignmait of it to a neighbour 
before his death* 

Then how can I infer necelTarily from this, that tlic mort¬ 
gage is facished: efpccially when two witneilei Tm car tor the de¬ 
fendant, that upon his quitting and delivering up the poircOicm 
of the mortgaged pixniil^Si he did it upon tliefc exprefs tetms^ 
provided dieimercll due on the mortgage lliould he pjid. 

But however it is not quite fo dear as the common cafc» being 
entanglcti witli an account of iheperfonal cibte^ and therefore if 
the plainiilF will agree to give fccuriiv to redeemi I will dlrct^ 
ail injunction to llay prt*cccdings upon ihe cjcelmciitt which 
may lie Iwltcr for all partie s, as it will keep die iioirciliori in 
fufpenfe I lit the accjuiu is dctwriiiiiied* 


Cafe 1^8* verfus Nm fiiri tfy /^trl Ihuu T^rd^ jtJj 14, 1742, 

ttjlrt U't M.'f.-r ij the As///. 

The Zarl of f I ^ It F* oiily matcrul queilion in this citifc is, to whom the 

i rrntsand prohu of the hic t^rl of dlate llud 

•ftjuMcraii 'Ci, go from the defendant s age of 21 till his age of 26. 

to truft tW the 

SefeniinU Mr. AVv/e^, and tht Mn ti bb body* wS to fuch Uv m( ti the nnit and yrofit* 

fut hit Bub:cr.4n«T, s« Lurd Brt^erJ by wriciiis, 4,r^nt. By j codicil 1 ^ Jii. di cht 

Ouftect, Mr. p'y »bc rsfiOlo ibs pluoti 5 > l> muca m .‘bo ylcjl^k to ht 

oppUed fur bU ir sinunaocc, and the ivSJv; to Ikcrtwo ofe } by aoorher codicil diretts the uw(ti:«» AiaJI 
API I'cttle the 'ft*n no bfr. Artr/err, end iho hein, of liis body, till iS, enS lUl ihco ri>*li ouintu. 
A^e as the cctiftsrr and ihr pUiiivA A.<n rhlofc fit. Mn. infiftod De vjiintjJLd to rterjve ch?' 
lean and ptoSoull Mr. A/nr/arr attained the 01*16, bat the Mslb rof ibc RolL mu ofvpiiijon ilicy 
vsUed in Mr. si si, and the lime of rveeivins proloofed «uly lUl ifi, and tlecrevd ihe truilcM 

Biould Hccowot l(*rthe rente, ^r. IruA^ sje odai to a6, Ia& cofiiuttev of Us bAiM, Mr* 
bdiAg fuiud i iuaulcju 

The pbiiitiff Mrs* Smtib and the defendant Mr. 
found tlicir cliLu upon die will and codicils of the Earl of Jirad^ 
fird* * 

'ilic Earl of Bradford upon ncitbcri but merdy as heir it law 
to his brother the late Earl. 

The lute Earl by his will dated the 8th of Afajr 1730, ** gives 
all Ills effate to trullccs and their helrsi in trull by fule or 
mortgage to par all his debts and Jcgtcica, and cliargcaWc ns 
H aforefaitl, deviled that the faid truffcci fliould {land MM of 
the real eilate ia truff for the only ufe of the defendant Mr. 

3 JVrwpsrr 
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Newport and the heirs of hSa bodfi and for default of fuch 
iffue, in trult for fuch perfon and p^ons, and for fuch eftate 
and ellatei, at the teftacor ihould by any deed or writing dl« 
** ft& and appoint i and for want of fuch dlreAioni then to 
** tcflator*! own right heirs: and that die truftees fliould out of 
the rents and profits of hit real eftnte pay fuch fumi of money 
** for the education of the defendant Mr* Nrwp^rt duriug ids 
** minoTUy, as the tcilatgr Qiould by any deed or wiidng 
** dirc£k and appoiiit«** 

By his fecoiid codicil the teftator direAt» tliat the tnidcTt 
Dioufdi during the minority of Mr. Ne^vpori, till die time of 
** his death) in cafe he (huuKl die before twcnty^iic* pay the 
** rents of all Ids eftate to the pUintifF Mrs. Snufi^ fo mut h 
** thereof as fhe ftiould think proper) to be applied for his maiiN 
** tenancC) and the reddue to her own feparate ufe.** 

** By his third codicil) reciting the will and former codicIIS) 
** he eaprefaty dinrils, that die truftees (hall not fettle die eltatu 
on the defendant Mr. Nt^v/»rt and the heirs of ills bo<fy uiiril 
be (hall attain 26 years, and until dut age lie fliould liave 
** fuch handfomc allow4i]ce for his maintenance as the plainufT 
St/M and the truftccs fliould dunk fit.’* 

The tedator died die 25th of D^fmhtr 1734, the phintifT 
hrought her bill in 17351 fovcral purpofeS) and among the reft 
to be let into the poUcfiion of the fcvcral eftaics till the defendant 
Mr. (hould be intided. It was decreed in 1739, tliat 

the pl<iintifV' fliould be paid the furplus rents and profits till tlie 
defendant Mr. Nnvpcrf (bould attain his age of 21, and upon his 
attaining tliat age, all parties were to be at liberty 10 apply for 
further direflions couching the faid truft-eftatc. And on this 
tUy it came on before his Honour for further direfiions. 

Mfljfrr 9f tht /2s///*. 1 (lull fxvA eonGder the queftion as it 
(lands between die plaintilTand Mr. Nnvfcri^ 

It is infiftcd by Mrs. S/mib^ that (he is indtled to the rents and 
proliu of all the real eflates dcvifcd under the will of the hre 
karl of lirudfird till Mr. age of 2t) and that the 

teftator haringi by his third codidl, prolonged the time till his 
age of 2d) it willfolbw, as a natur^confequencc) that the tef* 
tator intended ihe (hould reedre the rents and profits till tluc 
time. 

I may here obferve, firft, that the plaintiff is not iniitled 
merely as the defendant Mr. N<itfport is a minor) nor is the di> 
reflion that the rents and profits (bould be paid to her during his 
minority fu(Gcient to indtle hex, but the words tilibiarrivfs sir hU 

agt » 

'Xne ceftator's intencton in extending tt to Mr. /Vwpsr^s age 
of iri) foems to me to be, to prevent him from alienating at 2I) 
and therefore it does not oeceffarily follow, that by prolonging 
the time he has given the reals and profits to the plaintiff tiU th% 
defendant Mr. Nnvptrt attsins his age of 26* for it might be in* 
tended t00| to prevent any extravagance be fliould bt guilty of at 
fn young an age as tt$ and it might be done too in order to lay 
•up money ftom bis age of 21 to 26, to pay off the incumbrances 
Vet. II. Y upon 


S^rrs Vi 
Nswtoxt* 


• fnffum 
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\6 CASES Argued tnd Determined 

tifiTVT. upon the eftate. No nccef&ry conclufion therefore can be 
VawrtKT. from tt one way or another* 

It 18 certain die intemion of the tefiator was^ that the pUintifF 
fhould enjof the rents atid profits of all the eltatei till Mr* 
psr/attained his age of If, but if he intciHlul that ilie fliould 
hkewife have the rents till he aTTiTcJ at he would have di- 
Tcdked it over again in the fume niamitr as he had done with re¬ 
gard to ins age of a 11 and the third codicil lliall not be extended 
to make ar*y alteration in the will further tlun le caprela words 
wiU warrant. 

Upon the whole of this point I nmof opinion the plaiiitllTis 
nocintitled to the rents irom the defendant Mr. Newj>ifri*s age of 
a 11 to his age of i6* 

The fecond quediort is between tlic defendant Mr* Nenf^tt 
and the Earl of Hrndford* 

Whether the rents and profits are ilif]>ored of by the teftator 
at all between Mr* Ki'^'por?% age of 1 1 and his age of a6« 

It is faidvery truly^ an heir at law ihail not lie djtiriherited by 
implication only \ and for this purpofe were cited the cafes of 
verfus itefhens^ Cttps in tie time ^LerJ TtJhi ia 8 « xml 
if^mt verfus Ntflintf iJ» 44(1). 

With legatd u> this quellion, it mull be coufidcred that the 
heir at law is dlAnlieritcd by the exprefs words of the will, for 
the whole eftate is given to truftce^ and their licirs, in iruA for 
the defendant Mr* Keu'pcrt in tail, and the ptaiiuid in fee, 
fo that the whole is dif|)ofcd of, the legal ctUtc veiling in truRces 
for the ufe of the defendant Mr* and in default of 

itroeof him, to die plairitift'and her M ; therch^rc the hcic at 
hw can have nothing, uiilcJ's tliere is a revocation of what is be* 
fore difpofed of* 

Now the third codicil does not «'cvckc the cfl.'ite-tall given to 
the defendant Mr* Newf^rtf but ouly prolongs the time of liis 
coming into poHeflion : ran this tlien amount to a revocation of 
the will as to the mtermediate time; or docs a dirediinn that tjie 
rents and prulitsbe not paid to Mr* Nr^v/ert till his age of 26, 
prevent tliclr going to tlie defendant Mr* Nmperr ^ 1 spprthciul 
not at all: for though he is not to have tlic reuts and profits fill 
his age of ad, yet his intereA in them u not taken away; aud 
though they arc not immediately to be paid, yet they vcA iiot- 
withftanding* 

C 347 } Therefore I am of opinion that here is nothing uiidifpofed of 
under this wili, but tliat the rents and profits veft in die defend¬ 
ant Mr* Newpert at as, and the lime receiving ouly is pro¬ 
longed till his age of 26 years (a). • 

fot- 


(l) Ffdt V. tiiVini^tp 

I vol* 41^ nate 1. 

(a) ** flis Ilenour doth declare, that 
^ the ibrpistreati and pro£t« of the faid 
** trud eliate, from tbe ilcis of the dc* 
fcodauc M<4jp»rr*s itiaiaiog his age of 


ai yean, until be (hall attain bis ago 
of xG ycMrs over and ab.'^ve wbat 
Ibsll be allowed for hii main ten once, 
and tbe other out goings of the fsid 
(date do belong to the fsid de^pudant 
Anv>sfi; and ibeb forplai reou and 

^fits 
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For thefe reafont I muft decrte the tmftees to tccooiit for 
the rents and profits during this intermdjate rime ftom hii age of 
31 to hia age of % 6 f to the comnuttec of the defendant Nfwf 9 rt'$ 

*eftaec| he being found a luoatick* 

^profits of the faid eftate over and ^ perettfein» to be placed oot at In* 
abo?e« Ue. are from lime to timt^ tercft for hti benehc* lbg« 

^ when the faneOiaJiaaoooi toaeon- ^ 1741* fei» 

\ 

M^ihevfs verfua Cnrtvfrigitg July 16, < 74 ^* Cafe 339* 

HE plaintiff had a note dated Mnrcb a$* l737i to thii Mn 
tScA: Received of mf brother Mr* fhomst Mnttbtwt 
450 /• to be fecured bf mortgage on mj &Afe-&i// elUte* Hn .1 times 

(hire oststf one 

Ur^jot, asacherlSviseA sii4 the UA Ibr l{e/. ui U ash la bt fecamd hy «• 

mf tic Jmeer «f the iwia hti hctorc monpiae the (vec eAiit « the 

iht ptsiaUA' uhci ia ■ peior nartiice m pnaced the ttmt Uat afsa the avia. ^ W iltrj^kh hdd 
thertwti tit fawjc eg, std ti^ titif/twdmi Jitil h.' faid tit tmij ^ 

»fu tit mttt ia titjif fLttf at at tit mtaiy dmtati* if tit ftm rnttgagt, 

t 

A id note dated Jhgujh >73*7s in thefe words: Received 
350 /• of my brother 7‘wiuar Mattbaws^ to be fecured by mort¬ 
gage on my S/hir*At//eftate* 

A 3d note for 150 /. in the fame terms* 

The drawer of the notes had made a mortgage before of this 
veryellateto the defendant; the plaintiff after wants brought tn 
a prior mortgage^ to protc^ the fumt tent upon the three notes 
againft the fecond mortgagee Mr* Qtrtavrigbt. 

The defendant anGfts no money was ever advanced by the 
pluintiff as a connderation for the three notes; the Chancellor 
ofiered to direfl as tlTue to try Uic confidenrion, upon peril of 
cofts againft the defendant *Ctfrric'r/gi&/, but lie not caring to run 
the rifque; Lord HarJwkke faid» 1 am of c^inion here is no* 
thing in this cafe which is different from the common one of a 
firft| fecond I and tliird mortgagcci where the )aft, after having 
notice of a fecond mortgagej prior in tiine tohisown^ buys in 
' the fir ft incumbrance to proteift himfelf; in that cafe the fecond 
mortgagee fliall not redeem without paying both fir ft and third 
mortgage. 

So in the prefent cafe the plaintiff, the note holder, upon his 
having notice of the fecond mortgage to tlie defendant, and pay* 
ing off the firft incumbrance upon tliU effate, and taking an 
affignment of it, fltalJ proteA himfelf againft the defendant's 
mortgage, and Oiall be paid in the firft place the niDrey lent 
upon the notes, aa well as the money due to him upon the slEgn* 
tneut of the firft mortgage (1}« 

(1) f^rigbtr. Pibiag, Frtc. Cb^. 494. 491* bitrrH V. m$ f i. 

M •viJt Brm$ v* Ifer/ferwgA a A IT. t 66 a* 
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CASES Argued tnd Determined 


Swim w. upon the eftiite. No neecl&rr concluGon therefore can be 
WcvrtiT. \i oQ^ yf2j or another. 

It it certatn tlie inteiiiion of the leflator that the plalntilF 
fliouM enjoy the rents and profus of all the eftatei till Mr« Nev^^ 
/•r/attained his age of a ly but if he mtcmlcd that flu; fliould 
likewife hare the rents till he arrired at 26, he would have di* 
reded it over again in tlie fame manner as he hatl done with re« 
gard to his age of and the third coillcil Ihall not be eitcnded 
to make any alteration in the will further thin die exprefs words 
will warrant. 

Upon die whole of this point I am of opinion the plahuifTis 
notintitlcd to the rents from the defendant Mr. Newp^ri^s age of 
21, to his age of id» 

The fccoad queftion is between the defendant Mr« N&iif«rt 
and the Earl of Bradfird% 

Whether the rents and profits arc dirpofed of by the teftator 
at all between Mr. age of 21 and his age of 26* 

Itisfaidvery truly» an heir at Jawlhailnot lie diliiiheritedby 
implication only; and for this purpofe were cited the cafes of 
Ztfphfu verfus huphtns^ in the time pf Lcrtl ^uihet 2i8> and 
HpfUnt verfus JicfkiMj id. 44 ( > )• 

With tegard to this quellion, it mufl he confidered that the 
heir at law is difinlicTUcd by the exprefs wokIs of the wilh for 
the whole eftate is given to truftves and their heirst m truft for 
the defendant Mr, in Mih and the plaiiuinSWri in fcci. 

fo that the whotis is i.ifpwfcd of, die legal cllate veiling in trullces 
for the ufe of the defendant Mr* and in default of 

iilueofliim, to the plainilir and her hci..**; tberviore the hetc at 
Iw can have nothing, uiilefs tliere is a revucaiion of wdiit is be^ 
fore difpofed of. 

Now the third codicil does not rc\*ckc the c(latc»liil given to 
the defendant Mr» A^evt^sr/, hiU only prolongs the lime of his 
roming into pofl'clfion : can this then amount to a revootion of 
the will as to the intcrmeiliate time \ or does a din (lion that die 
rents and profits be not paid to hlr» AVvy^rr till his sgc of 2fi, 
prevent their going to die defendant Mr. f I appnJicnd 

not at all: for though he is not to have the rents and profits fill 
his age of 26, yet his intereft in them is not taken away} and 
though they arc not immediately to be paid> ytl they veil ngt« 
wiihftanding. 

t 347 3 Therefore I am or opinion that here is nothing undirpofed of 
under this will, butdiat the renu and profits veil in die defend¬ 
ant Mr. Noiiy«r/ at 21, and the time of lecciving only u pro¬ 
longed till his age of %6 yean (t)« « 

For« 


(i) Wide V. S/iliki^/g SMte 

1 sol. 414* ncte I. 

(a) ** fdi Hdnoar doth declare* that 
** the Ibrpiss rents and profiis of ike faid 
** crud ellace^ frum ike ticie of the de- 
** ftadanc atuiolog hi 1 age of 


St yean, until be lliafl attain hlikge 
** of s6 ytdn, over and above what 
** fball be allowed for his naintenaacsi 
** and (be oihft oat goings of the fsid 
** e/law do belong to the faid de^ndaoc 
" Atwp$til tad fueb firplos rents and 

profits 



in tlie 'tune of Ijor4 Chanedlor HAtnvtcsi. 

For thefe reafoni I muft decree the truftees to eccouTit for 
the rents and profits during this inter radiate time from his age of 
11 to hit age of t6, to the committee of the defendant Newport*^ 

•eftatCi he oeing found a lunatklu 

‘^profits of the faid e(Ute cm and ^ peteatfsot to be placed oat at la* 
** above, ave from lime co tise, ** tarcA for hit benede* Lik Bp 

** whea the fame Ihilt tnogai to a com- ^ 1741* fbh 501/* 


3«' 

SMrra t» 
NevtoiT* 


Mattinifj verftts Cartwighi, Jyfy % 6 g 174a* 


Cafe ajp. 


T he plaintiff had 1 note dated March 2$, l?37t to this 
eficQ: Received of mf brother Mr. Thimsi ^e/f 
450 ft to be fecured bjr mortgage on mj ScoMwB elUte* Aie..t dmi 

ikttt iwctt, to# 

fm 4$oi« taoiKcr fir tto/. tSt UO fov tje/. taS eisrdTeS U tmh to Si fecane Sy m 

Sf •SW(«a4ti} til linmtt of ibc oocet h«4 Wloft MnsaftS tSe fwae ca4to m iKc dtruMioCi 
th* plwBtUr ukti U ■ yrior eioctpii 19 (hi foiBi iiiu ifni thi Mtt, Ljtd httd 

mthiaft 4 dfmr^ t^Jffrm tU tmmm mtp md fhm tht dfJnJmt Sr f^d tU km 
thi m tUf/p fis<tp 4 i m ihi mtmf dm m thi ifgtmm ^ thi fnm wmngagt* 


. A id note dated dhgttfl 19^ I 737 » the(e words: Received 
250 A of m^ brother Th^mai MaUbtius^ to be (ccured b^ mort^ 
gage on my BHie^hafl eflate. 

A 3d note for 150 A in the fame terms. 

'Vho drawer of tlic notes had made a mortgage before of this 
veryeltateto the deCendant; the pUluciff afterwards brought in 
a prior mortgage^ to protefl the fumi lent upon die three notea 
againft the fecund mongagee Mr, Gxri^tfright, 

'rhe defendant infifts no money \rss ercr advanced by the 
pVAintiff as a confiderauon for the three notes} the Chancellor 
offered to dircQ aa iffue to try the confiderationi upon peril of 
colls againd the defendant Cer/w/gAfp but lie not caring to run 
the rifque; Lord Hariwicit faid^ 1 am of opinion here is no* 
thing in this cafe which is different from the common one of a 
iirfli fecondt and third mortgageci where the iaftp after having 
notice of a fecond mortgagCi prior in time lohuowAp buys in 
die fit ft incumbrance to prote^ hiinfelf} in that cafe the fecond 
mortgagee Ihall not redeem without paying both firft and third 
tnoTtgage. 

So in tbcprefentcafe die pbintjff, the note holderi upon his 
having notice of the fecond mortgage to the defendant, and pay¬ 
ing off the firft incumbrance upon diis effate, and taking an 
illignment of it, Ihall protefl himfelf againft the defendant’s 
moTtgagCi and lhall be paid io the firft place the money lent 
upon the notesi as well as the money due to him upon the afljgn- 
meiit of the firft mortgage (1 )• 


(1) V. FiACfig, Brtc. Cha. 494. 491. Mrrrt ?• m/t cj 

SiJ iron V. Marlhmrntgh^ a A. AT, a Krf% 66a* 
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CASES Argoe^ tad Determlzud 


CaG5i40« $b^piirdTitby^ ’Ti <74^* 


TbteaaHwll ShipierJ, who had 1 mortgage for 4000 A upon Mr*« 

iVA cftate in I7a5» in compaflion to the morrga* 

•reclQ^alcc^ S^in 1728^ forgave him 800/« and three veara afterwards Mi^* 
cuircbccweea &ifpberd lent him 800/. again; Joring this intervening time 

Mr. 77 //^ advanced tlie fum of 2000/• to Mr. Jfftningjf for 
thccMiu&nit ^^^he gave him a mongage upon the fame eftate in the year 
wottUcr«u 9 | i7a8. 
bill «t ibt Aim 

dtibnif be vedS AM mfOA an erdtr la a ftvoitr eaufe tir ur tbc plaimlO) bul 

^ A u CD live hijB aA opporUuutf af lariAi dM iMtur bclwc tba tnact 

oaabaiDrnYuw, WMbennk^ «ba AaUbidtM, 


In 1729 Sir TSrifiAr :.gTted to purchafe of Mr* yenfungf 
for the fum of x8;oA fee farm rents of 70/. pfraHH% ifluingout 
of Sir Thw^as Piy/^^t's eAate, and payable to Mr« Jtnningt^ 
imagining that he was at that time feifed in .feC| as he had co* 
tenanted with Sir T^oas Peyfin that he had done no adl to in* 
cumber; but Sir TZcmo/ Pfytm fiiuling afterwards that Mr* 
y^/t0tiug/h*d mongsg^ the fee*farmrents to Mr* SIf<ptirdf ap* 
plied to himi who agreed that when he himfelf was paid his 
4000/* and intereft. tlm be would convey the fee^fartn rents to 
Sir Thomnr who promifed tliat if he was not difturlied iii 

the poflbflion of the fee-farm rcntii he would not commence any 
fiittagainlt Mr* ^fftfUAgif and in tliis manner it has relied ever 
lince* 


In a former caufe in 1736* at the RolUi his Honour de c ree d 
that the Mailer (liould take an account of what was due upon the 
mortgage to Mr. ShipUrd the prefent plaintUf, for principal and 
intereft» and In the ^iog of tlut account the Mailer has allowed 
Mr* Siipifrdno more for principal than 2200/* 

Mr* &&c]bkrd has now brought his biH againft Mr* Thity to 
be paid the 4000/• and intcrei^ or that Mr. Titffy may (land 
fercefofed* 

Loed Ckancilloe^ 

There is a good deal of difficulty on one fide and on the other; 
and 1 am very much at a lofs what decree to make* The bill is 
now brought for a new purpofe diOetetitfrom the former caufe; 
and to be fore a mortgagee inay» after a decree for a redempticn» 
bring a bill for a foreclofuret unlcfs it is done merely to accu* 
Ululate the capencei and in that cafe tbc court will not give any 
countesinge to it* 

But I do not uke this to be the principal end of the prefent 
bill; one intention of it is in order to mske a freih charge upon 
Mr* JtmiiAgs\ cHatei being a fum lent| as the plaintiff foysj by 
him to the mortgagor upon a bond and judgment. 

[ 3^9 ] Another end of this mil is to take in Sir Thmas PtjP^% fee* 
farm rents^ that tliey may contribute towards the fatisfisAion of 
the mortgage^ and be brought in by way of aid| if the mortgage 
prccniQcs (houhl be a failiug fund* 

Theft 



in the Time of Lord Chanecllof Hiuwicn* 
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Thefc ire two nuteriil potntii and Indeed dw nature of the r. 

tranfaQIoa ia very daric> and attended with particular circum- 
Rancee. 

By the plaintiff'll charge before the MaRer, the intereft from 
1^8 to I73li ceafed upon 8 oo 4 on the mortgage for 4000A 
but the mortgagor afterwards gives a bond and judgment for 
another fum of 800 A advaneedt and admitting dili to be a new 
(ecuTity^ though I do not determine that point noW| yet the 
judgment 11 a hen upon the eitatCj if Mr. Siip&crd had no notice 
of Mr. incumbrance \ for then the equity of this court 

will certainly allow Mr. StefiAfrdto tack the Judgment to the 
mortgagCi and to be paid both in the GrR place before any oidhe 
incumbrance can be admitted* 

But the great obRacle anfes from the decree in the former 
caufe* for the MaRer muR feule the account under thedireAion 
of the court> and cannot take any notice of the new ioani but is 
confined merely to the plaintiff’s mortgage. 

Where there is an original caufct and a decree made in it| you 
cannot have afterwards an inconORent decree^ in a fecnod caufo 
between die fame partiesi for that would create fuch confufion 
as is not to be endured by the rules of this court. 

And therefore I am of opinion that I cannot vary the decree in 
the former caufe; but then I will give the pbintiff Mr. S^^fpherd 
feme opportunity of trying the validity of ^s new debt of 800 A 
for after this traufaflion of the 800 A ic appears by a deed exe* 
cuted between the plaiotifff one Dovh^ and Mr. iVyAM* that they 
admitted the plaintiff to be Rill intitl^ to the 4000 A this being 
fo, in whatever light the 800 A mi^t appear* the parties did 
not think it worth their while to difpuee the validity of this de¬ 
mand. 

Then it will come to this queRion* Whether the plaintiff* 
may not be at liberty to rehear* or Co bring a bill in the nature of 
a bill of review* in order that this matter may be inquired into 
fully* 

And I think it would be hard* merely upon an order In a for* 
mercaufc* to tie up the plaintiff abrolutely* fo as lo prevent his 
hying this matttr fairly before the court i therefore I dittCk the 
plaintiff to pay the coRsof tlie day* and ^e caufe to Rand over* 
that he may have an opportunity of proceeding by bill of review* 
or otherwife* as be be advifod* 

Om the iMtf June, 1743. there was a rehearing of the fete- [ 350 ] 
ral caufesp when Mr. Siffittrdf Mr* Tl/Ay aodSir T/hma/, were 
by bill and crofs bill before the court. 

Ic was infiRed by Mr* counfel* that hd having the Sh/MhSati 

legal eRate* and no notice of the intervening incumbrance* Mr. iku o« $dnac^ 
Sf//fy hnot intided to redeem* but upon payment of the 3100 A 

and the 800A Aimj, mhii 

bvSwvi aOcu- 

lity for 4006/. ibt fudn tifallis It §mU t «■! kU raaalcl W ml futt evMMC« i* 4 ti« 

dut IAtinUoB i whlth wu t»* m keiB| witfaia rtw aBtuU WFn«4i 4ft4 PvnurU*. IVWI* 

wkA# tb« Imb of ut loo/. UftjHi b« coaS^etel m • CBAtiaiiiKC bT w oM aort|ifi U 

] 715* lad U nrfiet IB aa IsiarTtaliif iMBoWnact* k b bc« boc* BAal(Uo| SA p Sod m bivt pfoev* 
•bI tktrtfcft wmU BBC «UfW ik« f««l tvilcMt. 

Y j Tk* 
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CASES Argued and Determined 

The cftfe relied opoti for Mr* SitfierJ was. Tie Duuiefi tf 
JHarliormgh ^mCui Braeft 2 Wm* 49K 

7 *he mortgage deed being originally for 4000 /• it was Ittfrfted, 
on Mr. ^pbfnt% adraocing Boo A again, the deed oughir* to 
ftind, as it did before, a fccurity for 4000/. it being intende^fo 
by the parties i and the plaimiflT^a couiifel oilered to read parol 
evidence, to Ihew this intention. Bot the counfel for Mr. 
Tittey objcAed 10 tlus evidence, as being within the flatute of 
frauds and perjuries) for there being a receipt on the back of 
the mortgage deed for Soo^. of courfe it appeared by the very 
deed itfel^ that in lyaBonly 3200/. prineipd remained; and 
therefore it would be a contradidlion in terms to fay, that Boo/, 
lent in 1731, is part of the mortgage in 1795, for lending a 
diderent turn in 1731> was the fame as if it had been ^ew 
mortgage ; fo that Mr. SiefierJezn never charge the mortgagor, 
or any other perfon ftanding in his place, with its being a part of 
the old mwtgage, unkfii there was an agreement for that purpofe 
produced in writing* 

Loan CHSNCitLon, 

Whether thefe depofitioos were read before, it of no figni« 
ficatton, the whole being open, and is new as sn original hear* 
ing) but f am of opinion, that the parol evidence offered 
by Mr. Siefier^t counfel ought not to be read. 

This was a mortgage for 4000/* the legal efface was in Mr. 
Shepiertly the equity of redemption was in Mr. ^fnnmgs^ and 
being fo, the fum of Boo/, appears to be paid off upon this 
mortgage by upon Biffher^k reecipt, and who has like* 

wife admitted the faCl before the Mafler, and tlic circumftance of 
the lending or rc-lending «*as about three years after the 8coA 
was difeharged. 

Suppo/ing it firft as a new loan, it is impoffible to charge (hr 
mortgaitctl effnte with a further fum without a written agree* 
ment, becaufe it is charging the equity of redemption with a 
fum tliat is not in the ihvil* 

But tjjcn the way, in which Mr. thepktr^t counfel would take 
it out of the common caf^, is, by Oiewing that it was agreed he* 
iwccn the parties, that llte efule flioulH be cliargcd, as it w.:a 
originally, with il^e 4000 A 

On tJie other liand, coofider. that the effate is difeharged of 
the paymctit of See A net by a folemn writing indeed, but by a 
receipt un*ler the hand of Mr. ^hephtri. 

It lias been faiJ, that the whole between Mr. ^htpheri and 
Mr* ^ennlugi\& to be regarded but as one tranfafrion, and that 
the advanang tlie Boo/, again is a fetting up, or a continuanco 
of the original fum. 

But this cannot be, for it is not part of the fame tranfafiion, 
for there is the dlftance of three years; and it is aihniited here 
is a break, and intereft does not go on for thefe three years. 

Suppofe there liad been a puny incumbrance Mtween the 

E r lytB, and Mr. re*lending the 800/. and that he 

notice of this puny incumbrance^ could be have oversee ached 
it / Moff certainly not. 

Till 




in the Time of Lord Chancellor Haibwicki. 


This (hews that th« leading the 800 L cannot be con fid cred 8N>VRttiT. 
•9 a concinnance of tbs old mortgage in 1715* but to all 
intents and purpofesi a new one witli regard to an intervening 
»inoumbrance within the three Tcars^ admiicing Mr» SJ^^.frd to 
notice; and therefoie 1 cannot allow this parol eridcnce. 

* Then the coontcl for the plaintitT produced a bond and judg¬ 
ment to him for the 800 /• and infilled that he can lack the judg¬ 
ment to the fiiongage* and fointirle liinffelf 10 receive botli fuini 
before Mr* 7 Mey can be let in upon the cilate : for as Mr. 
terj the plaintiff has brought a bill to forcclofe Mr* yettnin^f and 
Mr* T/iifyf Mr. T/f/ey might have brought a crufs hi(l| and 
chargeil notice to Mr. ShtpAerdp and put this matter in iClic t but 
as Mr. 7 ^///v has not done this* he cannot wrctl the legal cilate 
out of Mr* haadi» unlcL ht will pay olFilie judgment 

as veil as the mortgage. 

Mr* OVv.mf, cminrel for the dcfci'dant Mr. 

made two poinN, anil infixed in the fir»l placcj whcrhi r under 
all the circum(lances of this cafe Mr. ShptrrJ is to He ahuwed 
to tack the bund and judgment for 800/. in 17319 to his inort- [ 33a ] 
gage in 17151 againll a puifnc incumbrance by Mr* be¬ 

tween tlic ycur I715» and 17^11 Mr* Tit/*y *9 mortgage being 
dated the 14th of Jt/Wt 1718. 

The ground^ he fai t. ii.c court goes upon in raking a fuUfc- 
quent fccurity to a furtner on-^i 14, th it tliu court will prcfunie the 
)a(t moiv*7 was Irm ki^htw lV f.Uh of :t»cnri;ttn.d fuenritv* 

What gr^nuid is there to prefume that Mr. hnt this 

800/« upon ihr* crodit of the origlniu mortgage) t!ic cojilrary js 
r;ithcr to be prornin «!* hce.tufc he might, if he pleai'cd, have 
indorfod tins ftirHtr fum on the mortgage deed, v/iibsrut tlie 
ernnble of a warrant of utUia.L'y, and entering upon jutIgmcnt^ 
which is 3 mc,T< round abet*: wry. 

J^rd Ck.tf!rtli 9 r inieiTUplrd him, and ur!i:rd if it w.»^ not a 
fettled rule of this court, tiui il.*? prior ro.'rr*i^c;: ir.jiv rack a 
jud^pnent to his mortgage, tlnnigh fuhfeqnciu in time ro a fc- monjac'* 
coinl mortgagcci when he has no ooiuc of i!ic 

gage {I). thj* riiuv^wiii 

U iljnc t9 » (eCDfi^ fu.rig^t, hr li«t ol'ils (smuS. 


Mr. Solin/TT Cfwr/tl gave it up, and wvnt to his fcconjpointy 
between Mr. 7 st/ty and Sir 7 V 

The equity of redemption of Mi. yr.'hihtjsU whole edate is 
fubje£l to Mr. 77 t/«ys mortj'age ;2)-, ;nid as that part of the 
eilate mortgaged to Mr* will in coi.Lequcnce of your 

Lordlhlp's opinion, he but a fcanty fccurity to Mr. he has 

aright to come u|>on the fee-farm rents to make .phis prin* 
cipal and intcrell, as they were ittcluded in Mr* Stef.^rJ *9 
mortgage, whom Mr* Titlry is at liberry toredeem^ and there- 
fore Hands in all refpe^s in the place of Mr* Sit^furd with 

(1) ^df BU<^/tm V. HtrtUmd^ a Chs^ (s) fide £k Ctfr/rr, Amk^ yj|« 
CW. so* Btm V. Msrlhrikghf j f. 1/^. 

494. jHvt, 1 rrfi 66a. 
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CASES Argued and Determinti* 

Ss£»atj» V# regard to Sit Thmus Pfpvtp as Mr. Titleft is a prior incam* 
TiTfcftr. . ,nd for this purpofe cited &M7 Tcrfus t Ch* 

Ca. 10s. 

Mr. jfitcmfy G^/nr.i/of counfel for Sir Thcwd/ Ptyt 9 /t* , 

There is no foundation to alter the decree at the former he^r* 
ing, nor is it open to (he objeflion made by Mr. 77 / 4 ys couiU 
for ifte bill having been dirmifted as againit Sir Thcrtui 
Pf\‘i 7 nf this cannot now be mfiltcd onas an original ob}cAioO| 
uii^lcfs tc was confequetitiaU and a hindrance of juftice* 

'i 1 w decree tJiere wasgenerah to take an account of what was 
due 10 Mr* St*‘pherd for principal and intcrei!| and the whole 
4000 /. was then fuppofed to be due* 

r 3 f 3 ] So that Mr* 77 //ey was as much injured by the decree of dif* 



cannot be called a conrequential direflion from th.it tlecrcc ^ nor 
can a iingle reafon be giren» why your Lordfliip tliould rerain 
Mr. bill againft Sir Tl/iwuit PtyiM now, which might not 

have been equally given at the former hearing. 

llic fee^farm rents arc not inclodeJ in (he mortgage to hfr* 
Tttifj : Will it be laid^owii tlrcn at a rule in tliis court, that au 
original mortgagee and mortgagor cannot fell a part of the mort¬ 
gaged eftatc to a third perfon, notwithftanding an intervening in* 
cumbrance upon another part of the mortgagor's eftate i 

Mr. in his agreement with Sir Thet/uts PryUrf^ con- 

fented to t^ke his principal and iuccreft out of (he other part 
o( the eilate in mortgage (0 liiini before he came upon the fee- 
farm rents, and therefore Mr* Ti/ity can be in no better conditiun 
titan Mr. Shepl>trd Uimfelf* 

Sir Thouai Pexton has agreed that he will not profecute Mr. 
fur (&r/ hrtdcb which is a valuable coniidera¬ 
tion in point of law, and upon which Sir Pry/dsr might 

found au affumfjitt hr it might Iiappen, that by this forbearance 
his debt might be loft. 

Mr* Cewrtii in his reply iofifted, that Mr. Slrfbfrd 

has not abfolutcly given up the ice-farm rents, but relervcsto 
himfclf a power of rcforting to them again, if die rcit of the 
inortfptged premiiTcs ihould not be fufficicot, and therefore Mr. 
Shepberd continues, to all intents and purpofes, to have a mort¬ 
gage Hiil upon the fe^-farm rents. 

'Hiat the court will not, in cafe of Mr. ytmiugs .the mortgagor, 
who has defrauded all the reil of the creditors, fuller fucli an 
agreement to defeat the right of a third perfon* 

Mr. Sbtpberdf in his anfwcr to Mr. billp admits he had 
notice of Mr* Tir/<y’s mortgage fix months before he figned the 
articles between him and ^ir Tbmoj Ptjton^ thcrefm Mr. 
Sb^rd has net parted with any fccuiity at all, but bu the 
whole original debt for hisfecurity (fill. 

To allow what is contended for on the other Gde, would be 
putting it in the power of a firft creditor to diredk iht order of 
Dartnent as to all the fell* 

. The 
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The arttcica for the purchab of the fee-farm rents between SBKVHstttT* 
Mr. Slepbfrd and Sir Tbomdt were in jiprUy I732» and 

Mr. 7f//<7'sbill war brought the immediate] jr folio wing. 

, JjOrd Chanculi.or, 

^Tlie quelUon now before the court is^ Whether Mr. Tiitfy 
hasanght, as againft Sir 7^60^41/ to redeem Mr. Shep^ 

btrd^ and to have an alCgnmciit from him of hia iotirc fccuritys 
andj by that means> to compel Sir 7 bom 4 U PtjUn to redeem him 
as to tlie fee-farm rents. 

As to the mcritst I do not know howl can diflingutft thecafe 
cafe of Sir Themns Pvjtm from any other puny toe umbra a cer or noi diitinguiOi. 
purchafort where lltc rule of equity prior in Umfof'et potius in 

cuatbr^Acert 

tm ibe ryl« ii fr'm In tmptttf ftt'm 

If^ by the articleSi Mr. $J*rphet^ was to conrine himfclf only to 
the Ollier part of the mortgaged premiflls, and had not referved 
a power of rcforbiig, at all events, to the fcc-farm rents* if the 
roll fltould not be fuilkient, I fliould tlicu have thought .Sir 
Ph^umi Pt'jfcti had a flroiig cafe. 

lluu ns this cafe is uiaumlUnccd, the queftion will be, Who 
Mr. Sirpl'crjis a trullcc for, ns to the legal ell ate in the fee- 
farm rents, whether for Mr« T/t/rjf or Sir Tionku Pejton f 

It has been ohjeded on behalf of Sir Tbomax Prjtw% that Mr. 

Tiz/ry is not right in point of form, and that he cannot, by the 
rnleiof the court, male chb demand now, as it it fo long fince 
hii hid was difnnned againft Sir 7 homas Pfjton. 

Let it lUnd over, ilicrefore, to afeertain this fa£l, whether, wbft* Oifre li 

when the caufe wan heard at the Ro/iSf the point between Mr. 

Tu/ii nnd Sir iVW6r/ was litigated theiu for if it was, Utu pjrtir}* 

Sir Pfyhn may infill on the acquiefccncc of Mr. Ti/Ity r*”* lu^y 

under that decree, other wife if Mr. ?7//</i bill was dlfmiifeit 

wi/tTUt any prijndke io this qtt^iotu thv unWU 

riir bin Ik SU- 

• au0c4» «i(boo( uy p7^«fci)ce Xa the in Lb.u 


All//VCrfua Cai'Trr, July ip, 1742. Cafe 240. 

J OHN Carterf by his will, datc*l Jan» 15, 1^85, ” created 
** a term of 100 years, in trull, out of die renu and prohes 
** of the premises, or by mortgage thereof, to ratfe portions of 
** 100 A for each of the daughters of his (on Th^mar Cortert 
** payable at 18, or day of marriage; and moreover ta pay every 

fuch daughter or daughters die fum of fix pounds a year lor 1 3jy j 
** their maintenance, ctU their rerpe£tive portions fliail become 
clue and payable ; with a provifo that it lhah be lawful for his 
fon Thomas Carter to make a jointure to fuch woman as he 
fhall marry, of aJlox any part of the premtfies limited to him: 

** and in cafe of failure of iffue male of Tlwf/as^ the like liniihition 
to his two other font, Corw/iiu and Henty^ witli a pruvifo, 

** t^tiu cale fuch perfon or perfons, who fb^ be next in rc« 

^ niaiiider 
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' CASES A^erf and Detenniaed 

** mamdrr or rererlson ^xpe^anc upon the faid term of foo 
** years* (hail and will paf unto fucli daughter or daughters of 
** the faid Caritr^ or their guardian* or to fuch perfon 

** lawfully authorized to receive die fame, all atui every of tlifir 
** rerpe£^ive portions of joo A vplecc* either before or after the 
fame are due and payable by the dire£lion of this my will; 
that tlH:n the faid term of loo yean fliall from thenceforth 
ceafe ami determine for the benefit of fuch pcrfoii or per- 
** Tons, in reruintlcr or reverfinn as albrefaul/* 

had iwo daughters, but »o fon, and left his widow 
j 4 rtft CitrUTf who had a jointure of die wliole premises dunrifed 
under ihe will, il^rnrlhu CrrVr* the fecond fon of 7^^* 
dead* but Ins left iflue t!ie deh:ndant Kfii-wai Cur/rr* who is 
tenant in tail under the w'd of Ji/hn Cor Ur. ^ 

The pUinritF Qrocr HoU^ the daughter of 7 l'vuiks Crffir* 
who mariicd in 1724, 18 venrtago, by Irer hill infids* f\yc 

iiititlccl to her poiiion of 100 A and tJut it ought to be raifed 
even in the life-time of A/m Crr//r, her father's widow. 

But hrr c.ntnfcl at die bir* tliinking it too iiard tu maintiiin 
that the panh ii llmuhl be riiicd up^m thu jujutrefs* gave tip 
that poHr, and iiifidi'd < nly tlut the trullec may* by mortgaging 
the reverfumAry dbta cxp;rctjn( ninni the death of the juiiitrcfsi 
immchurly raife the p*>riion< of tool A and t,:oA for die 
pliinthV and hr (kfcmlAnr JAipt Anr/eff. 

Mr. fur thn plahitirr, cited liHiUr verfiis I>nnc 9 mh^ 

1 /*. tKiiSn 448. and Hvh’co vorfii:, i/.rirAy* a /*. Wtm^ 484 (1). 
wldch W(*nt up aficriAartl:! ta the lloufe of l.oids. 

Mr. Attoruav C^jner.d* lur the diTcndnnt EjU\urt C{^rttr^A\t 
tuunt in ttil* mdilcd, ihara^ thn «^A a year maintCTunce for the 
dau;;hur<* is to conic on: of th ’t ui^aml proli:s, it mull follovvj 
that Llv.*i^rol> film of ICD A h i<' he y>»n^Hiiird iHl tSic cummence- 
mi nt of the term in ^vdicHion. and tlut this brings it wUhiii the 
rcinmiiii; id die calc of Hr^mc vr^^fus IhrMtyx and that die 
ti u(lce» hci*c, as in that c.ifc* iiavir;' an cle^lion by lale or more- 
to ralfctlto p'^rtlr.n, idevs the inrcniion oftlic tellator* that 
tlicyihcnid itutcxcrcilc their eledtiou ull tlic term commences iu 

polii h^mii 

Lni.D CjzayrrtLoit, 

Thvu* have liccn a great many of thefc cafes* but for Tome 
years \u{[ I luvc heard nmningof them* which I licpc isowirrg 
to the rule being will fettled in this rcfiwd : and there have been 
like wife fonic cafe.-i formerly, w'hich, by the ordinary under- 
Handing of mankind wiihuiit doors* have been tliouglit to go too 
far. • 

TherefuTc* In more modem cafes* the court ]ias put a rcHrac- 
lion* and thought it very hard* in die life-time of the father* to 
incumber liis ell uc with r.uftng daughters’ portions: and in this 
inriHiicc they flopj^d Ihurt* and would not carry it fo hir* be- 
caufe it encourages uiidutifulncfs* and occafions improvident 
matches (i)« 

M J40. S. C. (s) See Stooi^ v, onH t vel. 549* apd AOiei. 

It 



in the Time of Lord ChamcUor HAnowjcu. 

In cafe* ftili more modern^ another reafon has prerallcd in Haul 
favour of the tematndcr«maA» that he (houid not be diftrefll'd by ^ 
tncumbring the teverficn too much, where the portion has bi'tn 
Ia/ge« Vide the cafe of (jrvwi rerfus hSattifm^ a Jpnei 201» 
and itmnihrth aiul Oerifin verfus Stanifirlb^ 2 Vem, 460. taken 
Viotictf of In (Met verfus Magd^l, a Vtrn^ 640* by 

Lord Cenaper^ and finer lliat fcveral other deter min ations. 

In the prefeotcafe the <lcmaiul U not in Uie Jife-time of tlie 
ther, but tong after his death, which happened in lyaK 

Tlie queftion then is, *Whetbcr thefe portions ihall be raifed 
immcdintciy upon tlic reversion i 

As to the jointrtfs, it it very cfear tliat they cannot be fo portbot 
aifed as to amA her; for if the jointure had been limited by the wi-M St 
will itfelf, there could have been no doubt; and It is ccrtaiuly 
the fame thing when it is dene by a power; and when ti sSTtSt** 

Carter^ executed it, the eftute out of the will of Jpbm Copier^ and ^ 
coufequcntly is precedent to tlw 100 years term for raifiag f 
portions (1 )• iW mc 1/ iii« 

vQIaTJ.C MtJ b prectScatn A«0 7t4nUuB. 



The fccond qneflion is, Whether the portions are raifable out 
of this term, though a rcverfionary one ? 

I am of opinion, thefe portions ought to be raifed immedi¬ 
ately, notwithAanding tlic cafes cited; for this Aands clear and 
divclted of iiU the circumftancea incntionetl in the others • 

T'here may lie incoavcmeiiclei on both fidcs, but on the 
fjde of the daughters a very great one, for they may wait till 
their portions arc of no ufe to them, as lias happenrd in one [ 357 ] 
iiiAuncc here; for one of the daughters is dead, and her re- « 
prefciitative conics only in h«:r right. 

In die cafe of Curket verfus Atmidwllf 2 Vern^ 640* Lord 
Co^vper adrniited all llie precedent cafes, and went upon the 
words of tlw fcttlemcnt, le et^e the fatler Jheuli die tv//A#ur 
i£yt uW/riitvn dntiphttr t/effi<rrr/fr/, sr mt prvefid%dfir <it his 
denfh^ the trij/fees wre te raifi 2000/. /• he f«id at 1 er mar- 
rioge* It was decreed not to be raifed in the life of the father, it 
not vcftiiig till his death. 

In the cafe of B$itler and Oie truft of the term was 

exprefsly Jrwt and after the ceummeeshent cf the term^ and upon 
thefo Angle words Lord MterlesjUld founded his ticcree. 

Conveyancers now are grown fo cautious, as to iiifert uega- Cenvyranc^ 
tivc words in fotifements, to prevent portions being raifed in the 
lifetime of tlic father and mother (2)« peemtsMoM 

« b«iB| niM 

• fiAar isd naiher'i lift-r 


The cafe prinripally relied on; upnn the part of the defendant 
£Jlc0i/rt Carter^ it Breome veTfos ILirkeUy^ 

There was a revcrfioiiary term ia that cate, in defiuh ef iffne 
maleef the marringt^ m trafi f raifi ^yooh fir daughters^ 
at 2\f er w/irriu^r, and ant ef prefits te pa/ looh pcrann.^ 9 r 

(i)A<(ivoI. 560. >/V^6ii. {a) t F. IT.ift. i P. IT. 99 S*}- *'V- 3 J 4 * 
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mnlrrttiiAftff \ thefirjf fryment tf mmiiitHeinee mwej U he maA ai 
fueh f,f the J\tUl butf-yarljns JbetifJ nn:t hnpfen afier tie/out 
e/fit/tf /i Utmied ie tie inlets ns afirtfaltf^ Jbentd inhe efftfi in 
fiMn ; The fnuer h rni/e the portiem f oo/ wt ef the rents ntid pre* 
$r ij futt^ er hj hy^tnp ef the prttmjjes^ nud NMinSetmute te 
precede the feriktts* lArd Chnncetter nfflfiedby the Mailer of 

the Ro]U» ^(w/ ^ sfimsn^ tint ns mnintenntice was ttet U he raifed 
till after the term ties efeel in pijfcjfi9ny a fortiori theporfieut were 
ttu i and it w^tdd he nffurd te f,ie% tint tic portissi Jbnil it rafed 
fsfiy and the nmittfinanet mottej paid nftertvardr% 

rjic cafi’s arc not at all alike» for there Mrs* Brmne^ the 
daughter, %r,i4 not tniiikd lo have any maiutCDance till the term 
took eflc£l in ^ilrllion. 

Dut in the pref.'iit cafe it ia hr oiherwlfc, fortlic maini^^nce 
» aAually a charge upon t\\c ei1ate» and trufteciare to pay d 4 
per atm» to each claugliter, till their poriione refpcflively become 
payablci and ig not podpoticd till after the term comet 
fcn.'i t/ii 4ftcf into podciritin I fo that maintenance rung on till then t and 
laL'fwTcrtSiJ ^ know any initance where a* fate has been dire£\ed 

vid Mtum MB f^ maintenance out of rente and profits, bccaafe it muft be an* 
trifefAA mwt* mini, which would create endlcfa trouble, yet it is a charge upon 
theclUte, and the arrear which is incurr^muft be paid off after 

K*r\ mud uefa. it coincs into pofieflioii. 

U*/vd (b* n}»- 

tbt icriB c«in«» Into 


Hblc V 4 
CABTBi. 


The nuhite* 

n^JKe •»er« ii 4 
elMrfC 


t *35^ 3 Then, where can be the objcAion of mortgaging the remfim 
now t or what harm can it be to the reverfioncr; hecaufethe 
moment the term conics into poiTcfEoiii the arrears muft be fa* 
tUfied i 


Asewben^ An objeiflion has been made by Mr. Murray^ that the portion 
being directed to be railed out nf rents and profits, er iy fnortgagff 
therefore it oupht to wait till the term comci into pofleflion^ tliat 
n M m£»n m truficcs may make their ckclkin* 

r*flpo«in| 

fuiAg, in mdtr IaaI ih<y mjf make tbfir elcdsM. 


This w'a~ the argument in Brt^me verfus Rerhtey^ but there 
arc many cafes of fetilcincnts where this dc£lioii is given lo Cruf* 
tees« and yet they fliaJI not be allowed to pollpone die railing, in 
order to make their clcdl ion only. 


TV 4 <re«d«at 

frOMOi 

dlki 

*410 tnst cLc 
'cAst, wi.hout 

•mtV « pn.fioai 
'Sw tV umt 

htefi 


1 am not clear, whedicr it might not be raifed by fale, if it 
flood only upon the words rents msid prsfiUy wUch have been 
Iwld to carry a fee (i}« 

The next tijeffion «’as, that if the court (hould be of opinion 
the portion itfcif ought to be raifed, yet that it fliall not carry 
iiuerefl t and in order to fupport it, tJiey have read the laft pro- 
vifoin the will, which fays, that the term of ico years fliall ccafe, 
if fuch psrfon as Hiall be next in reverfion will pay the daughters* 
yiortions either before or after tlie fame are due: and from 
hence it is iiiferred tiiat the defendant BJlczuti may redeem the 


(1} Vide Oieieu t, Oltdtir, ante l vol# 550* 


term^ 



in the Time cf Lord U»nceilor HiftOwtcsK* 


ist 


termt end exonerate the eftate at any time without paying iiw Hai.lv* 
tercIL c*«i*t* 

Bat I am of opinioD that he cannot, but mull piy the inecreft 
for the poniona, from the time they became due \ and that the 
intetitlon of the teftatur was, that the daughtera fliould have 
maintenance till the portiozu became payabici and intereft after* 
wards rill they were raifed* 

Tiiough intereft is not memioned, yet in the cafe of L^rJ 
Kilmurry and G^rjt a Sait* 53^* hcldj chat where there 

ii a power of charging land with a grofL fum, it imports inicreft 
of courfe, and none would lend fuch fum if the law were other- 
wife; this very rule prevailed after wards in the cafe of £w/ytt 
verfus EvetjHf % P» Wms^ 591* 

I (hall decree i8/» to the widow, eight pounds robe paid her ^ ^ 

by the plaintiff Crr<nY, as foon as her portion is raifed, as a corn- 
pen fation for tlie tliree years maintintnance riU Qntcc was mar- 
Tied. 

*rhe trufteeto have cods, but none between the other puitics, 
and the portions to be railed by mortgaging the rcrerlion ex* 
pedant upon the death of tite jointrefs. 

(i) v. CW/w, MMt i vo], 55a* 
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Ch/tfy verfus SrlitfyttoMj Mariyttf M ifn Se^/aJUr Tx\n» Cafe 141* 

Term, July ao, 174 a* 

T M E plaintiff moved to (by tlie defendants from proceed* ^ 
ing to trid at law upon a policj- of infuraufe, and tint a 
commiinoQ may ifTue for tlie examination of wirnclTca in the *n ib^ 

Indifti on a fuggelUon that the material fafks for the plain* ", 
tiff .rofe there. w *, a,. 

fceSdiis'k 

SCcSinf at Jaw oa a potky i (^orS Htr^tekk gnntfd the cetattjlCM sni the injvnAwn, u the vujige 
WAS at Aod fnn Orth^md t» Bdh, esil the /aAb m9tt BMeilsriJy Arie itt the ISy inUm, 

Loro CifANCitioii, 

Where a (hip is infured at and from a pbee, and it arrives at WhUft a AtpU 
that place, aslmg as the (hip is pr^armg fer the roj^igc, upon 
which it is infured, the infurer is liable ( 1 ) ^ but if all thoughts «likh it i» in* 
of the voyage are laid afide, and the (liip lies there five, Gx or 
feven years, with rite ower’s privity, it (hall nerer be faid tlut ew v.>y4e 
the infurer is liable \ for it would be very abfurd to make him i« sSdsi tni 
fulftr for the wlum or caprice of the owner, who chu(es to let 
(be Blip lie and rot (here. • )e», with the 

svssr*» fnvitr, tht iaTurer U out Ua»1«.. 

As this was a voyage at and from Carthegend to P9rt9 fi/Zs, 
the fafls which are in controverfy in this caufc, mud neccffnrily 
arife in the hStt^ and ibererore the iiijunAkni mud l>e 
granted, to lUy tlie defendants the infured from proceeding at 


law 


(I) PUfdditt I Tol. 54^* 



3S9 CASES Argued and Detennined 

CttTTT T. law tin fartlier order, that (be plaintiff may hare an opportonltf 
tatvY*. ^ ^ commilSon, to afcertain the which he iufifti on to be 
rery material ; that (he Oiip lay abort b^ur yean at Crrtbogetm^ 
before it waa funk tiiere by D9H Blaft | aiul that all thoughu of . 
proceeding on itt voyage to /V/a AdU were bid afide, th^re be* 
ing 1K> f:ur heldi on account of the EngVtfi fleet being in thofe 
fea5» uuiier the command of Admiral Virmn^ and lilwwife the 
fuccefa he met with afturwardit in hii attack of tliat port. 

1 fee no diflerence at all between this cafe ami that of Orttn 
verfua Dttemher 10, 1741 (t){ and therefore will make 

the fame order liere, as in tlat caufc; au iJijuudion was granted 
accordingly. 

t 

(i) Am asp. $• C. S. P. 
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Tmt verfus Humbly. July 21, 1742 (t}* 

CJ^HOMAS T 4 lht. being feifed in fee of fcrai mefTuagea in 
* Si. Ttvuas Apodlci fubjeCt to a mortgage term of 500 years, 
which at ter wards became reded iu luinuurJ Pttrhr dcceafcil, 
who married AUte. 72 ovm/ TulUAt daughter { and which, by 
imienture of the 30th of AuyuJI. tdpt, was atTlgned to Jc/ffh 
hluHf. in trud for F.d%tMrd Forher^ fubjeft to redemption on 
ThkmMS 7 alb i. or Ids heirsi paying to Jlthtfitrd Purktr 3$o/t 
Did. by his lafl will, dated 2otli of Af'rily 1698, devife Uv 9 pf 
thf to his daughter Almy^ afterwards the wife of Jmnet 
Plumtttet\ and her heirs \ aixl garc unto Edvard Furber all the 
red of the mt'fToagei, to hold to him and his licirK, he paying all 
•his debts, and appointed him fule executor: U(mn the tclUtor^s 
death, Kih^t^rd Fttrker enter* d upo*t all the feveu mclfu’iges: In 
idyy, Jauu/ Flummery and Maryh%% wih. exhibiie«l their bill 
in this court agalnit Ed^ofud Futkir and ntlim, ti» compel Par^ 
hfr to fuffer the plaintiffs to enjoy the two mdlUages, according 
to the teffatoKs will, or let them redeem the mortgage \ but 
Parker dying foon afterward, having by Ins will appointed Ake 
his wife his executrix, who pofleffed the feven mefliiages, (he 
entered into a treaty with Jmnet Plumater and his wife for ending 
the fuit; and it was agreed, that Alice Parker, and the other 
daughters and co-heirs of Bdwtrd Parker. (liouJd, in confidera* 
tioii of 500/. and ro guineas, relcafe and convey to Jatnet 
Plummer and his wife, all their right iu the feven meffuages; 
P/ummerandhh wife haviiig borrowed 50/. of fPJlIiam Hamblj 
deceafed, by leafe aodreleafe, ebted the iff and ad o( January. 

and a fine, did convey the two houfes devifed to them to 
William hamhly. and his heirs, he Jimld Jmve rnen^ed by the 

rents andpr^^i thtre^.rrbeatherv/ifepaid the goLtmth mterejl\ and 
after payn^ bjfiah rent efthe 50 /. ilicn to the ufc of Jnme\ Ptum^ 
mer for life, remainder to Airry his wife for liR>, remainder to the 
heirs of James Pliemmer. on the oody of Mary^ remainder to the 


(0 Reg. Lib, B. 1741. fbh 334, 


right 



m the Time of Lord Chancellor Hauwicki* 

tieht hein of J^ts Pltmmtr: Jama Plummer having informed 
William Hamhlj of the agreement for the purchafe of the intereft 
of AltceParker^ and the t^heirs of EJ^rd Pari< 9 \ for 500A 
'and 10 guineasi and dclired him to advanvethefe fumg for the 
benefit of Plummer and his wife, Itc did advance the money 1 to 
be applied accordingly) and it was thereupon agreed between 
Hftmily and Plummer^ that the mortgage fhould ^ afTigncd to a 
perfon intntd for HamUj^ to prevent a merger of the tcimi and 
that the inheritaiice of the prcmincs Ihould be conveyed 
by the ctKhcirs of Edward Parker^ to the ufe of Hamktf^ 
I\js heirs and afligits) but redeemable by Plumfuer and bU heirs^ 
on payment of principal and intcrefl to HttwUj: And the pur* 
chafe money of 500/. and 10 guineas having been paid to 
Alice Purler^ and the obeirt ef Ethvard^ hy indentures of 
allignment of the iHlh of Sepumher t?oi| Alice Parker^ and 
the ee^beifs ef Kilward^ afTigned to Peter Hamhij tlic fcvcii 
mefliiagcs for tl>c remainder of the term of 500 yc-irn, in truft 
for William Hnmk!y\ and by icafe and releafc r>I die 27th and 
adth of Seftemker^ jyoii Alice Pinie»\ &c. ccinvty;:d the ilicil 
mefluages tu William Hambiy and hia heirsp in mill fur 'jdeuet 
Plummer and his heirit fuhjcfl to tlie agwment between Plum* 
wer and HamNy of the ad of Jame/try^ 

ymwt Plummer \'wtAtil\ tyro^ and fla/nhfy continuetlin poT* 
feSon of the feven mefTuages till his death in 1717* without ever 
accounting for the rents thereofj and Jamet Phmmer dying 
without ifluei five of the me/Tuagest fulijeA to tlie roorrgagCi 
defer nded to T^tatatby Plummer^ tlie broiUer and heir at law of 
yamef Plummer^ who became intitled to tlie remainder in fee of 
the other of die feven mefiuages which Iiad been devifed lo 
JMjiy Plummer^ and of which the fine was levied in ifipp* 

1 'imctby Plummer^ in his life*time 1 conveyed all the feven 
mefruages, for a valuable con 11 deration, to the plaintiff, and 
Titmtby Plummerf dying foon after, tlie plaintiff obtained ad* 
min iff rat ion, and infilli he is become Inutlcd to the equity of re¬ 
demption, on payment of what remains due on the mortgages or 
fee unties to William Homkly deccafed* 

William Hamhly the defendant, the fon and heir of Peter 
Humbly^ an«l gruudfon and heir of Wil/ium HamUy^ on his com¬ 
ing of age, had the poffeflion of the feven meflujgcs delivered to 
him, aiidis now in the receipts of the rents tliereot) ard by his 
anfvrer infifts, that his grandfatlicr William Hamhij emred on the 
feven mefluages above tbhij years 9go, and that Jitmej Plummer 
mnd lus wife were well fiitislicd they had received more money 
from William ttamhly than the premiffes were worth) and never 
during their whole lives demanded any account of the rents and 
profits, a.nd therefore, by virtue of the feveril deeds, iIm will uf his 
gratidfither, who has devifed the ineffuAges to the defendant for 
life, and his iffue tn tail, remainder to his right heirtu and the 
great length of poffefion in the premiflei, without any account 
demanded or given for the rents thereof, he iuflfis that thnt he is 

ablblutclf 



T4Tit T« 
HAMftLT. 
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Taw I «. abfolutely intitled in law to all the fcven meiTuagetj wiiLoui 
IUmilv* rendering any account for the rents and profits thereof (■}• 

Lord Chamcellor« 

Tie M qmjlkn //, Whether a mor^ge of two of the feven 
houfes irom Mr. Jamet Plummer to Mr. William Hamblyf is a 
redeemable intercu or abfolute. 

It is very clear that the wife of Plun:ntfr was intitled to thofe 
houfes fubjeA to a mortgage made by Tulha her father t snd on 
die ad of Jan^ Plmnmer mortgages tlic fume eflatc for 

50 /• to fecurc this and all other fums ^vauced by Hmnhlj* 

I'hts upon the face of it is plainly a murtgAgC) and Jlamblji^ 
and thofe wlio claim under bimj liavc been in poflcfiion c\er 
Ciice. 

Now Plttnmer and Ills reprefenratives are certainly intitled t ^ 
redeem, had they come in a resfc nable time. ^ 

Therefore tJte ijueilion u ill be, Whetlier it may be redeemed 
in 1740^- 

And I am of opinion, that the two houfes arc Hill a redeemable 
intereft ( and no bar arifes from (he length of time. 

There tn no doubt, but if this mortgage had been made in the 
common form, and fubjcA to a forfeiture upon non*paymeiit, 
the length of time would have been a Iwr, the courts of law and 
equity fquurin^, iheir rules by the llatutc of limiratloits (a). 

But this is a conveyance ot the Inlicritance for feruring the fum 
or5oA or any other fum advanced by Humlfljf m truB, tliat hr 
fhouUt continue in poflcIFion till by perception of the rents and 
profits he flull be fatisfied the principal and inlerclt upon fuch 
fums as he hatli already lent, or fliall hereafter lend, and fubjcfl 
to this incum]«rance to Plummer (or life, to his wile for 

life, and to ijie heirs of incir two Inxlics ( and in default of fuch 
ifliie, to I he light heirs of ^amei PhuMter* 

The Now there never cetdd be a forfcittirc under this dee«l, f<ir tfie 

htn «4»oni|tift iDortgngce wa« only in the nature of a tenant by elcgir, and as 

^ priutipal and intcrelt was fatisfied, by being jtaid 
AoSjtrJunsi oif, or by perception of nnts and proiiis, the eftate ceafed in 

and Pl/emmer ot l\t$ reprefentauves might have main* 
tnined an ejcflment; nor would any bar have arifen from a 
cttiiediQMV/M length of time, unlefsthe flatute of Inmitations had run by the 
R’^^rtgagee's continuing io poiTelCou twenty years after the mo- 
nfnUrtwifti ncy lud been paid o(F» 

miotairMe an ajeStmeiiti iior» mMi UmUj ImS €Mt 3 aw 4 b pdfleflioo ao jrcan after cbe money haS 
Weo paid wfl, iiMld ihe ftatou of LimicaSMA* luee rwv 

The plaintiiT l*hc plaintiif has certainly a right to come into this court for 

account of the profits received: as in an r/ryrV, the conufor 

oTtbe freStsTf hus a right to come litre to fee if the conufee upon rhe extended 
<«v<d» as ia M 

the dmuTor bats r\%ht to fee iT the caani^, m the esicodcJ tsIm, hm ctcelTcd a fiUifsdlM lot 
wUb Oebi, rtbd lo Luw the fyrpliu piid u» him. 


(1) The defenJasc denied there were 
soy uudi utclarrd in tvitiing of the 

rtkate of ih? seth b\tembiri lyoi. 


(») »■ TirkirU, J ?oI' 


**S 


nlu, 



in iht Tlae cf Lord 'ChasctUor Hardwicki. 



▼ilae has received a fausfjAioo ibr hla whole debt> and if there 

u a furplu8> to hare it paid over to him. 

I do not fee this at all differs ^ni a mortgage^ in cmrm 

• though I do not far but Attt are circumftances which may 

create a bar even in mat cafe; but in common morrga|t^<» 2pa»!;!5uui 

on tendering principal and intereft» they may come into this court th* iati. 

for a redempdoh at any time (i). 

* * ' ' into thi# court 

tog s RSeaiptiM at aaj* tiise* 


Thi fir^ was* that it it liable to all the mitchiefs in 

common cafest and is a breach of the rule bid down ia this court 
by wuy of analogy to the ffatucc of Limitations* 

Hut to iliia ! anfweTi that in the prefent cafe here is nothing 
for the ffafute of Inmiuttons to operite upon, for here ji no 
forfeiture \ indeed after the account is takcu, if it ihould appear 
tliat the mortgage was lacished by perception of pvohts twenty 
years ago^ and that the mortgagee has continued in podclHon 
ever lince, the ftutute of Limitations will run* 

'Hie fccoiid objfflion was, It is very unrcafonable tliat a 
mortgagee Oiould ^ a jh.‘r]M:tua 1 Irailiirio che mortgagor (a)« 

That will not hold hm, for the mortgagee takes tJie edate wUcreanMr^ 
fubjefi to a perpetual account s and this court ou'Jtt not to re* 
lieve him from his own contraQ aud agreemenu t p<rj«ciu{ 

V CMnii he will 

jmA h* irUeveS itwn hi» iram 


Therefore I am of opinion the platniiff is tntitled to redeem TKu^idnUff 
upon the commuti terms of paving principal, interell, and cofts, 
and to hare an account of wh«t has been Tcccired, and what cwimwt ums, 
Tcmaina due: and is not obliged to bring an eje^ment for the lua not obliged 
poflelTvon, but fhall have a dcca'c for it here, after the mortgage 
is reported to be fails ilcd* tbs petreAon, 

but Iball h<Tc a decree liir It tierr* 


It is like many cafes in tins court, where, though die party 
has a double remedy, he (liall not be put to that eapence t as for ^ * 

inffance, in a bill brought for a difeovery of aflets, after they are Heroi the pUm* 
difeovered, the plaintilf lhall not be turned over to a fuit of Jaw, 
but (hill be decreed £iti»fa£tion for his debt here* iw" 

t Citiki,£Uoabcn, 

Alto the fivehoufes, I am of opuiion, the defendant, [ 364 } 

ftam Hgntlflf is in tided to an abfclute tiVate, though it is an es* /rwwkSe 

ceeding dark tranfadion j but yet it is not proper to direft an Uje^-^end- 

ilTue to try a truft, nor do 1 remember any inffance oYit) for as 
it depends upon the ftatutt of Frauds and Perjuries, it is incum* tb; Svu 
bent upon this court to determine it; and therefore the bill mull 
be diimiired at to any relief prayed with regard to five of the fc- rt^f 
ten houfti in queflion* priy'^ m m 

0 ^ tbtm* 

(1) Ordr ▼* }im:mg^ 1 ffVra. 411. 360* L^wl^ v, 3 voL sSo* 

V. Pn<ft Prtc. Chm* 4a|. 1 P* (s) Pi, 4 t 491 

SOI. 8. C. Kh^y* 3 P» 

Vo^ U. Z 


Out 
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CASES Argoti and P ete rmined 

But 1 dedare» according to die terms of the mortgage deedi 
the plain riff is in titled to the rcticmption of fkt rmaimng two 
houftst and dired the MaAer to take au account of the renra 
gf tht tw houfes received by the defendant cr WiU'tom Hambly 
the and fuch rents to be applied in paying the ititereff, 

and then in linking die principal* and upon the plaintiff's 
paying to the defendant what ihall appear due to him for ptinct- 
paif irtcrcUi and cofts» the defendant is to le^convty the faid 
mortgaged premifles to xt.t piaintiff* and deliver p<^eflion to 
him according] y# 

Smith verfus JVyat, JhIj if, r74a (t)* 

T H E biJi was brought by the refior of a parifh in E£eK 
for the tithes of potatoes Town in great quantities in the 
common ficJdsi and therefore claims it as a great tithe* 

ScoMiht biU (of ikMi M a |it«I Citlia* Letd Henfmikk t$tdt Mv/ k ikiem-tene ftteH 

tithtp the/tmkg fkmmgrtmtr fm»thks meittrmim* 

The defendant* the vicar, inhAi* that notwitliAanding it is 
fowA in ucldsi it fliil continues a fnull tithe* and the quantity 
makes no dincrence* 

Mr. iVur^i for the plaintiff* cited Hutten 77. Crs* Car* 9t* 
Wharton verfus •^<*1 hi 4 AM* 18 3* 3 Ln;* 365. and Carth, 
aS 3 - and rnrf, CoafiJ, 177. in order to Acw that the quan 

lity made a difference* and that w!«cn potatoea are Town in gar* 
dens ii is a fmali titlie* but when in belds a large lithe. 

The cafes cited by the defenilant's counfel to prove it a 
vicarial tithe were Parry verfus 7 Zv Uj/bep ^ Hit* 1705. 

Watlh verfus Pain et Fehraarj 8* I738« The Attorney Ce* 
neral faid* it would be a great inconvenience to the people of 
England if tlic role which they have laid down for the plaintiiT 
Ihotild be eAablilbcd* rliac quantity will denominate at to be a 
great tithe. 

Lord Chahcillor* 

The queffioii is* Whether potatoes* planted in fields* are 
great or fmall tithes. 

C 3^5 1 Pcutocs in tlieir nature are fmall tithes; then the quetlion 
will be*'whether they receive any alteration of their right by 
cultivating in greater or fmaller quantities. 

Tbt diftliSUM When the diAinOion of great and fmall titlics was at firft 
.beMeflfrMt fettled* probably it was upon this foaiidation* thut the former 

yielded tithes in greater quantities* and the fpecies of tithes whick 
SrS fim Eb« were called fmall produced but in fmall quantities. 

6tfiuer 

IftiUiv Mi tb« ItftM fatUcrsMtldei. 

I'bougb it might be arbitrary at firfl* yet it has grown into 
a rule* and fiacd fo for tlie fake of certainty; nor is there any 

(1) tdi* B* 1741. foI.4ll. 

audiority 


V. 
T. 


Cafe 243. 


pigniiiM 

ftfwn la greet 

Sveotitlei jfl e 

ceoinMA ieli 
the rcOcr 



IQ die Time of Lord Chancellor Hitowicst. 


3^5 

iQthoritjr ciCed, where it is faid to be^ctermined^ that the rule Smttn 
of tithes fliall depend upon the quautityi and not upon the 
naturc 4 

• In die cafe of Udai! and TfMi&Z/, Oe. C/r» a8» and in Huihn Thouth U.Ch« 
78t it It To laid down indueih but there was no judicial 
de terminal ion. And in iFharton rerfus UJIe, 3 Lev. 3^5* and ij^ hTw uSlt 
13 Afsd. 41, 1 j 6 . Cb. Juft. Ho/i did hold iliat the tithes Ihould iHuuiSbe Srccr- 
bc determined whether g^eat or Imall from their quantity and not 
their iulurc» but die judgment was contra^, 

tiiji tht ji^dgrMnt was cMtrarjr. 


If thU fort of rontt ftiould be called fmall tithes when plant* ir^toMia 

ed in gardeni> and gfrat when planted in fields, it would intro* ihouU 

duce die iitmoft confufion, and mull vary in crerr rear in every 

^ ^ ^ ^ erhriarH|r«a 

P**^””* InficJUi^iioiae 

vvy mry yur ia every porilha 

If the quantity will turn fmall tithes into great, why wjIJ it nrt 
turn great tithes into fmall, when the quantity of great tithes is 
but fmall. 

An obje&ion has been ma<lc, that if this rolefhouM hold, it 
would put it in the power of the occupier to change die pro* 
perty. 

To whicli 1 antwer fi it fw 7 /, for tithes are a fluAuating un* where ershie le 
certain inheritance, and depend upon the courfe of hufbandryi urncS Ibcb yaT. 
for a man may turn arable into pafture, and then the tithe beinc 
agiftmciit, ii become a fmall tidie from a great one* ^ bec^m t 

tosU BM from ft^rtKOM. 


. Therefore I think as there is no judicial determination againft 
this, I am warranted in my opinion* that the tithe of potatoes is 
a* fmall tiilie i and his Lordftiip decreed accordingly. 


Earl ff Ccw/itry letC^S Cwatry, Ju/j ttf 1741* Cafe 374. 

T he queftion, iu this cafe, aiofe upon the will otTim^ ] 

Lord made in 1698, wheclier the teftaror, by s. c. iry^ce* 

any words, has dtfpofcd of a manor called f&.7gm»Y, to the S*C.siY.5S4« 
plaintiff) for if he has nor, the defendant infills, lie is intitkd ^ 
to it as hur at law. 

TAcmat late Earl of Cevrrtfrff being in his life-time feifed in 
fee of the manor of Twigmrr, in the county of JJmaln did 
** by his will devife his freehold manors ^ Greof^and LtuU 
** Mi/iottt in the county of Ox/ 9 n/, to his wife Viiahtth for her 
life, remainder to truflees and tbdr hetn, to the ufe of bis 
firft and other fons in tail male, remainder to his foo, Tbamar 
Ijord DetrhurJ! for life, and to the ufe of hts firft and other 
fons in tail male, remainder to teftator*s foa GUhert for life^ 

« and to hli iffue male, remainder to teftator^s uncle Framcf/ 

CMnirj for life, and hii iffue male, remainder to WUHmm 
N Qrwnirf and lui iffue maki remwder to Thame/ Otvee/fj for 

V lifts 
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•t 


^ ** htt ifluc male, remainder to Hmry iiiil 

^vaiirlfj* ** male* remainder to teJitio^s Trent heirs. And 

^ he thereby willed, Att tbemamr cr JyrJjhtp UVi^'niorc 
** fi*mU he fxfhnfg/J for ihe \Hber\teftfi tf the /irrieful mufw 
** Milton, in Oifordlhire, whuh he held by leefe^ aftd that the 
fatnehe d^e by acl ^ parliei/tent^ ond that the irtiteitanee 
** ef ihe fold prthend ifuwerf after his deaths may he heft m hit f/atm 
and fandy^ be gives to Thetnss Lard Deerkmrf and Gilheri 
•* ve/Ury^ and two oihert, and to their hdra* the manor of 
TWigourr afore faid* and alfo the manor of Milten^ to hold 
^ the &id manor of Tiaiimere to them^ their heirs and adigna 
forever, to the uTct in ihia hia wil]| and to hold the prebend 
manor of Aliltw unto the fame truftees, their ciccutorsi bdr* 
^ for and during the term of years he had tl^rein, and dl ^ 
tenant right of, in and to die famep to the end fuch exchange 
** might be made by z& of parliament as aforcfald, as fron aa 
may be after his dcceafe, it being hie will to be a benefaAor 
^ to the diurch of Lineein \ neverdiclefs it .was his will that 
the (ruftees fhoukl permit his faid wife Elitaheth to enjoy the 
manor of Twimire^ and prebend manor of MdHn^ and to 
rcceire the rents to Her own ufe untill fuch exchange could be 
madcp and did alfo dircdl, that as Toon as fuch exchange could 
be perfe( 3 cd| that the bhd prebend mauor of Miitw fliould 
** be fettled upon liis wife for Ufct and after to his iflue male 
** on the body of die raul wife iu ^cial tail, with remaimler to 
** the fame pcrlbos to whom be rud limited Great aud latt/t 
« MUien.*^ 

Thmas died foon after he made his will without iflue male of 
bis body, by Ji/ixaheth his dieu wife, and leaving ifliie by a for* 
mcr venter two Axis, Lord Iherlm^jl and G'tiheri^ botli fince dc^d 
C 3^7 3 without i/Tuc, and Thomas (hi^’Ntry ii ulfo dead without ilihe 
male \ EUxaheth Countcis of Coventry died in 1724, upon whofe 
death the manor of Great and Little AJillen veiled in tlie plain* 
tiff for UfCf with remaiuders as before mentioned. 

Gilhert Ceventri furvived the other three trull ees, and left a 
daughter only, who married Sir William Carev/f and by him had 
the defendant, OvetUry Corew, who is lieir at bw both of G//- 
iert, the furviving irutlee, and llkewife of Thomasp the teftator. 

If no exchange can be made, the plainolF infills the manor of 
T^/gmsre ought to be fettled upon him for life, with remainder 
as of Great or £jV/£r AfUUMp beiog the intention of the tcllator if 
exchange could not have been made, and that defendant ought 
to convcT^ the manor of Tungmore to fi>ine new truiteci till an 
aSk of parliament can be obtained. 

The defendant. Sir William CortWp for fumlelf, and as gttar^ 
dian for his Ton, fays, that Lady Ann Cmrw hii wife, daughter 
of Gi/herl Cetm/tryp dying, feiftt in fee of the (aid manor ^ 
Twrgmore, and tearing dvmtry Gareev her (on and heir by this 
defendant, he is intitM to bold and enjoy this manor as tenant 
by the eurteiy, and that Cstimr^ Cemv his fon is intitled to the 
revrrfioo in m as heir at law of the teftator, aud Hkewife of 
Gi/hert Ccvtttiry^ 

Tht 



in Tine of liord Oascellor Haidwicei. 


C3«l 


S<T 

The Attvmty Gtneral for the plainilff ched the cafe of 2 f<rr/ . Xvi 
»Yerfas MorAaunt^ % Vtrn^ 581* and the Attormy GtntrA verfut 
FUnmSf Fthruary %Oi 1738* 

For the defendant Mr* Murray cited ^ Furgoyne Ter« 

fua the 12th and 13th of before Lord 

Jlari/nvirkef and Beiia/is verfua 2 fVre* 21^4* 

Loud CHiNCFXLoe, 

ThUcomca before the court upon a bill brought bf the prefenc 
Lord Crwfttrjy to have the benefit of an eftate bjr wof of truft^ 
called TtW^jwrr, in Um-$InJbire^ for hinrdf^ aud for diofe who 
claim under the will of Thames Lord Covmhj, 

By the will it appears the tcltator'a intention vas to fecurc 
eilatca in |)oirefrHvii and reverfion not oniy to his lincab but the 
cnllatCMl branches of his family \ for ihe tntroduQory claute 
of his will (hews plalnlv hit intention to fettle hit whole eftate (i). 

l*he teftatnr was feifed in fee of two manors* one calkd 
Great MiiUn^ and the Other LHtU MUtWf and like wife of a 
kafjhold eflatc called tlie prebend manor of Afiit^ tinilcr the 
church of Lmrt/v, and of 1 freehold manor called near 

the city of Ltftr^n, 

He devifes his m:inorsof Great MUtWf 8cc* to his wife Etixa* 
hth for her lifci remainder to truftevt and their heirs* to the ufe 
of hit firll and otlicr font by Kiizahftb in tail male* Uc% vHt tbt 
w/ 7 / i then takes up the confidoratioii of tlie prebend manor of 
Mitten^ and manor of TfVfgfflsrv* 

Thcmeti^ the tedator* tiled fuon after* 

T 1 )e countefs hit fccoiid wife became intitled lo both thefe 
manors* ri!l an exchan]^ could be made \ and during her life no 
exchange was ever made* nor fince her death* and tt is admitted 
the leafehoUl eflaie is at an end* for u was never renewed. 

GUiert Qvfntfyt fccond fon to the teliator by the firft venter* 
was the fuiviving truflec of thefe manors : he died without iflue 
male, and Irft one daughter* wbo was his heir* and married the 
defendant Sir IFitliam Currw) fotbat the defendant Co^untrj 
Carevii her fon* is the heir at law of the fonriving trullec* and of 
Akamai Lord Cstv/i/ry the teftator* 

The church of Linaln refufe to make the exchange} therefore 
the bill b brought for the making the excliange \ and if the 
plaintiff is not intitled to that* he prays that he may at Icaft have 
the manor of Trt'igtmv* 

Againft this latter relief* one general obje^ion* made in be« 
half of Coventry Carrm^ that he b the heir at law of the teBator* 
and the plaintiff wbo clalmi under the will ftandt in no other 
light before the court than os a volunteer; aud thetbfore a court 
of equity ought not to interpofe* but where the law uas placed 
the edate* them it ought to remain. 

But thb objc£lloii will not hold here* for Coventry Qtrtw muft 
lake as a devifee* or not at all| for the tefrator did not leave any 
thing to defeend but appointed truHcet of all bb real eftate. 

(1) See note to BiJna v* Pmiwp y^. 5 voL 486. as to the sAA of Utiodoftoiy 
wmdi in a will* 

Z* Aai 
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B«)«r 

CoTiJiTtr f. 
C«VfirTAT. 


t 3^9 


1 a excbaftgei it 
ll lUJE cIcVi 0«) 

•n ^iedatiijQ bjr 
die p.myi and 
•0 cvii^MQi , 
whether uic heir 
•r ih« tlici.cc 
AbuIJ cflter. 


Wkst^nonry b 
ntOi'.: J iJ 
out III LnJr>.,n« 
when Huu;j)it| bi 

On^Coch ^eribati^ 
onaPlU bnM|ht 

be* dirt 4 imr- 
tkdtf ted^f 


And It in hj mere acculent it comes to CMHtry Cartw^t heir 
at bw to the furviving miftcc Gifkert Co^^nlrjt and therefore* 
flail make no more altc^aiu*n tlnm if it bad falba to tire repre- 
fcnuu**e of an/ otJicr iruil 

When t!im* h a Jinutaiicn toa tTuflec* though the kgal eflatc 
▼efls in htm, ytt it is Lncua.bent upon tlii# ci rat to declare who 
fliall lave ihr* bjnelicul intertill or oii*-.rwife trullces would hare 
the eftaic rlic ii i lel vts* 

Thefiru nnelllojti \Vh:-r is the intcniicn of the tcflatori and 
the conftru^ioii of the will ? 

It appears to msi his inte:ition waa^ that a new purchafe 
flinvid be nvKk of the prcUatu inane*• of Mi/Uftt for particular 
itfcSi vi'iB a provilion fnr his younger ehildrcni and afterwards 

I ilic inhtriiantc fliouhl go over in rcmaijjder to 

5(C. ill onler to keep die nrebciid manor of Afilt^n 
ill his name and fa&'iily: diis was his origiial and primary 
vlca% 

A fccond^ry r 1 C.*' v to licnvht tlw churcli of Z.f//4Vff| by 
givTii t-*cm ail dlau* i and an clLite of tnacric.mce 

in p<>'iedioni in lien ol l>cnd manor of MiUat^ provided 

an act c.f parlbmcn: eculd h: procured* 

The f n'111 queliion is, Wir.o wuiiid have been the elTct'l of 
the exrhao,;*» had it bwcn completed ? 

As to thbf I am of cpiniooi die plaintiff, and thofe who 
claim under jiniij w^iuld not have talM'ii by di vifoi but by virtue 
of the exchange frcin die prebend m.uior of AJiU^i» 

Suppofe the exJu;'.^.e li:id bcni defeated by an eviflicn of the 
prebend nianori die person wliu had loft die manor of Ali/ton 
muil have hick agauii and not the l<eir at law : and 

die truilccs would c:.’rtainly liavc Lu.si truilccs lor die <^hj qui 
tmji of the prebend in .1 nor of 

It is not I'kar in the law of vmelanges, if dicrc is anaJien^tion 
by uiie of the |virlics» and l!iea* is an evi^ion, whether the lieir 
at lav.'orduuliciivc flioutd cnier(t); tiicrciore this cAate muft 
be t.ikcii to be fubjccl to the fame truus as thcellute in exchange 
would have been* 

The third «|uelUoa ts^ What is the equity that rcTnlti* iiov 
the exchange is not madci or perhaps never with which die 
teftatur fecnisnot to have had iiihisconrempl.iticn« 

Tile equity is very pUia t where a fum of money is given by 
the will of a wflatnr to be laid out in the purchafe oi landt^ or of 
lands in a paiaicular countyi and afar they are bought to be fct« 
tied upon fuch and fuch perfons: if a bill is brought hcrci t!ic 
coiiAant ordinary courfe is to direct a purchafe^ and the prt^ucc 
of the money to go as the land icfcifi till purchafed* 

sdtl sf ifai BSvey to |a « the UaS itfetTi dll fwhdfL 




(1) ruff cafe, 4 Q. tzu #. A 



in the Time of Lord Quncellor Hitowicu. 

ThU comet Tcry near the prefent cafe) I wooU put thefi: 
*NCdret: Suppofe there was a dire^ion by a will to purchafe a 
^particular dlate, which it fwallowcd up by ao inundatioiii as hap- 
, pened in \ or ruppofe the will was to purcbafe an eftate in 
fuch a country^ and it cannot be procured» what it the confe- 
quence \ fhnll die money fo devifed to be laid out go to the exe¬ 
cutor ? No furcly \ but it iball go in fuch a manner ai the rents 
and profits would do when the land it purchafed : now I do not 
fee any dillcrcncc between direding an e(l<)ic to be given in ex« 
change, and direfling his manor of Tviiptwe to be fold and 
turned into money, and applied for that pur pole# 

Twgnwrt is devifed to truftces for the iifes, tfr. xnii tie W/// 
now ihe court mult make fuch conftrudlion as will in the firlt 
pbee el!c£tuate the purcliafc. 

j^nciier Ujefthn lusbccn made, tliat the profits from and after 
the death, till the exchange flioold be made, is an intertfl undxf* 
pufed of (I), and was compared to l^ord W e ym m ti^t cafe# 

But I think it is not at all like that cafe, for there the profits 
were totally undifpofed of} here the whole fee is given to iruf- 
tecs, to die ufe of particular perfons, and for particular pur- 
pofes. 

It is carried too far, when it is fsSd, no exchange can ever be 
made, for there is no time fixed for it, and (hcTefore there may 
come a prebendary at Liiteol/t who may confent to the ex« 
change. 

Another ^jeStien was made, that fuppoGng tlic leafehold edate 
in the prebend manor had b^n kept full, and to this tirtie, die 
plaintid* could not have taken boUi clw efiates. 

Tills objeckbn feems very fpcdoui at fir A, but will not weigh 
In die preient cafe; for 1 own I am not fatisfied, whether the 
plaintiiT would not have been intided to both* 

Next, as to the cafes* 

What I ground myfelf upon is, conftdering this in the light of 
a pur chafe, which diftinguifhes it from all the cafes, and kings 
it to a common equity. 

The cafe of verfus Benfin^ relied on chiefly for the 

defendant, is attended with fuel) variety of dreum(lances that ic 
can never be a precedent for this or any other* 

Upon die whole, 1 am of pinion, ihat the ptaindfTis intided 
to the manor of Tnmgntofe^ and muft decree the pofleflion ac¬ 
cordingly (a}* 


CftTinriY t, 
CoTaarti. 
SappoA i Sim. 
iMalirwin, « 
furdu/ean 
tH 4 u, whieb U 
anrrftvdi f« 4 * 
ItfWrd ■!! b|f M 
(RHodsno*, iht 

i«M|q id 

m citMUfr, but 

M tbtrvBti 
WWUlUTt SOM 
wMn theUnS 
W 40 purdultS. 

t *370 ] 


{i)FiJtl£Uv. t/Lt»iu, si$t 

I vol. 619. 

(s) Hi» Lord (hip declared, tkat tke 
laid manor of Tmgame being devifed 
nod inieaded by the will of T&mets late 
Earl of CewHfryt as and for the eemfdtt^ 
oriM of the exclhtmgt or paeeioff by faid 
will directed (o be made of ibs inhert* 
tance of faid prebend manor of MUtwny 
aad fuch excaange or porchafe —t 
having lelw fjra, the fold asBor of 


TWfwere oaght to go and be Siijoyed by 
fach perfons snd to fuck ufea as the in- 
heritadcc of the faid prebend manor 
OBght to have gone ia cafe fuch ex¬ 
change fif pnrehafe had been sompjered. • 
Reg. LiL A. 1741. fol. 77$. Vpoi tbt 
fame principle leems the following do- 
cermieaitoa: a real eflace is devifod, 
and after the tefta<oe*i death the devifot 
ii evifled: damages are recovered by 
virtue of a covnant io the ongioal par* 
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CASES Argued ind Determmed 


cliftie d«cd: the devlfce (aod DOt the cited 2 60. Vidi 

heir) (hall have the danaget Jd Ueu of Ka^^^rtv, 2 Vef, 57. ifTMtuker v. 
the cAate devifed. ^Pkma v. R^htafia, takar, 4 Bn, C^. Ct. ji. 


Cafe 245* JIniiarJ verfus Htfhjfiif July ai, 1742 (1). 

f v\ J 

deieTiw H E pliiniiff haa brought this bUl for a fpecific perform* 

pucch*reuf jh X ance of ao agreerocct. 

elli'ti iJiujf cf« 

chtt htvJt tH« aprcBcnt he IhouU ptj tea A :d the ethrr; the acfcsa^'li on bcinsnfEecea t«o 
7ear* |idn uJJe ..\^np i!> LQ,UiiLliuLii 4 hu •^rcemcau LtrJ HarHrkii Watm/ j 

itrmdMft tj tit ^ fUltt, 


Tlie plaintiff and defendant exccute4l aTficIca for the pitrcksfc 
of an ellate \ there w<u 1 provifo in Ut that if cifhcr fide 
breA the s;|;Tcei::cnt> he Ihould pay too/* to the udier: the dc* 
fendanc afierwarda met wltli a third perfon^ who o.Terccl him two 
years years purcliafo more than the plaintiff, upon which he im* 
mediately accepted of it» noiwicLftanding hit agreement widi tlic 
plaintiC 

It wis infilled by the^ defenJant, that the plaintilThad been a 
tenant for himfeSf levml years of this very eilatei and that he 
(ieprcciau'd ilie value of it, and made a falfereprefentationin or¬ 
der to keep oiT othcraj and to fccurc it to himfclf, which U a 
fraud ill the plaintiff, and chcrefore the defcmlant ought to be re* 
lie vctl from tiih b j rfpti n. 

It IV33 inljiled likewife, that it was the intennon of the plain* 
tiifr.nd defendant, that upon cither paying iooh tlic agreement 
Chdul'l be ahfoluccly void* 

Loau C.iAKcau.oa, 

defence of the (lipuUted fura, 1 cannot talc thia, to 
nor^w- either parry wlicn they plcafc, but is no more than the 

C4K tiK aa coninion cafe of a penalty, for it mt;*ht be iiiferlcd by the plaintiff 
livr.r, (•Jtttii uidcr lo l>c paid for his trouble of vicwiiiE and mcafurlr^ff the 
eiLAic, tnlmg plans Tuppoiing the defendant iliould not be 
ct'tftnn'..;. able to make nut a titk* 

A penzii^ h4« In ;ijl thefe tulch wdicrc penalties are inferred in a cafe cf non- 
-viv. ihU has never been held to releafethe parties front 

fremtheirasn-. tlicir agreement, but they mull perform it notwithflatiding* 

m«rr. iW ih* ‘ 

tjiciuxvijj xhr'j moft f«rnmn Ic 0otwltblUMln|. 


Indeed ifth^rchad been evidence, which had pvoved a mif*. 
reprefentation of the farm by the plaintilF to a gentleman who 
had a dcHr^ of pnrchafmg it, that would have been a reafon 
for feiting afide the agreement, and would have rebutted the 
ejutry the plointiO* has of a fpccific performance of the agree* 
fuent. 

t 37^ ] . W) this, nor it the perfoa, who 

is pretended to have dropped the purchafe of the ellate mertly 
upou the fallc loggeftjons aud mifreprefentatioiis of tlie plaiatii 4 

(1) M. 66i« 


c^mloed 



in the *nfne of Z^ord Chancellor HAmowictt* 

examined as to this fadj and therefore I mad decree a fpeclfic h*wai» v, 
• performance of thefe articles* 

A to the increafe of purchafe money given by the defendant 
f/jrwed to the derendaot Hephyns^ which muft now be refunded 
to tlie defendant Nerwod^ he can receive no more from the 
plaintlF than the Turn agreed to by the articles^ but I cannot make 
any decree as between co^efendanls unlefs I have their confont^ 
and therefore lhall leave this matter open* 


UMci verfus LiuiftU% Jyty 231 1742* Cafe 245* 

A Queftlon arofe in thiscaufe upon the will olMaryPdra^^ ^aD/perfoniS 

vaanu ro the 

If brtwern thrm) u4 pn (he 4n(h of om of ihnUf the «hnj« rSott te Vl^l' lA Uil i tad for 
«rAn( of Aiiih i/fyCi to tikh4fA Ubkh in f*r* with j ivw ■ni«r« K|Aa!*«» aa(I ch»r^ her reel elbto 
«iih (he ftymenr^ if he ffrf^al ei itc (htmlo im. hr jhAwiciKv •ad ^ h<r ^iU 

The eounld for (hj r'Giudrr l?|tee (• ih^* fusi r*..Kn*« o* die wh** dnwth# 

willf ibtt he h'kl eiprcO Sircdjoiu (• give feifo.t J to the (»trei daii^hun ot iMOrd Cr/Mrd i 
Xerd /fofdu Ki<jJidi rA*< eoyt eel 0 r<^ evi? </^r/ Moor ru* /e rA*J» tUrt wr*/m$ kr* 

mifk wuii d ^ ddmk {!)• 


** She bequeathed her real aiul perfoiul ctlatc to the plainlifia 
El'szAbftb TVffiJcrr/ aud Jamfj Utrkb^ equally between llwm 
** for liic i and upon the .Lath of iTr.vtw, flic gave tltc 

whole vftuts to in tail gencnih ami for want of 

fuch ilTuCi to KkiarJ Wrhi in fee* wiili a few pecuniary Ic* 
gacies* and charged her leal cflato w*iih payment of thefe 
** legacies* if lier perfonal eflaie fliould not be rulficientt and by 
lier will declared Jbe g/nx ail the rrfi and r(/!dw berperfiaa! 
** f^aU Uh^r b/.v/r Leonard Col lard'j ibrtt dttugl 4 tr$\ and parti* 
** cuhrly gave to Mrs. S 4 t/a»na Liubfutd 10 L and made her 
caccutfla.* 

Mr# Wilbrnhamy for the rcHduary legateesi inflfted.| that rtjl 
and r^dut of her pcrfonal eftaie* mud moan the relidue after the 
particular Icg tcics are paid oiF ^ and could not refer to the begin¬ 
ning of the will| becaufe there a foe is devifed* and confeqilcntly 
the tcILatrlx has difpofed of the whole: that parol evidence in 
this cafe may be admitted of die attorney who drew tliii will \ 
that he had exprefs clire£lions to give the pcrfonal ellate to the 
three daughters of Lamard Cciiardy dial to be fure* things whiclt 
are quite contrary to the wili| fliaJI not be proveti by parol evi¬ 
dence* but tiiat it may be allowed to explain words in a will, 
efpecially in this cafe, where it appears to be merdy a blunder 
in the dnwer: he cited the cafe of PtnJlrtcn v. Grants Ey. Caf, 
Air* 23 r* and Hutgfm y» % Vtm^ 593* 


[ 373 ] 


(1) Ptfol evidence can never be ad- JMt, Sfmebmmy t is6i. /&np- 
fitted to rse/rtfir'*? ihs will. iliMiw v. r# Pern* i ^ %iy. Matiaak f. 

Cn. temp. TM. 340# Cbamber^ Brmb, I Sn, Cba* Rep, 14* 
l$^ 9 t V. Cbamhr!ajm» % Freem* JS. Lexh 
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CASES Argued and Determined 

not intrench upon any of 
the ruica, with regard to i«roI evidence, but only clears up who 
was intended to have the perfonaj eftate, where the whole it 
devifcd to two dlfieient perfons j and that it feems clearly to be a 
blunder in the drawer of the wiU, becaulc tlic devife iu die firft 
part of it ii proper only io die dirpofiog of real clhtc, 

Lotn ClIAKCCLLOl, 

leluibceAbeM, Wlicre there U a devife of an eftate to one petfon at the be- 
ginning of the waj, and n devife of tlic fanvj clUtc to another at 

have been iktermiiiatioiu Uut tliey UiaU tiikc 

•tthcbrgTMirt, a^ jomtcnruitt ( l)i 

•ntwit. ii ihe 

u4 B/a wiJU ibey ibiU ukc 4 s biao. 


'IV confiilcraiion before me h a* to tlie perfonal eftatc. 

Tltf i-e arc two qucftioiis : 

Fir//, Whether I ought to admit parol Cfidancc to explain tlic 
in'eiition of the teftator. 

^ !!r . ‘® 5^‘*‘ ^ opinion, it is not a cafe in which parol 

i, .''’I*"” ""‘I ^ of dangerous conrcquc.ce i 

two ciictoaiy, I* IIue, tiicrc sire rnnie things here which would a *udjic 

* ”'“'^«ot follow mpincliiiati.ms only, for 
£.« :« rf *«!« conftrutlioii of a will, courts of 
«hB Time law, OT equity, admit parol evidence, except in two cafes • tii ft 

there are two of thx fsme name! 
•uktinsChiir- there h.is been a miftikc in a Chtillian or fur. 

tin M fu.ioint, name (2), an.l elds u^ m ais abfolutc ncccIBty, a* in Lord Cbenett 

-’'7 .of ti«u: of . 7 ri«. 5 Cs. 68. 

pcribnai *• '-'JUft u-ul not iti in fucii cv.Jcjice, it would have made 

notwi,hit,u,di.i,r tl,ere was fucU a perfon as 7 >&n, 
tipcj. ind the .“"i *’•« »loubt was Oil'; whi. h .if them was meant, and 
Mti»rkiiiclJ« notwithft.imliug too the heir atlaw waj clearly difinUcrited. 

faral fr09t ii tSimncd cb urccrulo wbo wa u* b*vt «t» 


ThcLeond cafe is, with regard to refuliiiig trulls rclatinj! to 
perfonal cOaie} where a man makes a wUI, and appoints an 
executor with a fmaU legacy, and the nat of kih claim the 
TvOunCe 

III order to rebut the refulting tma for the next of kin, in the 

cafe onAUlthirp v. Bncktn, Hq. CnC Jh. 245- and the Ceunlf/t 
T. Ih Eat ! if Gahjbnwgh, 230. Parol proof was admitted to 
sfcctiMu the perfou who was to have the reiidue (})» 


( 1 ) Cr». 9 . Cpki 

V. UhtM, L'r». ^ La. it. 

ih'Mhi V. Tti. ft 10 . ILtr. (0. 6m/. 

1 IS« i* « I. V. 3 vol. 

49 J* 

fi] Harri$ v. B!J^p ^/Linaint « P. 
U\ 136, 137. a£y* 415. PL 

fi, Ahvr'i > vol. 410* PsfHs 

V| iht Grihrit/, Mti S39. 

^.v. '!inHr$ 3 voi. 151. Gaii.Mft 

t^yVWt'rg/ i SJI. d^fjkn Vs 


Pimrtf t ytj, 215 . Dtti^el v, 

AkL, 175. BrMhM V. tisrfvrt Amk, 
374. PmfiBs V. p,/, jun. s66. 

JtJviJt IXil J£tu V. B^MU, 3 Jrt. 

446. So parol evidcace hsi been sd* 
wilted to atmtiD the /A/W devifcd. 

59 i- 

^//rc* V. Gtm, t Ptrm, 517. Aawrrca 
V. /’•pris. t Bn. Cfr«. J^/p. 47s. 

^ V. irmfp^e, tftir 

dj. fPmiLtr v. iPtikn^ mutt 99, 

- It 



in Ac Time of Lord C&iacellor Hiltimzcsi. 
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It Is Tciy true, cafes may be cited where Lord Con^r has ad- t. 

mitted fuch evidence^ tor he wcntiii>oii this groand, ihatit W3a 
by way of aniUing his judgment, in cates extremely dark and 
doubtful (I). 

I have the greateft deference for his judgment, but muft own 
t was never fHaisficd with this rule of Lord Cott^rr^s, of admit- AMitcUstd wUk 
ting parol cvhknce in doubtful wills; hcGdcs, he went further 
in the great cafe of Strode v* 2 /'rm, 6ai. in which there 

was an appeal to the Houfe of Lords) Mr* Juliice Trney^ who tebrlki wiUi, 
aflilled l/>rd Gwper in that esufc, was at lirft of the fame 
opinion with him, bur, upon confidenngit more, difavowed his t 4 ,Lmi 
firft opinion, and was clear that it could not be artniittul) and Iw. 

this altcraiiun !it his judgment was meDtiontd jo tlic Houfe 
Lords* nioo with bun, 

but on confiStr* 

ttUrttf ctcAftb'! ovUenct mt 4 not be Walttod i iftS hii oltsntiM oT jo 4 fA»ot had weight in ibe 
Nouib of LunJs* 


In the cafe of Sefvl/t v« Brtfuf/t CJes in tiefitne of I^erd Talht In S<kmt. 
240* I w.:s ol opinion tliat it ought to have been admitted ) and 
even Lord Trti^j when he had heard the caufe, had n remorfe bewAubriS- 
of judgment at ihc fame time herejefled the ^wrul evidence) but nittini li. 
the hi.dl oi* latrils refufed it as ofmoU mifchlcvuus confcquencc, 

and ailii med tl«c decree* }uHfmcBr u Uw 

idmt linw, r»» 

jttktd U) but the Huotc of Lordi refuroJ li, ao4 «firra(4 tht 4€<n%, 

Item, Ito Join ^ ■ toA fevtra! Ir^^nekt U other 
ntid licf diJfiofe 4 ^ »d( /be rtf and rMue* 

Here is uiidMubndly a contmrlkUon and repugnancy in die 
wor<U, for 111 the firll place (he has given all her pcrfonal edate 
to the plaintid^ and yet legacies come afterwards, and a dcvjfe 
of tiv^ reliduc* 

What then mud be die conftruAion. 

As ru the general quclliun, where the fame thing is deferibed ^ 
generally, ai:d given to two different perfons in the former and thiA|uiv 
latter part of a will, Lord die was of opinion, die latter words a wilt to two 
iliall revoke the former 5 but in Plowden^ iu ^e cafe of P/\ref 
njort and Tetrdiej (ij, it L faid, they (lull take as jointeiunts: At'uticr wnria 
I own the reafoniiig in Phv/den is not convincing to me, but ra-* revoka iho 
ther incline to Lord Coket (3}, though the latter cafes have taken 

it other wife (4)1 cai< afPwdwmn 

aad T^d/^f it 

wu held they ib41 tike » JeiiiteMati) but Lord Usrdvkkt faU, be rather IndiMd Iv Lovddde'e 

OpiDlOOi 

But no certain rule is to be laid down as to conftniQion of de- 
fifes) and fofays Swnhurtu in the 7th ^ert, eiaf, 21* but they 
mull depend upon their particular circumftancei* 

(1) Doeify v. Dockfy, t Pig. tgf, (a) Ptotod. $39. S. C* 

PI S4* Momff^re v. Piertt. t Ptf ai 6 . (5) Co, Lift. na. L 

Cooee V. i Chi. Ref, 511* (4) So/rc 373, aete 1. 

Id 




CASES Aifued ind Deteniuoed 


VLticn Y. Iq the ezk of a Urople logAcj> if a man makea a trill, and glrea 
TcariKLB. ^ horfe to in the firil part and in the latter end of itgieea the ' 

^ ® rcTOcation of the former legacy* and 

7io Che Are therefore Swjfiuau ia midaken in point of law. 

C tf mJ iJi ihtt 

ler <ni the (line tiBrfi: to X. itie e revoca^* ib 4 ii mitUkta id foiatof Uxf, U ^ri&a 

they Ul Uke u juiAuruncs* 


Upon tlie whole of what S^Minitme fays, tlie reftile is thit» 
That if the fame thing be given to two perfons^ they (hall lake 
as joiiitenants, unlela tliere ia. fomethiug to indicate and prove 
the intention of the tefiator to revoke and vary the devtfe. 

Now iry the prefent cafe by tbia rulei and fee if it doea not 
comeexaAly witlnn it. 

'llie tcllalria« by giving legacies after the devifu of all the p||g 
fonal cdatCi has varied the will/ m/ 9 . 

It u truly faid that a man may give the srhole in a former part, 
and qualify it atura arda, and ttUl the iliU legatee is imitl^in 


i3ut Iicre, in cafe ihe whole pcrfonal eftate fltouki not be fuf- 
with the lioent to pay the legacies* ihe ch:i^a the real c It arc with 
»/ Che them, upon a fuppe/jtion iliat the enher might not be fuHicient, 
therefore is a plain irniicaiioii nf her iiiteniion in one event 
her uteen.'ien m loully to revoke the dcvife of die i>crfoUal e«UtC. 

•09 cvtnl totrfUf 

torrvoke Ih9 ikvite cfth9 p«cC>aal| iDd theft hririg w il'cntien •( hrr inteniMi heivre Ae finilhe* 
her vUl, t]ie eyDatuOtoA u. the hr» lUetH h*r intetti^ tlinkv^hnus Wtlif p»l i*i(nrU r»it miicle4 
Winjriucc ufchflperOn^tcftjXfti:! the tefidut heleDSi to lIw 0’reeili«|hKxtefMft Lmmrd CtlUf^ ^ 
mA luti UuJwkii AsMU a£cv:iliDa!7« 


Tbvii it mufl be admitted that here is an alteration of her in* 
tention* as to this devife before Ihciiitilhes htr will. 

Afterwards ihe fays, I gnte ml ihe r^jl and r^dne ef mj ferfw^ 
iJlnU te mj mue Leonard Cullaid’r thiee itiHghUrs* 

Wliat U the conilrudlion then ? Wliy that the tefUtot loa 
made an ahcratlon in hsr intention throughout. 

Mr. Hmvi! would endeavour to lind out a rcil orreGdue, not* 
withftanding ail the perfoiial ellate is given away to the plauitiiF \ 
andthutis fuppoGng the plaintilFhad died in the lifetime of the 
teilatrix, then it would have funk into the reGdue as a lapfed le« 
gacy. and tlie three daughters of tlie uncle would have been in* 
titled under the devife of the reft and icGdue. 

But this will not hold \ fur when a perfoo makes a will, and 
gives particular legacies, it ia not foppofed to be in die view of 
[ 37^ 3 theteftator that legatees will die in his life-time, nor does he pro¬ 
vide for tliat accident \ and this is the leafon it is called a hpfed 
legacy, becaufc the teftator had it not in view at the time of ilio 
will. 

Pane v« Fane^ 1 Pemm 30 . la ftrong to this point. 

^ Upon the whole, I am of opinion the pLuntiff is not intitled 
to any part of the pctfoool cftaie (i). 


(1) Jtr/.Zjf. B. 1741. fel. )t7« 



in die Time of Loed OienceHor ttitMrttxt 




SaiUrn veifus Saltfrn^ 24t 1741* M 7 « 

T he M'ordi of llie will upon which ihc quclllon arofe •>»««» 
were, “I give unto my grandfon alfo a k:ifc tint 1 did 
** take being part of the lands called unto jAhnSa/f.rn mini uitfinit 

and his heirs, butifiie fluU iMpjiea to die without ItcirSi of 
** his body, then he devifes it over/* ih: wiJu 

i«Kft veil In 

<bi ArO tiki*r] •thcfwile it • le*f« IW liv«», £»r the firft ukcr sJtci m iCi oTlui Jyi 

4«uk it fcfti is tbc rratiaScf*ai4n, uk<« u 4 tiiecul occupai.t. 

It was faid by counfd, that a devife to 3 man ^nrraliy and for 
life of a chattel intcrcil, and if he die t\*iifiout i/Iiic, or if he die 
without heirs of lus b^y, remainder over, that it fltsH be cun- 
ftrued in this court to mean a dying without i/Tue at tlic lime of 
Ids death. 

CuAKCKLtoa, 

I know of no fnch rule; for in rhefe cafi^s where the court has 
fcllraine<l it toa <lying r^Htheut ifTue at the time of the death of 
the fir It taker, it has arifen from fuiue other words, whidi (hew 
the iotentjuii of the teiUtorto conSnclt to fuch a dyio.^ without 
ifliie (1). 

Where there is a devifo of u Icafc for years to a man, at^d if 
he die without ilTue remainder orcr} tlicrc is no doubt but the 
whole iiUereft veils in tlie l:rtt taker (1)1 oihctwifc if it fiad bv‘. n 
a leafe for lives, for there the ftrll taker bad a pcivcr me? it only 
during Ids own life to havedifpofed of it, hut if he nvikcs no ufe 
of that power, immediately upon Ids deacli it veils in the re- 
mainder^mani who takes as a J^ial 9CiupaiJ 3}. 


( 1 ) yittt Bttmfltrk w. DwnvtT, intt 114* 

{%) yi^f /fiv/j^v. mrnt ap. 

note I. 

(3)£m V. Bmrtm, 3 P, fP, s6s. 
i)«is tf' Grt^hM V. ilaaMftt 3 F» iV* 
166, note E* Mtifr v. UsgfUjf, a Firm* 


as 5. V. Cf«f4v/, r P. C# 

437* AViM V. PrecStt" rate 1 voL 514. 
FtrPtr V. F^rjtert iPilUMm 

T. a 65 1 . Bifttt V. 

3 (Wi li\ lO.OOte l» 

Lift, 20 a. Bote $• 


H^gmrlh verfus Gf^viUj, Julj i 6 , 174 V ^ 4 ^ 


A Devife to trufteesof a fum of money to be laid out ia the Arfefir<r«f m 
purchafe of an annuity eUcr for 

XioaD Chancellor, rm wi. 

I muftdiTedk the truftees to lay it out in^he purchafe of an an¬ 
nuity free from taxes, whidi is tiic proper meaning of (he word 

//mr (i)»* « 


(1) So Brf 9 /lir V. KitcM. t SJk, tPim. 411. Tyrmmt f. 

I9S. t R*ym, 317. Brs^iwrf r. t Ptf, ^qo, Ddf^sv* yili^rresl, i Bn* 

60s. Bidmf/vti v. Mm-L C6m, Rep, 4. note. KitUu v« 

$4S. CpturmQmn t.Mtvj- 5 vol. 573* 
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CASES Argued and Determined 


Cafe 249* 


SmUi Terfiu Fdhwif yuly lOf 1 742 ( i }• 


A TP ^ queflion in the prefent cafe isi WJictlicr a freeman of 

LfWati lifiiQfe X (by alTigning over fomc Icafcliold houfes to truftees 

over kir«hoU for particular purpofea> referving to lumfclf an elbtc for lifc» 
** ^ cominnicc till after his dcccafe) hai 

•urr^ivrc^err- not been g.ulry of a fraud upon the culloiu of LcnilcfU 
ln|tobsrnicirao 

(or Viftt where the cnift n'U oo( m corameflce tall tfttr hie 4e<afit i Leri H^eir^ki* htU k 
« /rs»i If ne difJ ittrtoi it t$U (jmilti (a). 


'riic calf s cited to prove it a fraud were City verfus Cr/yi 2 Lfv* 
ijOi /faV/ verloa Hti/ff 2 277. aiul ?//rMrr vcrfui 

a Fera. yit. and Cott^rtll verfua CutenU^ at tlic kS^ 
* 73 ^ ( 3 )* 

Loan CHAscritnUt 

I am of opiniau ciut thii la a plaiji fraud upon the cuAoiti, and 
thcrcfoic cL'croc the deed of aflignment to be cancelLd, and die 
defeudnnt to *accou;:t for die Icafcliold prcmiirc% as part of the 
freeman’s perfciuI cHtc; and the Mafter likewife to take an ac« 
count of wlut rents and profits liave accrued upon the faid leafc* 
hold hnufes, f nee die frcemai/K death, and to pay his debts in a 
courfc of admiiiilfnitoni and out of the clc.:r furpiiis to allow the 
widow’s chaml/cr in the firll place, then the relidue to be divided 
iuto tlirce parts; the Rxii to go as die widow’s Ihare, the fecond 
as the orpliciuge, and the third as the dead man’s part, 

X) Kig* Ui. . 174'* f(d* }is. (3)^ Mrnh r, Bwrrtugtsp OKft l 

a) See 11 Get, 1. r« 18.yl 17. vol. Uzj. Ilata v, //trM» M/r 

iCo. a.id nutcK 


Cafe 2501 


ifgtfiW verfus Sl'^M atjJ etifTff July 27, 1741* 


IfasbMff 
wksb ofaeef 
loci Dot rtplyi 
b ll so al«ifioD 
of tbt io 
tfassnfweri but 
so inAot can 
•dnlt aothir^, 
Sul thm isn; Ui 

one og 4 d«« 

MliBsft bia» 


Loud CitAKcsLLOi, 

T H £ plaintilF, an infant, has not replied to Lord Mot/ntJeyH 
anfwcr, who, by Ids pedigree, makes himfclf to be one of 
the heirs at law to the Duke of Bufiinghamjbife^ and if tlic 
pbintid liad been of age, it would have been an admifTion of the 
facli in the anfwcr; hit an iofnnt can admit nothing, and chero- 
fore his not replying does notafie£t him (1.); and for this reafon 
you muft read tte evidence of the p^igree, that I may 
judge whetb<sr it ii clearly made out this defendant ia an bcir 
at law* 


(1) Gmrk Thnr/m ▼* Mtcbwi % f»XT. ajy, oote E» 



in tlie Tune of Lord Cbaneellor HiEDVicnt. 


37 » 


Tbi Ati^rfHy General^ ttl tbi rehti^n tf Chrh and oibert fcrrui Clfc ^51* 

Afwtgomffjf yu/j 2Zi l^42^ 


• Lord CHANcr.i.LOii) 8 . c. cit? 4 t 

W HERE ihcrc are two trult» . 

bar^ this court has fu Acred die la(l to prevail | and to morvtarci^iMft 
lay down a rule that there muft be three, be attended with 
jtreat expence | what turns in ^vour of the laif tnal, is the fo* andirt|cW 
kmiiity and length of examination, and the reafon fur direfling cumioMiou. 
a trial at bar is in order to that (t). 

TheUlt verdiA here was on funkcr erid’^ncti which makes 


this a ftronger cafe than the common one, where there are two 
trials on the fame evidence, and therefore 1 Atall not grant anew 
trial on that ground. 

1 do declare, that for the future 1 will not anfwcr a petition An«rielnai«o- 
•for a new trial, where the cafe comes on upon the cquit]^ re- 
fcrvrtl, for I do expeA an original motion to be iur.de for that 
purpofe, other wife it is tending to great dclaj* c^urt will not 

snfWer ipecidM 

ht U, ivkett 6 e eaoTe conn •& opon the «^ui(x reftnoS. 


There were feveral procfe< 1 ings in favour of the will, which 
make it reafonahie to hear what the judges fay to the verdiA» 

Let It (kind over to the firA day of rehearing in die next 
term, for that purpofe# 

( 1 ) 7&r ▼« Satfifi wti Ewrifjftirf Broxiinf I P* toy. aatg 3tf» 

PiJt Baiir V. HoMitff, 5 vol» 54a. 


hhniff/mtrj verfus Clari and pihertf Nowmh 


1741. Cafe 258* 


A Motion was ma<fe on behalf of the plaintiff# as heir at hw Cori 
and next of kin to EBas Turngr^ whofe will has been fet 
afide for inranity, that Mr* C/atI, one of die trufteca and cxc- wui'^ttQSeu 
cutors of the will, may pay into die bank what money he hs$ Uwiorthcln- 
already received from the tellator*s perfonsl alTcts, and that he 
may be retrained from getting in any more for tlie future. be ud|it^ on 

Acc^ont per- 

ronel eSate Ia jbs veejefijneal cvait# wA eipreiTcA 4 %:lk tht Le|*tl4:uie wouU AaS a rcnsil/ 
S»r it. 


Mr. Ci^ri’s counfel inCfted, tliat notwItliAaiuUng tlicre is a 
verdiA at law againft the will, it alTeAs the a*Jlator’s real eftate 
only) and that he, as executor, is llUl at liberty to fupport the 
will in tlie ecclcfialtical court, and therefore entitled to gather to 
die aflctsofhis tcAator to defend the validity of the will* 

Loro Cjiancilloi, 

I have often thought it a very great abfurdity, that a will 
ighich conflAs both of real and pcrfonol eftate, notwithftanding 
it has been fet afide at law for the in Canity of the teftator# (hall 
ilillbc litigated upon paper depoCrkuis only in die eccIcGaftical 

courts 
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CASES Argacd and Detenamed 


MovreeiitiT court, beoiufe tliey hafe a jurirJidios on account of the perlbnat 
»• L4KS. difjiofcd of bjr at« 

I wifit gentle:niMi of abilities would take this inconvenience 
and abfurdlty in^o tl:cir con^ider^itlon, and find out a proper re¬ 
medy hy the aOiflance of the ]efjil:«cnrc. 

Uut| as the Uw lUnda at prefent, it is not in the power of 
this court to intcrpi;fc, fo as to Hop the proceedings In Aeecclo* 
fiafilial court. 


'Hic tellator has left a very large perfonal edate, but has not 
trufluil Mr. Cl»ri alone, for he has appointed three more truf* 
tcu, who have a j';int powcT, fo that no one of them can a£l 
fep.u’Aiely. 

And ilwrefore to tnfwcr the end of the morioni this method 
mull l^e taken. ^ 

1 will ilireS rdr. Ctart who has received looo/. of the tci* 
tator^s nioneyi to pay it inui the bank, not to the account of the 
tniftces, but in the name of the Accountant general | ami that 
iftt tliere ihall be a receiver appointed of the whole, cflate, who Ihall 

liiwiSe^«ijk, M pny in what he receives from time to time into tlic bank, with 

Accountant gcnerars privity, whilU the validity of the will U 
Mfrd} 'Mi C't.itcillng in the eccMiaflical court (i)» 

1 reccirrr of the w paj ie, fraia iioM lo time, whet be meim vUlft ihi wilt 

b eeoceUii*^ ta Uu vccleauki^l cmul 


ne defenSjoe 
erdrrrd tt pay 


(i) See 
•85. 




Mt 126. V. Mwu I vol. 


Cafe 453. '^•--•M'crf'ts ^fi 7 /rr, at the Rolls, 18, 174a. 

A feme covert, \ Feme covert, hiving a f^parnte efl»tc, fels workmen to 
who bad ■ fepa. work in !H;r liulhami’s houfe, without his dlrcdioiis, and 

^0 pay iliem i tlicre arc other creditors on tlic fame 

lBherhuft.i*vt*e fwU 

hnirc, wiOkoi ha 4«reniore, aitd rwiilfec to pay :K«n; $UM^tr rfih itrAr doubted, «betber a parot 
fiomjfe cao fubyeO laad^, boc fee iubmlBin^ ce pay, Us Jeareed auordinj(ty. 

*rhc bill was brought by rreditors agalnflthe reprefentatSves of 
C 3^0 ] hufband, and the widow tu have die feparate eftate of Aiirj 
Mrfifr^ and alfo the alTcts of the hufband, applied towards fa- 
tIsfaAlon of tl'ictr debts. 

Mafitr cj tht : I doubt, whether upon die bare pro- 
mife only, that is but pnrol, her lands can \k fubjeQed, which 
is what is firayed by the bill $ but die fubmitting, by her anfwer, 
to pay, thought this a good reafoii for decreeing accordingly (t }• 

(1) Hii Honour dtrcfled in account stion of furtKerdireAioDi referred till the 
of tbeprrf.oal edatc of yshw Mi!h, snd Mailer had made bis report. Rtg, Utf 
of his debu and legacies, and an ea* j 4 . 1741. lol. 75). /Vr/v Ma/ert v. 

J airy of what debts the defendant Afn^ FiJIer^ 4 Sts. Chn. 19 UU^ V. 

cootriAed for and agreed to pay Ft/, jun. S77. FiJertiim 

out of her faparate efiate $ the couSder- /<ird v» HMfJhsifs Mr 68. 



m the Time of Lord Chancellor Ha&dwicu. 



Qirtvfright terfm PtJtnejt *]ulj 191 1741* 


Cafe 254. 


» Lord Chaitcxllori 

W HERE a bill it brought in this court to hare a par- On »bill 
tUion between two jouitenaiits, or tenants iu common. * 1 \ . 

the plnintifT muft (hew a title in himfelf to a mnietyi and not 
alied^ generatjjr that he is in poOelTion of a moiety^ and this i*> 
ftriAcr than a partition at law^ where kxtui is fuiQcicnt ^ tlic 
ilatute of 8 9 e* 31* was muile for that reafon. 


-1 




fKi, 


inttib 

ih' 

III 


.Ai livl 

4l*‘ } 

ri;46- 

(>ut U ii 


U Of 4 iUACljr (|)< 


Here the reafon is, becaufc conveyances are dircflcil, and 
not a partition only, which makes it difcrctionary in this court, 
where a plaintiiThas a kgai dtic, they wil! grant a partition or 
not, and where there arc Aifpictous circumllaiiccs iti die plain- 
tiff^s titlci the court v/ill leave him to law I 

But thU being founded on an equitable title, I muft determine 
it, or otherwife it would be without remedy* 

The plaintiO* nec<l not in hU bill fet forth a particular title, but 
a general feifm in fee. 

'iliere was a decree at the lUtt for the Maftcr to look into tlic 
cafe. 

The Mailer’s report (latcs the title, fufpicious cticumflancei 
of forgery appeared in the plaiutill''s deeds ^ which, titough not 
forged by him, yet if forged, invalidate the plaintiff’s title: an 
order was maile to look into the deeds, upon which the plaintiff 
deferred that title, and fet up another, and prayed leave to bring a 
fupplcineiital bill on that new tUk, and there arc evidences of a 
fori;cry- 

fc was infilled ou the plaintiff’s part, there ought to be a trial 
at law. 

But the defendant is not concerned to litigate this title as to any 
right of his own, only fo far as to fee that Iw has not a precarious 
partition and a bad conveyance, and that in a cafe where it is 
difcretionaty in the court to grant partitioa or not, and would 
put the defendant to a great capcoce* 

The evidence here U all on one fide againll the deeds: but, 
on the contrary, the title U deferred, and therefore it is not in¬ 
cumbent on the court, where deeds are (b impeadicd, to grant 
a trial betweeu parties concerned. 

There have been cafes where the court has condemned deeds 
without a trial, for I nils ace, J^hn JPartTt cafe, whq was di- 
refied to be profccutcd by the Attorney General, and this by 
order of the Houfe of Lords. 

The title ou the original biU mull be laid out of the cafe, and 
cliCmiffed with coils. 

Ai to the title on the fupplemental bill, the objcdioa to it is, 
that it only iliews an equiublc otic, not a legal one. 


[381 j 


(1} A7dr ^srirr v. Cnrwii^ aj6« 

A a 


VoL. D. 


Where • 
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CASES Argued and Determined 

C4ftTWfti««T Where a fine and non<blm u levied by one who got poflenion 
Vvi.Tiiev. ji forg^ deed) a court of ec^uity would decree againft dus 

Thecmifcwil fine(l}. ^ 

4 «sr«e 44440 a 

6de UviU wilder 0 fbr|ed iked* 

But 1 mufi in tliU decree diredt tlie plaitUifF to proctfre a 
conrcyance by bU trufteeSf and die Mafier to conGder whefare 
fuch. 

Funher objeAions hare been made to the title: circumfiancci 
offnud in the convvyaiiceat want of conlideratton) 

Thcfc objef^iona arc not fuch ai concern the defendant in 
refpccl to the purtition, for If the cwneiv were in equity ini' 
tleil to have a teconveyajice on the fraud, yet the defendant not 
being privy, and theperfon being in pofieifiDii who had thod|gal 
title, andMng party to the partition, die relief would notexr^d 
to that, if equally made, but the court would decree fubjcQ to 
die partition ^ if, indeed, it was defective in law» that would 
bean objection, but aa tliey muft come into equity, they muft 
do equity to the defendant* 

The Jaft confideraiion is, what I am to do ? I am of opinion 
that I may decree a {nrtition 011 the fupplemcntal bill, and the 
panies on both fidcaarc to procure the trufiecu to cunvey *^ and 
die Madcr will confidcroi that on framing df^onveyancca^ 
and, if any doubt (hall arife, may come before the court on cx« 
ccpiions* 

The plaintiff mufi piy the whole cofts of the firft foit on the 
original bill; and'I mnil reverfe the decree on the original caufe 
with colts \ and on the fuppkmcnul bill make a new decree for 
partltionj and referve the colts (a]« 

(0 V. Pf€t^ CivT. 150* (i) Rf*. Lih. A. 174K ful. 706* 

I iif. 259 * 1 i99« /^•*389, 

390. 


Cafe 25y« Canmr rerfus Ttt Earl ^BAknmnt^ Jafj 31, 174a* 

VfLw ihc debt H E qucftiOn was, \Vhcthcf BngUfi or injh interefi ought 

eorttr'.dked ^ ^ ^ allowcd i 111 the prefent cale the debt was contrud- 

Is RniLinJ, bat but a bond taken for it in Ireland^ to be paid at 

the bftrHl tiksn ..’ji,. * ^ 

for U in InUtd, a ccTtam liroe, and at 7 per cm/. 

CD Ks p4j«l 0 t a 

ceruln im, unitXJfa it Ihatl urry Iri^ lattrcft (1)* 

Loup 


(i)Prrc. Cba. 118. I /*. 396. 

9 E^. Ahr^ tSf»l89. ^aumitrrsy. 
f 4 jt. 4f^5. But iecu4 if rhe bund con:ra£t 
or DKJMgage was executed n 

V. Bi^rt if Angk/fmf 1 P* M'. 696* 
V. CvvwAp* I vol. 717. i 
4:7); in wbUh cafe focb conirsCU 
oHecuni ei could only c;.rfy iowrefl at 

^v€ pmhJ*f 4 rcmu uacil Ue flaiuM 14 


Cf. 3* e. 79. whkh rnadt, that lU mort* 
gages sod ifcuriue* executed/«(?«Mi 
inis upon in Mrmdw the Cihmet 

bcariog iourcG not exceeding 
frr ftmt. flitJI be Valid and c 4 eAutl{ 00* 
kli tbe Dooey lent fliaJl be known at 
the time to exceed the value of tbe pro¬ 
perty pledged. However tbe foie ftill 
buldi, whm tbe intereft is above 6 per 

cent* 



in the Time of Lord Chancellor Haedvicsi. 


33a 

l^ORD CHAMCBLLOft) v 

It is infilled the bond ought to carry J?»^/j 4 intcrf ft, and if it 
had been a fimple contra^ debt only, 1 (hould havd been of opi¬ 
nion it ought, and the Tariation of place would hare made no 
■difFerence* 

. But where tlie fecurlty is given upon an cftire m /r^Arm/, it 
mdft be confidered si referahk to the place where it is made, or 
who would lend nionev upon Iri/i fecurity t 

As to (lie cafei of Lord Ranth^b verfus &V ychn Cl}<tmpAftte^ 

% Ffrn^ 395« and Prtc^ $n Chan. \ aB. cited by Mr. Bmvn \ 
they are quite diir:rciu from this, becaufc the bond for fecuring 
the debt was executed here in Kn^tand. 

^ There might be many cafes cited \ as for inftance, the tranf- 
among merchants with regard to the rt/fundtnlUt bends^ 
which c.irry ic per ttnL though entered into upon an agrcemcnc 
made in England \ jet, as tliey relate to matters arifing in tlie 
Eaji IttilUis they will not be deemed ufuriouf^ but liiaJi be bind- 
ing upon the obligor. 

If I was to lay down a rule that where the contradl is made in 
En^hmiy uotwith(landing the fecurity is taken in /rvArM.f, and 
the eftate Ucs there, it Hull be governed according to the rate of 
intcreft upon niuncy in iSnglundf it wuuld bc attended with ill 
confcquciices. 

But here is a mucli ftrouger circumftance in this cafe, for 
there WMi actually a fall of timber upon an eftate in Irtland^ and 
a thoufAiul pound mi fed of hrtjb money to pay oft the debt* 

Therefore let the exception to the Mafter's allowing trifi in^ 
tereft, upon the bond, be over^lcd. 


ceni. And it recsii, that the onljr 
procefls fueh ^«ihAr as are entered into ss 
rdlotfml rvenruttr for money lent m 
wmtgagtiy but not mere fojeasd contrsds. 


Vt.h' Orswr V. 3 Ktp. 41 {• 
T. s Br 9 » CV*. R y 641 . 

W)(b mfpe^l to legsctci, Icc ^amuUr$ v« 
Droit, p^. 46 $. 


Siattni&n rctfui Oldham^ Jnly 3 f, 1 ^ 4 t 4 


[ 333 3 


Load CiiAHCitLOA, 

T HltS comes before me upon exceptions to a Mafter*s Cafe25ft. 

report, to whom the caufc was rcfcrTcd, upoiv<i deem w 
ecivant. 

'the court, where there is fuch decree, never fufler it to he 
ftgned and inrolled, becaufe it ties up their hands, if iKrn; 

(hould have been any dek& in (he directions of die decree, fioni 
relieving iu that pardcular, and defeats are T«:ry (reijutiu m 
cafes of this nature, and thmfore the decrees are kft u]>en, in 
order to give parties an opportunity to. re-hear, where dirctlioiis 
in a decree are ImperfeA, 


TSft cmirt •'em 
foAWi ^ U'Vree (• 
jkCouTic a* 1 m 
iu»l m- 
lc*l» bee .u^e SC 
Up itiArr 

luAdifimn lu- 
AautdtMVf bc«a 

diftCbaivT (fas 


A a a 



CASES Argued and DeMmined 


3 >d 


Cafe 257* 


Parterube Ycrfut 2| 17421 


Loud Chancbllov, 

S.&tnteivU. TTTHERE a pl^dff ia charged by an anrwerj he muR 

afc utc VV dUcharge himfelf by proof, aud cannot do it by reading 

A the whole anfwcr, as he may at law. 

«niSrtr, m* t 
be diiehvicJ by preer. 

A tenant fuf An eaception is taken to the Ma{ler*s report, tliat he has 
clurgcd the tenant for life without impeachment of wiile, with 
pcacbuicflc ef fcvaal lums for the repairs of tenants' houfes upon the eftatr. 

wa<tr» (hall 

•bUj^rJ e* lici'p tciiMU* boaSM Ib ftpak* 


HnrdnvUif over-ruled the exception, and faid, nohit*ilh- 
ftandit)g tenant for lift is without impeachment of wailc, he 
fliall be obliged to keep tenants* boufes in. repair, unlefs tlie 
charge is exceflire, and Ihall not fuffer them to run to ruin. 

Kot only cm- A queflion arofe upon the fpeciai matter of tiu: Mailer's re- 

whether prol evidence ^ould be admitted to expUin a 
buttA tbe tmu written agreement. 

man Jaw bvJbf* 

tixe fttiuU. Co odS ABy Oiiof U «b timiwnc ta writJBS by ptfol etUeiuc (i). 

Loud Chanceu.ok, 

Where a marriage agreement is complete, and reduced into 
deeds and writings, to fu|)er*ddany diing aftemrdsis a very un¬ 
fit vourablc cafe. 

By the fcttlemcnt the portion of the wife appears to be $300 A 
and at the fame time (he gave a bond to the hulband's father in 
( 3^4 ] t}tc penalty of 1400A for (ecuringyooA andfignedby her, but 
at the bottom the bufband in his own hand hu writtenj Jc%vn 
tiu to he t/ty debt. 

Parol cvidcpce has been read to expbin tliis nSair ; but I am 
of opnion that evidence mud be out of the cafe, and no 
advantage ought to be taken of it by eitlier lide« 

As I am obliged to confine mvfelf to the deeds, it appears to 
me lobe an extortion in the fiither of the hulband, after every 
tliiM was agreed. 

Tot wife figns the bond, and tht ^fband at the bottom 
writes, lowntbie to he mj debt % what is the natural conArudion? 
why that the wife became fui^ for her intended hulband to 
pay the fsdier this fum, moQ probably for a debt tlie (bn owed 
the father. 

To add any thing to an agteemcDtia writing by admitting 
parol evidence, whid would adefi laod, is not only contrary to 
the ftatutc of frauds and peijurics, but to the rule ot common 

(1) See L«ir Vi t Clm% Fey* Cis* Sip. hevew^Shemmd^ xSn* 

I lOi inJHtm Vi Ckitdy I Bn* CAs. Jt</. Cbm^ Fey, i6i. V, Smdumt^ 

^S« hmd P§rtmere V. bimru^ a Bn* J Brt* Ow. Rgf* 388. 
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law, before that ftatute wu in being i and therefore I fhall PABTeaicsB 
dircA that the wife’s real eflate fliall not be charged with the ** 
payment of this bond (t)« 

* The wife too in this cafe had a feparate eflate by rirtoe of the a huftus bn « 
marriage fettlement) the hufband had an incumbrance upon hU 
eflate, the wife advanced money to pay it off, and tlic leceipt 
' from the mortgagee was delivered to her} the queftion is, who him ^cba^lni 
ther this was a bounty, or a loan only from the wife, for the re« <^be 

ceipt is not produced t if it is by way of loan, flie having a fepa* 
rate eftatCf muit be confidcr^ as a diftiiift perfon, and is lookeii on only 
equally intitkd to flaod in the place of the mortgagee as a 
^rang^: and it is like this cafe) Tuppofe a huiband lias a mort* 
gage upon his eflate, and a wife joins with him in charging her ^ b^iiUu, u 
own, if fhefurvives him, though her eflate is liable to the niorr* ^ 

g;igee, yet in this court her cfl.itc (hail be looked upon only as a pUi<. 
pledge, and flic is intttled to flund in tke place of tlie mortg.igee, 
and to be fatisfied out of her hufbaiurs cllate* 

Itwasrefened back to the Mailer to review his report, and 
to inquire into the nature of the receipt, and to examine the 
banker who anfwcrcd the wife’s draft for mis fum of money* 


(0 Decreed, that in the faid bond for 
iecuring 700/. f^arJ oogbc 10 be 
coofidered as a forety for pJainuff* her 
kuJbinda and in cafe any pvt of the 
money due thereon fhall become a charge 
on hv real or perfonsl cftaie. the fame 
ought to be exonerated by the plaintiff. 


i?/'. Jf. 1741. fol. 431. So Tttff V* 
Atifitmt 1 /*. IKn 164. L^'tim v. Mirrim^ 
I yfj> 313. and C^nHm v» Hmptr^ 3 ifi#. 
Gfiv. ffrp. SOI. in which cafe this point 
wai fully difeuffed. Vidt CVfM v. 
414- 439. 


8 miib verfus Htifi'mt ZtUet Augufl 3, 174a (i). 






tp «n eiccuror, 
ht be^rea 
Seerre, he rujt 
cMibO % 
ment, end it 
d«ei n«c at ell 
alter ebe oataie 
of tho dcoeaS, 


Q /iJ John Smith was concerned with the bte Mr. Hafi'tns Stxkt ^ * 

^ in the auJnage duty, under a leafe from the Dutchefs of 
Lcfisx, and the IcfTees entered into articles mutually to iodesmify v^tion es 
one another: bir y^hn Stnith has paid aooo A which was the fifth 
that Mr. Hajkin: s/ikt ought to have paid as his (hare, for which 
he brought hUbill againfl Mr. Hnjkins Stiltt in hia lifetime 3 and 
at the hearing of the caufc there was a decree, that it (houlU be 
referred to a Mailer to fee what was due to Sir ^thn Stnithi very 
fooo after lAr. H<i/kins ffri/vdieJ, and by his will appointed 
Frafuit Ha/hiit/ SHUt Eyltt his executor, who, before the 
Mafler had reported the 2000/. due to Sir John Smithy confefles 
a judgment to his father Sir Jtbn Ejles for 6000L the exception 
is now taken, to the Mailer’s reporting this judgment to be of a 
prior nature to the plaintiff’s demand of 2000 A under tlie de¬ 
cree to account. 

Aitmuy General for the exception, in fids, that though 
the decree does not afeertain the quantum of the debt, yet it goes 
fo ht as to alter the nature of it, and to give it the iao£lion of 
2 court of equity. 


(i) R^. Lih.R, 1741. fid. 43t« 
Aag 


Mr. 




3*5 

9lftITP t, 
flAKItll. 


3«<5 ] 


(I) 

S 40 r/i ?. 

WViimi, 


CASES Argued and Determined 

Mr« Murrfty on the fume Htle faulp the point ii here determined 
in the clccree, for the demand U liquid^ucdi and the d;re£lion t« 
to take the account onijf for the benefit of Mr. Utf/kim StikSf who, 
iu lit liberty to dircharp;, but it now comes out that he was not 
able to fet olT a Angle farthing; b that as there is no variation^ 
but remains as it did when the di^cree was made n lujnklJted fdm| 
it mud have relation to the time of the decree* and tlierefore 
dinars greatly from a common dorer ^oed 

It is ihi: ail mini llrauon of Mr. Zllk$ who has confeircd 

tills judgment lo his own father \ and it would be very hard if he 
may thus poAponc a aeditor for a certain fum> to a judgment 
given tufo near a relation. 

There is another clrcumflance for Sir ir 

Jihn the judgment creditor, had notice of tlic dcmandi 
ami llktfwife of tlie decree, and therefore lent his money with his 
eyes open, and ought not to be preferred as he was no ftrangcr 
to this rranla£lior« 

t 

Mr, On/, counfel on the other fide, faid, that here is nothing 
in this decree, but common dircAions for the Mai ter to fee what 
is due from one party to the others and it may come out that 
there is a balance due from die plaintiff to the defendant, and 
cannot he called a dnal decree (ill the Ma(ler» report isconBnn^ 
ed: he iiiAiUd likewife that it is an sccoum to be taken generally 
between the plaintiff and defendant, and not, as Mr. Murray 
fatd, for (lie defendant only to account In aiifwcr to the point 
of noiiee, he cited die cafe iii SJk* 507. Mafin vetfus 

IjORD Chancsllor, 

I dioughi tills queffion ha< bem determined anr fciticd \ but 
ingenious men 1 find can take dilUuddonr, where die hing itfcif 
will not ailmit of it. 

The difference Iietwcen a decree tjrwf and a Anal 

decree, was taken and fetded in the cafe of Ahrrh verfus ilt 
JioH% ^ En^anix Caf* iu (be time cf Lord Ch* Tafh^tj 217. 

Decrees of this court are here put upon the fame hiotuig with 
judgments at law (I}, though they have not obtained the fame 
privilege (here* 

It is allowed that If a deern is ohuined againft a teflator, or 
his eiccutor, quod comptUH^ tt can by no means be pu: upon an 
equality with a judgment confetlcd after fuch decree. 

jideirtequod couipulet always concludes in the fame manner, 
and yet docs not vary at all as tc die eicxutor, for before a final 
decree die executor may confefs a judgment, and docs not at all 
alter the nature of ihe demand, norwithfiandbig the words are 

* It «w heU S7 L«rS CkoaetMot Ctmftr, tbit m neealsr mar pty SeSo af « 
Iii jhrr auan tfttr 9 Srcr»« faad S«L m after a inal oM, Mr tiM a ^ccrei 

M iAtbSBMvc sf sjiiSfaeJit 

•b V. Dsraley^ t P. AK. 621. /rty* Free. Cba* 179. bbptmf* Marks, 
Lsar» z yem% Ap* Nafim v. | ytf. si^ 
a Sulk, 507. ▼. CteL 


inferted 
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inferted in the decree, that ioci party ^ 9 pay\ for rhefc worda nie ,****^" 
only adircclion to the Mailer, to infert what (liall ap[>car to be *•*•*•• 
due upon the balance to either pany \ and when the order is made 
'abfolute, the money is to be paid to ihe perfoii reported lobe iu« 
titled. 

Thefe decrees have been truly compared to itdtrlocutory jujg« 
ments at law. 

Suppofe a man dies indebted bv bond, and la likewife iiulcbtcd ab adWinofco. 
upon covenant, and an a£lion is brought upon the covenant, niul hirusht, 
an interlocutory judgment U yw*/ rreuperd^ tfr. and br^oti: the 
writ of inquiry of damages is executed, and final jiid^mimt rtu 
lered up, the teflator dies, and tlic executor con Idles a juiig- 
meiitto the bond'Creditor, he may plead it in bar to 

upon the a£rion of covenant* ruun k« 

to a 

M^citdilor, be nay U U b«r WiPin/mUt M tb« vI u>vi.u«aC» 

So here in equity upon a campttM^ it docs notpafs [ 3^*7 ^ 

in remJuJkaiam^ till die Anal decree. A a. cfri' ^»d 

u(K*» 

Mt f«r> <• rref jutikttmtt dU ihe Dful Jvire«. 


But here it is faid that their \» a liquidated fum, and nothing 
appears on the part of Mr* Hajk'im Zt'iUt by way of difeharge 011 
the MaAer^s report* 

But it will be very dangerous to admit of fuchnicc diAinAions, 
for the points with regard to aflets arc numerous enough already, 
and I will not fuRer ticm to be made upon the particular wording 
.of this decree. ' 

But even the fa£k here docs not warrant tlic diftinclion; it was 
faid in the Houfe of Lords, in the cafe of Mttrr 'a verfun iht lUink ii,jf,!.rhi^.rtr 
Engl&niy that in a icern quod compuM^ it is impoiriule to priv »« **• 
nounce who will be die debtor or creditor, and no llrcls U10 U; cft5cfW<ii^- 


laid u^Hin the words (hat eucb pnttj Jo pay in the decree 


tttt for till die 
Kcuuiii ukco, 
jMif^iirittU* 10 
prwwKC wfakh will be iba Scbior wr crctUtor. 


The exception was ovefruleil, and the judgment creditor was 
decreed to be fatinAcd out of the afTets of Mr. Hujkita Stdet, pre* 
fcrablc to the plat mi ft' Sir J^n (i)* 


(1) So Mafia v. fflitiamst t Saii, joy. 
Darftin v, Earl ^ Qjtffrdt Ertc, 
lES. Go^ftiiovi \\ iiMnUdt 2 
299. Cmra Jqfifih v. Afo//, Frrc. Cha.yq, 
Bue ic oow feems (eiUee, that where 2 
«.terse is oblaiaed at ibe Aiitoferediiors 
] f an acrount of the teftator*! perfooal 
at will bind other crediton, and 


if they fue at law, the Court will award 
an iojundion. Marfrao. Afartm, j 
an. Dwgtat v. C^/Bf, cite d r EH* 
Cha, lap, 184. OM/rv. Frjvr, 3 Brp* 
Cha. 23* Hardci^lU V. thtttlt* 

4 Cha* 165. Vidt rt/am 

Lowthtaa V. Jiojillf 4 Bi#. C 6 a, >Rip, 
167. 
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CASES Argued vid DetermineiS 


Cufe 259 * £aLr Tcrfui PriularJ^ aliai Auptjl 4 » 1742 (l)* 


The r ■ 1 H E defendant in diia caufe lui demurred rotlie difeover^r, 

U fought by the bill, with relation to the perjury in 
wjrh A fuit of hn*, charged to iw committed by her procurcinenc: and 

penury iu a likcwil'e to tlic dHcovery fought touching the piucccdiiiga before 
LTinu'l!!* deleg;jrct; (he has .ilfo pleaded die common plea of iiue and 
U,.* hpr I'Di* uun«claim in bar to the title fet up by the plain tiffl 

can fMAiv and 

w.ie u> rbe is^orery foufS* miKernuf the pfeceedlsfi helun the ddr|tt«9. 

Lac*! ; 'bcJJ» Jm ,t leauue U im Dcltaaui ctnooi be vcM» m ihii a a JemanJ foe rcil. 

cA^Ci’i a d xhiy piMit4 therr b) Uvi, An4 ia ausuia M itUon to the pcrfonal efistt mI}', 

aad alU^i iht izmvftt v lelhii iurt» 


Theraufetof demurrer arc two: in. That wh:ic U pray^ 
with n gard to the perjury, would fubje^ her to piininutieiit t 
silly, 11 Jt the proceedings in the court cf delegates relate only to 
perfona! cllare, and therefore die if not obliged to fet it fottii, m 
ibis if a demand for real eflate* 

Mr. NcAf upon the i)oint of the fine and non-claim, cited for 
thcplalntlir^//r/r rerfut 2 368* 

Mr. Mrrr/ty on the fame fide, laid it down, that the didmfllon 
here widt regard to reading fcntencca in the ecclefiailical court, 

[ 3 ^^ ) i&thisp tl)at if the precife point is determined there, itniayln; 

read here; but if it was only a collateral thing, and not the di« 
Tc£t point in the canfe, which came befoic the ccclcfiailical 
court, it cannot be read here* 

He allowed the defetidant waa not obliged to fet forth, that Hie 
fuborntrd the witiienes at the trial at law, but the muy ahfwcr 
whether tlie verdiS was not principally‘obtained u|wii die evU 
d;:nrc of dila perfon, who was perjiirccU 

Hiat the demurrer therefore covers too much, and if defee- 
tiv.'in part, it is bad for die whole, for a demurrer cannot be 
fplit. 

A$ to die fine and non<talm, he iiifiAcd tliere was no non- 
claim ill the profeiit cafe i for die fine was in 1733, die bill filed 
fonn after, and the pica aiul tufwcr did not come in CiU 1741, fo 
that here was a pruecedUig all the time* 

Another grouiul, he faid, for not allowing (his fine ivas, diat 
it is fraudulent, becaufe the defendant lus changed the ixifTenion 
by euUulJon with the iciianti of the cflate, who entered into au 
agreement to deliver the poflefBon, provided tliey may pay their 
rents into a^diird perfou’s hands, until the event of the fuit here 
was over* 

Mr* Br 9 vm infilled for the defendant, dut nothing was done 
from the year 1735, till 174 ii fothat here is a quiet poflVifioii of 
fix yean at leall* 

lloEO CHAUCeLLOU, 

Thou^ a fine hu been levied, yet if it is under circumftances 
of fraud, the court ought to prevent the fteuling away an ellaie 
in diJi manner (a)» 


( 1 ) Lit. J, 1741 , fid* 789 . (a) Atn 381 , ' 

Firft, 
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lurdi asUiht dcmurrar 4 BAKtt v. 

I tlnnk it piopiT, bccaufe \t is plain all the matters rerentd to **•*'*•*»*• 
hy the bill arc relative to proccediu^ in theeccletiaflicalcourt. 
the demand in this court is for real eftate^ 1 think it would 
of ilan^'crous conficjucncc to admit the fentenceof the court of 
dcicxatei to be read here, whd proceed by diffaent laws, and in 
uutrers relative ovAy to the pcrfonal eftate (1 )• 
li* indeed, in tlic life-time of Admiral Hsfttr^ there had been a 
pro|)er fuit inlHrufcd in ilic cccIcGaftical court rclauntj to * the ^utc, In 
iinrria^, and fcnicnce lud been gu'cnagaiidt it, that would have mxA H^jkr't 
bound* everyboiiVi IxTcanfe it is final and conclufive, as bciuir 

1 » If* f f t *-i ' ® l«ute»Wi* tuunft 

tHC proper junfaichon, and fo in cafes of tnc like iiarurc# ic, wuuU iim 

cvgrjr 

b*iy, belrtg (oncls£*<, m U ii the proper jttnttliAioa Sn car«« 01 (hit lucuro* 


Butlterc it was a mere collateral point, which came before [ *385; ] 
the cccIcHallicnl court, for it viu a quelhon relating to the ad* 
minillralimi, and the marriage was mcideotal oiiifi 

It is to be wilhed indeed, that the pnx'ccdinys in all cafes Tinttbfprv# 
were unifonn, but as the ecclefijftical court is ibe law of liie i>U 

land, it d'jcs fonn iimvH liapoen that they detennine cf'iTtra;y •.oai- 
upon the Uinefack, as in the cafe 01 Aiwv/./^w and 

t n’C.nt (hj 

UrAirticU court fro^ucBlli dcbtrmmu st^iUiry upou »b«: Ljk I lOj* 


The demurrer as to this part, therefore, inuft be allowed* 

As to the other part, I do admit die defendant niiglu demur, A> a demurrer 
ai to fo niurli of tlie l>i.U as alks, whether flic procured the fub* 
ornutiun of perjury t hut llieii the quellion will be, whcilicr the tCrpnllrfHC 
deremlant might not have divided it, and anfweredas to theevi* J- 

deiicv cj[ mflucHciiig ilie vwUia, aiid wJiichwaspn 

cured b> iu?r, ^.*I) m 

rUUoa O iU: ul peejurj* 


It is truly obfcTred that a demurrer cannot be good for part, 
and bad for part (2), and I think the queition as to tliw infiueiu'e 
of evidence is a part of the other quell ion, and that it 

t.^iiotdiilinA, but rnutualiy relating one to the other, and tiicrc* 
fore the demurrer is proper* 

(0 It frcois a clifeorery muft lead to (i) See £«/ ^ Stiffen t. CrcM, mtii 
fomediing material to s fuit at la*v or in 1 voh 451* 
cqaiiy* v. /fvav, cited 3 

C^Mt, H'p. 1 9 3* V. Fiftbt X Ftfi 

49s. Fidt Dj^iy V. Dj'Mifyf 394* 


* Till* mun be uneedloul is civU uTet, Sir ift ts friPierf, U b«i finee beee de* 
icrveiAc*! In ihe fCimlf: «/ tfaat t^*n Ginttnec u nu buf to a prWeruuwA fur 

Sie Sl Tr> vet. XI. t^uhklv X«rfjliu^ TriiL 
f A (leiren who provtU « will In the fpiric*^ rourt, bp which be fwore th* 
Wi»ofl^tu»klfflein)ry, •AenVinli cunenverteJ the fuBe«;U4(l4W, o* r| 

bpoa wliicli uk ilTue wjs SiredcS or ind Km<i4 m« yifrii 1 , 

a;i;i bdWe LnJ C« 9 /cr. i^$de Fa, /itr, lUk p. 65. fc6. f. 

I am 
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BaIM V, ] 

Bsitchaii*. 

Tb« ptodi'i lik««ilr 4 fine and 14 bv C» the tilU fet «p bj tb« plainfifi'} Lorfi 

ifdr^nkh ovrr-ruli'd ir^ b<Kiare tbc pemkacp of ilU /kit bcre^ u it 4 pnper nuner ot* 

^ prercDtvd ibe niuAjniot'tbi: fine (i)» * « 

to the objcAioo of referring to die former proceeding^' 
though i( mnv feem odd, it \$ nht at all neccfTiiy to rebte hot^ 
theTme W4i levied, onljrtliat tlie perfon was feifed, and that he 
levied n fine (a). 

An objedion hoi been made, that this is not a tru(l<{late from 
Admiral If^trr, but a legal one fr«im liim to B^ker^ his heir at 
law, who dcvifcd it in trull for tlic benefit of Ins children. 

X 390 J Now 1 will not Inj it tloum gcricrallf, that in the cafe of a 
trull dilate, a fine and non<him iltall not prevail} for, fupimfc 
a fine is Icvteil by a perfon in pofTciEoii, not alTcflrd by the trufli|^ 
tlicrecaiibe nodoubt but the rsmatnders would be barred hf the 
fine, and it would be of dangerous confequence to property if it 
waK otltCTwife. 

The plaintilF was an infiiuc at the time of the fine levied; I 
will lay the trufi out of the csfe, and fuppofe it a legal efiatc^ 
the infant might have a bill again (I the perfon in poflcllion for an 
account of tlx rents and* profits, for the perfon in poflclfion is 
l(H)ked upon only as a guardian for the infant (3)* 

llic bill prefened by tlie infant, when he came of age, is not 
at all more improper, draii an entry at law or real aQioii brought, 
to avoid the line. 

Vox other wife it would (tip up the jurifdiflion of this court, if 
you will uoi allow, where it is a proper matter of equity, a bill 
to prevent the running of a fine* 

Kut if this .was not quite fo ftrong, tlie other objeflions arc | 
and if 1 was to fuller the fine to be a bar, it is allowing the de« 
fendant to flcal away the efiate. 

KeetwfdBfioA It was neccfiary to fupport this plea, to have fet forth a full 
bc^tikrn^eu an fufitcient anfwcr, for while a plea is drpetiding, no ezeep- 

^ taken lu an anfwcr, but the plea mull firft be rc- 
i.fWUutnufi moved out of the way, and that was die very reafon the pbintiff 
).iy by till the plea was detenniued, and accounts for the run* 
j much time. 

Where trniAte It js Very pTobablc that the application to the tenants was 
ginecuaJiUouil merely witli a view to the feheme of tlie fine, but the polTeflion 
/(Iveil by them to tlie defendant was not abfolute, but under 
107 UiMr terms amounting to a tnift, for it wav coiiditiooa), provided they 

fcrSiT^i'u/kit ?*y ^ perfoii^s haads, till the fuit was 

Lv«umuhfS, dccermincik 

4 fifle Icv^V uft- 

4tt /«cb 4 foXXtfboaf will aot be ruflcivfi w lbafi« 


am xs fully of opinion the plea ought to be over^rulcd. 


(O F'nrii V. 1 Bf$. Ciw. (3) v. I Tfru. 

Bif^ sfio> >95* v» Btrtift s Ftn. 341. 

(s) Ztmy v. Ltrd 630. JUn v. Saytr, i Ftr 9 » 368. 

WiU 
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Will a court of equity fuflcr a finet kried by a perfon who has lAktt 
got fuch X polTefllcii, to ftand? I am furCi if 1 fhouM, a fine, P^'^***'** 
whiih ib faid ro be a folcmn afl, and an end to all coDtMverficH, • 

would ccafc to be fo, and would be intfXkluAory of numerous 
‘frauds t even at law, fiiKS will be fet afide for fraud, as iti the * act, 
cafe of a tenant for years C>)i this U a much Uroneer cale, 
and therefore tile plea mult be over^ruied. 

b* !•*, mSS 1 IftVfO* 
OuAerv ff lud*. TiAuilfc 

E?ca ct UW| 6 m$ «iU be fet aliSc for inud, u ia dir caiw wf ^ UiOAut for 

(f) Fcrm0r*% mfr, 3 Cr. 77. t F^‘ 481. V. Ttweriti^ t rtni, a4l. 

Sec BrertfM v. (»«««/, oMtt 24O. 


JTbiuh/reb verfus jfi'iHfl 4, 174a (i)* [ 39' 3 

Cnic ado. 

T H IS was a hill broujtlit founded on the ti;4ht of ihe mayor, Tht kIaIhi^, 
coinmonulty, ls>\\ nf the city of tW fiipplyinii ihc 

borough of Son/bstHitk, and the atijacenf j.l.iiv,» with w*aicr; im 

and by virtue of (4:v(*r:il mean aingnmeuis* tlie j biiniO is now ii* f ^r. iRun oTa 
pofTeirion Ilf this ri^hr, rxclufiyc of alloihrrb*| niiil jinvs .in in- j 
juiitflion agiinit the dcfeiulant« toreflrntii him frnni ]ucn*:ahit*;X /!•!.)• L». 


i««r- 

upon this right, by ra*(ing engines, layirgpijieft, and breaking 11) rvi'*4 

tlic ground, teV. and 10 have it eUablillutd in tliiatuurt auainit 

tile defendaiU and all others. tiaa to k\Uuii 

ihe cdindiAt 

fonm incroAchinc on ibU riylo, by rJifin| cn^nrt, hyjAy pipci, tf(» inJ to luve It cS.iblilh 4 in diii 
cr»ari t thfc 4rfou4Aiit tlemwr^ J u ilw bt»l, ilui Oic pUiothf .lo^bt lo Aaic ettibUlheJ Uu rrglit 
At law. LtrJ /fonAokir iciJ :L tfi tht t£tM Ibtr* Mm ^ tU fo 

/fo fnu^d 0t ine, A f-ru ts)» 


The defendant demurs, and for eaufe of demurrer fliews tlmt 
the pUimilT ought fiiil to have elUbliOicd his right at law. 

J^KD CfUNCEl.l.OK, 

This bill is brought upon an exceeding unravoiirablc cafe, fnr 
it IK in fume mcafure felting up a mounpoly^ and fuch a kind 
of right as is claimed in no other jtart of this town, neither by 
the ITork-httUd’iN^t companr, or the AVtO'r/urr«/NVff/, or t?cii by 
the city ofith if, in any part of Us ncT can any perfon 
prcfcrlbcto break up Rreets w*ithcut an M of psrliaintiit* 

The ruppiyiMg the buroujjh of SotUbnuri with waiur is of 
great confequenccto thcpublick* 

Nov, it is faid, a man may bring a bill, if he has a legal 
title, to eftabIHh his right, without fiifl trying it at lav, as in 
general cafes of filherics in rirers, where there is no general 
preferipdon. 

The counfel for the plainti/l haTe cited cafes of this kind, and 
there might have been many more mentioned ; as for inlbnce, 
in the cafes of nev inventions upon the a£l, tliat .fixes tlie foie 
property of books in the autliors, for it is under 1 common gene-' 


(13 Rff. Lit. B. 1741* fbl. ysi. 


(a) Stt L$rd Te^mbam f. Uftkrip 
413. a&d oosss 

ral 
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WntTCMvicB Ti\ rif^ht upon tlie ftaturci fo likewifc under the aA of parliament 
f. HiBt. vcfting die I'oJe property in prints of new invention (l). 

Hut I a]>pix*lien( 1 , when ihefe acli were firll psdlcd, die court 
did not ijnineilliuly gr^int^n injunQion» to rcAiain all oilier per* 
foiu till ihc letttrs patent had OKn firilcftabliflicd at law (a)* 

[ 392 ] tlic prcTcTic cafe, it would run to a prodigious cxpencc 

to enur ijito a long cxamiiiationi arlllng upon coniequciitial and 
Colhtcr.il niatcrrt when probably even die very foundaiion for the 
plaionlF's right may faiJ^ which would niakj die expenGve pro* 
ceedtng» here entirely frttitleGi» when one trial at law may pofli* 
bly tjuict die qudlioii. 

vrhtn «ptifm As \ .y the obj<.*^bion that the plaintiff may have no remedy at 

there*»» but little weight in its for if he has a foie excluGre 
right, no doubt but he has a rrmcdyt and if any perfon iufrinu 
ihit right, and he cannot bring a common a&ion of trefpafsi ^ 

a£don of the calc, for the law will not permit a 
lijv'‘inaOi*>n 'f nian who iias a tight to be without a remedy* 

lac c.'H, fiJt .Itf 

Uw wiU AM permit 4 aua wHo b» * rifbt, tp b« widmt 4 racer* 

4 

Aa this is a enfe of great confequence to the publicb, I would 
• allow die demurrer, cxcii if there were no other reafoii; but the 

rifque the parties may ran. in going into 1 very large expence> 
end Inug examination here, to no purpofe, and die chance there 
ii of the plaintiff's right falling to the ground at law, u a very 
llrong reason for it* 

'i'hc c;«rc 8 ciiwtl for the plaintiff were Bu/i verfus 
Pne^ \n C^n* 7 h( Jhtht Dwfft verlm ^jrant G'lrdltr^ 
iV# 5^1, andth^ Mftpr ^York verfus &V Lknei PUkingtM^ Atay 
5, 1707. Sn 1 T. Ailim a8a. 

For the defendant, in fupportoftbc demurrer, were cited, the 
t^\t% of Pofvlft uigrtf^ I VfrHt 308* Rrjfioids Hind^ 

iloj St lyip, i«/f.rrA’^cfr* 

(1) See A/i*n. t Pt/^ 476. BcH r, Hilix.Unh'erfity tf Oxfird^ I fVra. J7?. 

I 4$I. CWrvM Affn, a 414. hlanchard v. HtUt 

V* A.i 7 ci, a i 9 iv* Chn. tUp, 80. piyf* 485. 

(3^ Set Amn* I /Vug. lao. £«/ In¬ 
dia V* I Firm* lay* 


Cafe l<)t* 


Cbau/ut'j verfus Aagufi 1741* 


4 

T I{ F. bill was brought by the plaintiff, executor of a will, 
fur a difeovery of the defendant's niamage* 


An cicciUcr 
bT»a|» A is It iW 
ll*c 4 llc 4 ..r)f 
«/ i!ic «t«ji2ru* 

4,1c** w»io demur*, Ut that (f Ae wat tp XiSenff «bat ii aAcS, jc waaU be 4 MelUn of bsr 

ill r^u./. A4 k j> vk.’A r«N»uiu(Mull|r, if Ac inorma wiib ibc cupAai pf ibo Lafttoo voder tbt 
w.n, Ln\i U^irJvi uA}-.xtd tbi 0$ fm 10mm tU ■O HM g r m/Avi pimmi or tbi 

j 04 Mt tioH i wat en^ai. 


I'be defendant demurs, bccaufe if flic was to difeover what is 
required ofhrr, it would be a forfeiture of her legacy, which 11 
nulcrs than 1500/* for it is given lier eouditioiially, provided {he 
marries with the confent of the truftccs under the will* 

2 


- The 



ill the Time of Lord'CSianccUor Hauw fact. 
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The counfel for At plaintiffiorifted, tbit tlie defciubntoiifrht Cravucit n 
todifcover* and comj^aredit to a cafe before l^nl Ci.:inoeiljr 'fAu®uAoi>f, 
Titliot^ where a huihiod gave an cllate to his ^ile oj his will^ A bvibuia 
whUft flic continued a widow* with a limitation over to tltc phiiu«l«' / 

in the caufc, in cafe of lier fccond matriage* 

I'U’.J . W( 4 (<W* 

vrkk i Itmlotwn wer to anolbcr* !• cate ef htr fecand inarri’^ { the nm^In^er-tti .n ku uu^hi; hril lor 
a difeovery of the freOAd mamafv* and ^ denoamdy iVg-rdmi n-r c* ^ fhriVume. 
avrr« wEad ih« dtwatrrtr^ *i k w4i m a Sw a flmiijinn ever ^’aa fjUa>, a«d ti\^ Oe rmU m 

frtfwif hi taiitd a fwfntan* * 


The remainder-man brought t bill agaiall the widow* frr n 
difeovery of hcrfecontl marriage ) Ihe dentuned* as it fubjccicd 
her to a forfeiture; but lie over-rukd the demurrer* 

Loan CHaNCBLLoit* 

In the firft place* thbU a harih demand in a court of equity* QaabiU tofet 
for it muft be admitted* that if a perfon incurs a forfeiture by ilif- 
covering, he may demur. .y 

tttor III (111 urf- 

covers of what l.itertA be agretd to ube* (m thic be cunot (ct iJiij r^fib* tvUhoor Jlicbriing die very 
Idtereft be be* ubca. 


I have known a hill brought here, and in the court of Esiclie- 
quer, for difeovery of waile, and die demumT allowed ui both 
courts* bccaufe the plaintiff had not waived the jwiiiihy* 

In the cafe mciuioncd by Mr. Q^rt of an ufiirious coiura^V^ 
it was a bill only to perpetuate telUmuny* and <lid not I'cck to 
difeover from the defctidaiit upon oath, umdier the coutta^ was 
ufurious* 

The legacy is given here at the age of at, or day of marrlnge, 
with the conlem of fuch and fuch petfons* but if flic marries 
without the confent of thole perfons» it is given over* 

Therefore this would tend to make her forfeit tlie legacy* if 
flie is to fet forth whether (he was married before a k 

Out in the cafe before Lord Talk^ it was a limitation over of 
an eftate, and not a condition, and therefore could not properly 
be called a forfeiture (t)* 

I would put this cafe, fuppofe a man Ihould bring a bill to fvt 
afide an ufurious contraft; and, in the interrogatory part, fli.nuld 
nik the defendant what intereft be agreed to take s how can he 
fet forth what interefl he agree d to take* without dtfcovenjig at 
the fame time tlie very intereft he has taken (a)? 

So, here when the bill alks her to difeover whether fhe is not 
married, howg|^ie anfwer that, without fhewung at the fame 
time it was a marriage againfl the confent of the truftec», and 
by that means fubje^ herfelf to a forfeiture i therefore the de* 
murrer mull be allowed (3). 

(t) So Ijitas V. Bvaatg 3 vol. ()) ITitfffy v. B€a^\Jk% 3 A ^ sjl?. 
s6o.. V. ftahmUtg a 26$. v. FviMaktg % 265* bsc 

Camtrm Manmat V. Mmudat^ h'am v. AtUtg 1 j^y. 77. ts. 

6 S* Lird V* SititiuMJg I A’lyl jd; 

(s) Ama a £f. 70. p/« 7. Bart 

^SaJaUt V. Qniag aata \ vol. 450. hbr- 
rjfia ?* aata i vol. 539* 
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4 

Cafe i62.- 


DiHffey ^ > 74 ^* 


A dcviarw M H E bill W3S brouj^ht tp eftabliih the will of Sir y^in I7i« 
tmA tt> aiC- ^ ^ Jifcoecrjr of the defend an 4hetlier (he 

cm «b*th(r zt\j Cui now living bj the Ute Sir Dine/rj, 

there It Tiich i 

fc*CM» «r v^re he m •c4fr odf le meke hUm i pfty. 


The defendant demurred (i), for that (he was a competent wit* 
nefs r«»r him to esiOiiiie at law. 

• Load CiiAwccii.oi, 

You caTinot brini;a bill here to difcovcr, vherKcr there b fuch 
a perfoiit or where he is» in order onl^ to make him a party to a 
fuU in tliUcourtf and therefore the demurrer mull be allowed. ^ 

(t) For ihatehede/endao?. for any ** the difeovery ii fought by the bill/* 
^ thing that appesri lo the contiary by Demurrer allowed. Ag- yf. 1741. 
** the bill, was a competent witnel's, foi«.$40. See f^ytb v. Mw/. ) P, //* 
** and ought to be examined as fochi jii. note (L) PUmmfr t. 1 Ptfm 

** touching the fcveral matterS) of which 416. 


Cafe a6j* 


Z^'/verfua Aygufl 174: 


A bill brociHt A brought by fome Leilnrn merchanta agaiufl the 

hriprin<lp»t» defendant to difeover what quantity of llraw hats he 

todiici^tvr whit bought of Std^rtvU'k and BfrnnrJ^ the plaintih *a agcntiv and how 
f^et'b^thi money remiina unpaid* that it may be paid to tliem» for 

ofhb^nti he four their agents (iiould be iufolvenU 

Aerecrrtd* 

tbit he U Ml ebbaed Ic (et eel what tvn he hei ma4e hp the ittul i the dcaiuntr eTcr>Nlea. 


The defendant demurred to tlie difeovery, for that he ouglit 
not CO he obliged to fet out what gain he Im made by the retail 
0/ them. 

IaSHD CHANCCLLOAf 

Where a principal tranfmtti goods to an agent or faAor, to be 
fure he may maintain an a£lion agatnft tlie perfon who buys of 
thatfa^or* for what temaina due tohia factor (c}« 

In (hi*, cafe of transferring (locks, it is very often done by 
brokers without the principal^a being fo much as mentioned, ana 
yet he may nuintain an adllon agatnft the perfon to whom the 
ftock «*a& tniufcrred. 

L^rd J’fardm 4 :h therefore held the demurrer in this cafe to be 
iofuinciciit, and otdeted it to be oYcrnolcd. 

f 1) CM/fu wbfr^ goods are (old at the fadoT’a own rifque» Scrim^irt r. 

A IlSl. PuJ* 1 7 'tra JUf, It5. 



ill the Tioc of Lord Chawcrilof Haib viciE* 


Lacm verfus jfugujl 6i 1742. 

T H E plaint !its tellator» as was infiAcd hj the bUI, was Tbeu|h«rl. 

employed by Sir BJiuard in faU lifetime u his a^ ^ d 

'attomeyi ami by Lady his executrix Tince, and fecks a 

difcovcryi whether there are not now in her hands bills of feca cecding upM ^ 
deUvered by the pbiotifF'i father as an attorney, bovb to Sir 
J^H LiigbtQH and herfelf» and whetlicr one of them did not pro* tbe 
mife to part and whether an original was not filed uuaiuft her (nm 

for the dell 

Tlte defendant pleaded the ftatute of limitations) that noaftion 
has accrued witliin fu years before the filing uf tliisbilh nor has • 

Ihe within tliat time made any proinifc to piy, neither does flic * 
know there is any original filed) but bdiercs it to be a mere 
fiction (i). 

tbc U^iU/nm Efi]) The pit's mufl tte 

allowed, iKcaufc the afTidavU of dte original's being filed, is fet 
out in general terms without mentioning tn wiut cuuu; and 
upon the former hearing /a»V Chtwttlhr was of die fame opinion; 
and (aid befides, that fuppoling an original was filed at law, if 
there has been no pror^ing upon it for fix yean, it will not 
prevent the lUtutc from running on the demand, 

4 

(t) This circaaAaoce ofTcekiag a filed, don not spprar m the Eegillsr's 
difeovery whether an origi&al wa* oot book, i;4i».tol. ^86, 


m 

* 

Cafe a64« 


Lingoid rerfus Qtuchtr^ Augnji 6, <7411 


Cafe 265* 


T il E phiintilF and Mr. Edit had been partners in trade, but 
upon the diflblution of the partiur(h:p, fome difpates 
arding bttu*ecn them, a fuit was carried on for, fonte time in 
equity ; but a propofal being made to refer all matters iu coiitro* 
verfy, it was agreed to, and the fubiniiTiou w.u naJe an order of 
this court; one condition la it was, time the parties flvmM W. 
reftrained from bringing a bill in equity againft the arbirraiorii: 
they awarded 9150/* to be due to Mr. ftad< on the balance of 
accounts; upon which Mr. bf.night a b*Jl againII tlie 

arbitrators, Cr^.tcUr being one, charging (irruption and par* 
tiulity, antf praying that diey may fet forth llic general acccunts 
between the plaiiitllF and the defendant Mad: rebtuig to th: 
partner Q lip. 

To (u much and fuch part of the biU as fecks a general ac¬ 
count, b'e. ttie defendants refufed (0 diicovtri and pleaded the 
award in^n 

The bill further prayed a difeovery from what account or ac« 
counts of the panics they founded their award. 

To this part they likewife refufed to dlfcovcr, and pleaded 
the award itfclf an 


8. C. poft. soi« 
Vvli.f- Jiw pjf- 
Uu hjiM. ^ivc 4 
to mikc the 
miJliofl to in 
Wifi I rule of 
court, ORil TO b« 
ttftnin.'d <HrQ 
bne^r.* B b)U 
if* y, ibe 
irbitr 4 Wr<« 

ckt 

iMTirS rujr ^ 

in pgZBl 

0 / UW, 

If hi Dir 
to a bill bc/«. 


Louu 
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Loan CHill«CeLLOIt» 

c«e«cHsi. There nrc man^inAaocea in thtacourti where arbitrators tn a 
bJH charj’ing corruption and partialitjr, mav plead the award in 
In ^ro a bill bar to the difcorcr/; but then it is incumWnt upon them to 
cturjins p:rtia- Tupport iheirpleif by file wing them reives incorrupt and impartial^ 
^it othcTwifc the court wilJ give a party a remedy by making 

ihfir arbiaators pay coils* 

akwiBg khism* 

SiAfCi Itaj^tUU ar the cov( will live a pm/ a rrseSy^ bj maklof ibtm pjr e^m 


When a rubnif* 
fioa CO 4 n jwjrS 
b^rl Mudo J 
mla ol’ cOurc* j( 
h a coAumpt of 

Ibat C’Mft lAOif* 
putt Om MUar* 
Oftlcn they < 4 n 
ibev pru,0;ty> 
c^'Roptioa or 
•iifbeiwvKHiP in 
Cbc oibitnuus. 


C 397 ] 


I remember an inftance of this fort in a famous cafe of 

(I who being a party in a caufe where one John Warner 
was an arbitrator^ upon Wnrtti coming into the room he fsid^ 
1 J^hn Wtrwr will make you yoitt Ward pay Co As. 

Ward comptaiiicd to the court of tins partiaJ bdiaviour 
arbitrators t and the court inverted WarthT*% threats^ for they 
made him pay J'tkn Ward coAs* 

The ^reat iUnibt with me is, as tins award feems to be execu* 
tf>ry and not Hnab wheth;.'r it is a good award at law t »nd if it is 
not goo<t at Jaw» then how can the arbitrators plead it in bar to 
the difeovery pruyed by bill ? 

When the parties have fubmitted to make the fubmiflion to the 
award a rule of court, it is a contempt of tliis court todifpute the 
order, unlefs they can (hew partiality, corruption or miAwhavlour 
in the arbitrators; and this will depend upon the denial of thefe 
facts in their anlwer} and if they do that fuAiciciitly, the plea 
ought to be a]lowc<l \ but Aill, if upon the hearing of the cauic the 
evidence flionld be itrong cnougii to convince the court that the 
arbitrators have been guilty of corruption, partiality ormiibclia^ 
viour, it will eAeciually open d)e pica: tliercfore I am of opinion 
notwithAandIng any defect in the award in point of Jaw, yet up* 
on the parlies agreeing to make tiie fiibmlllion a rule of court, and 
one condition in it being to be rcAnined from bringing a bill in 
equity agninll the arbitratorsi die plea of the award by tlicin 
ought to be allowc<L 

In the cafe ot Mr« JlahrMt the cour.fel, who was appointed an 
arbitrator by tins courts accepted of it upon a provilb that the 
parlies would enter into a rule not to bring a bill iu equity, 
which was done accordingly $ notwitliAanding this, the party 
agai nil wSiom the award was made brought a bill agaiiiA rhe 
arbitrator, and charged corruption and partiality; upon w'hich 
Mr. Roh'wt moved Lord Chancellor that he might be Aruck 
out from being a party to the caufc: his LordOtip granted tlie 
inoUoii, and faid it would be a very great hardOiip upon arbitra¬ 
tors i£ they Should be hattafied vrlili fults, when they undertake 
fuch an employment without any gntiBcarioii ^ and that allow* 
ing they arc liable to fuch a bill, would cAeAually tlifeourage per- 
font of worth from accepting of being arbitrators ^ and tliercfore 
he Aruck him out from being a party* 


(j) a /V* 3 16. S» C* Fidt Ksm^pirt ?. Ymns» aau 155* tad aotes* 
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in the Time of Lord Chancellor HAttowicKi. 

So in the cafe of the Bt^India companfi where thejr agreed Lut^oosv. 
to wave the penalty, but infifted upon tt afterwardt y the btll 
was difmifled asaj^md tlie perfon who was liable to the penaltjr. 
yuU tht E>}fi^b^9 C^mponyi. t Vtrn. tiy. 


Eitzgtrald'ftxt'OA 7i 1742* 


Cafe add* 


LoED CHANCELI.Otf 

I Have uot known a plea drawn up in this manner; it is a Denyiof nocict 
nlea of a mortiRffe for valuable confidcration without any 
notice of the plamtiiT I tight, and not m die common manner m* ths ev.'cuMa 
of pleading, for lie begins with «Wucing die whole title from ^ the Seed, or 
Mr. ^;/mwvaud his wife through the feveral dcraignincnts 
liim&lf. i« noc 

lumcient{ you 

aioA fwcar jom hod oo Mtke at or befwe lb.* r^wtudoa (i)* 

The plaintiff clniras as heir at hw; the defendant's manner 
of r.vearing he had no notice is too red rained, for he does not 
(yjfcxt ot $r 6^n threxmthn that he had no nolice, hutcauti* 
oully at the time of tly er at the tisfu' bepaiJlh< tonfdera^ 

t'atfmzuej lie {wears he had no ootice. The plea siw/ aHjvted, 

ft) f7f4f Afwr V. i Cha» Ca. Hardiogbam T« SUhoUs^ fojtx ^ voh 

34. Stoiy V. Urti tKindfir^ 631. 304. 


Burk verfus Augujl 7. 174E1 


Cafe ^6^• 


Loan CHAKCELf OE, 

^ il E R E are feveral points here that rarely come before a die ^lei ofm 
X court of equity, but wheu they do, 1 muft judge of them "bj 

ftridly. as in a court of law. wii m or 

otbenrire U U m bar* 


One of the phiitniff*! demanda relates to the real cUnte of the 
plaintiff’s wife's father, devifed by him to the mother. 

An account is fought by the bill of this eitate. 

A pica put in of a convepnee to the defendant by the mother, 
and alto a plea of an alien; now. it mull depend incntly upon 
the difabilicy from the mother's being an alien, for the defemlant 
has not made out the other part of die conveyance to hlmfclf \ 
though if a voluntary fetUement had been fbewn from die mi>* 
titer, noevithftanding her being an alien, I fhoiild have thought 
ic a bar to the plaintiff’s demand ( but nothing ii more frequent, [ ^98 ] 
titan for parties to deiert the llrodgell part of the cafe, and eudea- 
vour to cover it with a weaker. 

Then it muft depend Biigly upon the plea of her being an 
alien, and confequently incapable of tranroiituug any defeent of 
thofe lands to her daughter, 

VoL* U« B b Ai 
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As to the ihewing the want of civil blood, I mud la^ tins out 
of Oic ca&i becaufe the dcfeiiJaiu has not averred la Jiis plea that 
flie was ail alien* 

Then itrdls fingly upon tlic pica of inquilition on behalf of 
the crown, by which it is found ihe was born at Jtfiitmlam, 

Now, as to that, to be fure it is an unfavourable plea \ for rt 
is a very extraordinary thing, that tlie defendant Ihould have 
fought out for a diCibility in his wife, and procured an inquifition 
from the crown, if it had not been originally witli a view of 
getting a grant of it to htmlelf. 

1 mud take it as Anally as if he had pleaded to an aAion at 
law, and will make no prefinnpiion in favour of fuch aplea« 

It feu our pretty oddly, for tlic u ords arc, by means of the 
** clevifc, this defendant, in the right of liis wife, became feifed 
of all the real eAate/* ' 

An alien, to be fure, is capable of taking by purchafe } but by 
that is meant a conveyance at common law, or any other kind of 
purchafe, but then it U for tlie hentfitoftlic aown (i). 

ttv or ch« erowQ. 

Th^if u .10 !«• * inftanee where a woman alien is in pofleflion of 

whonsir an (date, bill ih.it II muU be for the benefit of tlie crown \ ami 
Jk*' ^ rcincnibci it has ever been held, that the hulband, by 

ourryio/ an ^ mairying her, can be faiil to be feifed of tliis clUtc, 

oiieii womwi, U 

MteS of ibt ctM piiT«)ufeS by hc% 


An atiin 

by }njr> 


In cafes of forfeiture to the crown, an efeheator is a known 
ofTtcer, and coinnitfTums of this kiml Ihould be cither dirc£fed to 
him, or to a number of comniillioncrs, of which tlicre muA be a 

Bui here the dircQion is to the advocate general, and tlic 
cuUom of dirci:^ing to him ;it is not fet furth ; and bc- 

fidcs, Jammr/i is divided imo diilcrent rliArids, and it is not 
ihcwii here, that the comniiirim was dircAe<l to the particular 
diftricb where the lands lay, and ther ef ore as irregtdar as if the 
crown fliould direct a comm ilTioii to eomnnlTioncrs in Lonikn^ to 
399 3 whether lands lying in Ktnt or 2 i£tx arc in die hands of an 
alien. 

The commllfion finds, indeed, that flic is an alien, but com* 
mtfCons of tlus kind are diitinguilhed from commillions of at* 
tainder, for chat is only for the fikc of informing the crown \ 
but a comniiluoii to iiiquin: whether the perfon is an aJicu, is to 
intitle, but no body is bound by it, for a man may traverfe it iit 
the proper court of Juw, and is reiuniyble in the Exchequer, 
whcTv thc*parcy agamll whom it is found inr»y difpute the julinefs 
or validity of it; but as die defendant hss not aYcned, whether 
the mother was an alien or uot, it is AiU open to be controveried 
by the daughter, and therefore as to tliat part of the plea, it is 
no Ivar* 

The detendant's plea as to the perfonal eAatc is s Aated ac* 
count, and a convi£liDU of maiiflaughter* 


(i) Liiif a. «. i, aetei i« a« 


A laaa* 



to (Ke *nme of Lord CliaoccUor HAXDwicxt* 


399 

A man who pleads a flated account} mud (hew it was in Birtt t. 
writing, and Ukewifu the b.dancc in writing} or at lead fet forth . a 
wlut the balance waS} neiilter of which is done in this cafe (i). 

aaUn; ihrwt 

the attottflt wu ia vnciAf, and vrtut ihc b \i w* 

• 

As to the plea of conviAion, there u no colour to fajr, that UipW. 
this fhall ftand as a pleat I cannot take things of this kind to viOc i.rcA^uH 
a common in ten u but mud iudse with equal drifinefs} as if it , 

was a plea at common law* with a. 

z%U u if it was a |4ea 4 : hw. 

The defendant in hU plei} fays, that in OSo^ tyaS* in s^^ios rhic 
j 1 , gave a mortal wound to B. of which he languiilied 
and died} but dues not far in what part R received ctic wound; 
that it was tried at the a macs at Cai/enLaxt but does not fay the withiui miiA. 
nerfons wlio tried it had a commiHion of caoi^dcliverV} or that 

*, . n- f ® ••• 

tlicjr were judices of syrr and iermiurr^ the wiuaS, is 

bi 4 . 

So fiyiof thu A. wu trieS at aCicI} wI^mk f^ri^S dw perlwu wbo toicS hln luS a 

ouflionfrl aMl StUvery} UiltAhed. 


Now (his is not fufTicient} for in a plea you ought to fet forth 
the iurihliclion, ami that they had a right to try iCj cr it will not 
be llrung enough to forfeit peifonal dUtc* 

As to the pica of not making the Attorney General a party, ABlaauifiiiMof 
there can be nothing in it} for the reafon 1 fa id before} bccaufc 
an inquifiiioii of attainder is only to inform} and docs not intitle does not ivJUe 
the crown to any right. tiw «fMWQ to onjr 

All the pleas mud beoTcr^rulcd. 


(1) As to pleas of listed accoonts* fee aMte 1 vol. 1. Davjtm t. Dau^f oote l« 


y$nft verfus Oxetfr^ Augujl ta} 1742 (i)» 
Lord CuAWc&LtOR} 


Cafe ad8. 
[ 400 ] 


T H £ giving of cods in equity is tnlirely difcrctionary (2)} Coftsin csdty 
and is not at all conformable to die rule at law, and in tliis 
court they give cods to the time of the decree. » 

Sc«:rcC} it 

liw noM jfitf dMw»v«} aaS wait liU Um IikuI 


But at law unUn i'lnBk fivt and therefore they do 

not from time to tinte dir^ coltS} but wait till there is a final 
judgment* • 

Here is a fu gg eftion to the court} that the poverty of die where the 
perfon will not ^low her to carry on the caufe, unlefs the court ofibe 
willdtrefi the defendant to pay fometUing to die plaiuiiifin the 
mean tune# ciiry oo dit 

CMW» i^t4 

//ArJwkSr QfUentI dw aodi t» ht bse*!, aaS paii to Iwr, to ootpovor Hn to fo oa wUh Um folb 


(l) fUg. US. A. 1741. foi. 781. it) t £j. AS. si5» note {•) 55s* 


Bba 


Therefor^ 
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CASES Arguctl and Dctemuned 

of parliament made in tlie 6 i]u year i» cb, i« ^IT^mpfia 

' iniirlcd to one fifih of what he ihall difeover of the company* 
cQc^a. 

It b ?ery truci this is a legal ob]cQion» and thoueh he is not 
a jrood wicAefs with rcfpe£I to the five partners^ who have not 
examined him, yet he U certainly a good witiiefs againll fuchof 
the defendants as have crofs examined liim, and who have thought 
proper to read hii depofition* 

TJk grounds upon which the plaintifis found their relief agaiiift 
tlie committee-men are thefc: 

ift, That they have been guiliy of manifufl breaches of 
trufi, or at Icaft of fuch fupine and grufi. negligence of die ir 
duly, and fo often repeated, ti)ut it will amount to a breach uf 
trun* ^ 

Thefe are great and important qneftions. 

It will be proper to Hate whac arc the adlual breaches of truft< 
iA» Tafling of notes, 

adly, Signing notes for loans upon pledges, called renewed 
pledges, though they knew at the fame time dial the money cri* 
ginally lent was not paid. 

3dly, Signing notes of John warchoufe^kceper* 

4thly, Taking od aJl die checks upon him, 
ydily, Making fevctal orders to put it in the power of Themp^ 
fii»$ WnrrtHf and to commit thofe frauds* 

As to the three firft, they are actual breaches of truft, and 
the committec«men are clearly guilty who have bnen concerned 
in diem. 

Tlic preferibes, that when notes were to be ilTued by 

thecalUicr, they Hioulti be figned by one of the committee-men, 
and intended as a check upon the warchoufe-kceper and cafliicr* 
Now fercrai notes have been ilTucd, widiout obferving this 
rule, which is an exprefs contravention of thehye-law* 

A regiHry of pledges was kept, in whieh an entry is made of 
die value of the gooils pawned: after this was done, n new loan 
is made upon the fame pledge, to the fame perfom and a re« 
ference to the old number in the regillry u^wn every new ad¬ 
vance; fo that it may be called a cf loans ihi'on^b ivHutj 

dr/ccftfu 

Now it Is not in the nature of the thing pofTible to fuppofe, 
diat the fame perfon wanting to re-borrow could replace the firll 
money lent; and therefore at the oul-fet was a plam and obvi* 
ous fraud. 

111 lull therefore dIreA an inquiry into the value of the goods 
in general which have been pMged. 

As to the diitd breach cA truft, the committee-men's belia* 
vlcur, with regard to Tbomffon their warehoufe-kccpcr* 

It it fuch a notorious fraud, or at leaft grofs inattention, to 
fuffot him, who was to fet a value on all the pledges, to borrow 
mooey upon them himfclf; that, 1 ihall dire£l thofe who fhall 
appear to be guilty of it to make good the lofs. 

As to the fourth and fifth breach of truft, the taking off all 
dtecks upon Tbmpfmf and making ftveral orders to put it in the 

power 
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power of Tbomffin^ and to commit thofe THcChahta. 

fraudii CoAtMA* 

They are not fo clearly breaches of truft| though at the fame s^irWii. 

* time they appear to me to have tended greatly to the lofs and 
prejudice oftlie corporation* 

Uuc whether they are criminal will be the queflion ? Now I 
think the perfons prefent arc only liable who tlTucd out the or- 
derS| wliich in veiled Tbornffin^ WMcj^ and IVarrtn^ witJi fuch 
powers* 

Rut then another bead of charge hat been made, under the 
trajfn which has been divided into thelc fevcral 

branches: ' 

ifli Thecomcnittee«mcn*s non-attendance upon tlieircmpby- 
ment. 

adifi Tlwir not obfervingthebye-taw of law of laying the ba» 
lancc ofcafli regularly before (hem* 

3dly» Not taking any notice of forfeited pledges* 

4thtyi Never once iiifpcfting the wareh^fe to fee what num- [ 405 J 
ber of real pledges were thac. 

5thly, Purling the whole power intotlie hands oiTtKMf^w^ 
tfW/iyi and WArrm, 

Now from all thtfe an accumulated charge is made agaiuH tlie 
whole body of <tire£lors or committee-men* 

Coniidcr firII the foundation of tliis general charge* 

I cake the employment of a director to be of a mixed nature; ^ ef s 

it partakes of tlic nature of a publick office* as it arifes from the 
cl 1 artcr of the crown. fubiick »aii fin^ 

Iran the chirri’f 

orth<<ro«n, bstatthc rjrDetJSKiiMCan cnflAfB^Dt (1i3t affefisdiepobikkprrerooKnCi fiirooiie 
•f the diKdon sf the givat compecue* tn Rq«iRd tsqvalil)* 9} ukinf the iiicnBurAt* 

But it cannot be fitd to be an employment afleding die pub¬ 
lic government; and for ilds rcafon none of die directors of die 
great companies, the Ba/df (Sc* are required to qualify 

thenifcIves by taking the rucrameiic* 

Therefore cummittcc-meii are moll properly agents to thofe C«mmjcu<-Biej| 

who employ them mthUtruft* and who empower them to direcl rxajwfijr 

... M \ •* amenta tDtn OR 

and fu^iCTiJitend die aihurs of the corporation, m bo employ 

th«m in ibe 

tnk5> to rupcriotCDS the corfereuoa aduTa, 

> 

In this refpcA fhey maybe guilty of a£ls of commiffion or 
omiflioiiy of maUfcafance or nan-fearance* yidc Dewat^t Ctvii 
Lnw upon this head, 2 Tit* 3* S<r, i (S 2% 

Now where adls are executed within their authority, as re« 
pealing bye-laws and making orders, in fuch cafes though at* 
tended with bad confequcnceSy it will be very difficult to deter¬ 
mine that thefc are breaches of trull* 

For It is by no means juft in a judge, after bad ccnfcquencca 
have arifen from fuch executions of their pnwxr, to fay that they 
fore fa w at the time what muft neceffiirily hapjwu $ and dicrtforo 
were guilty of a breach of truft* 

Bb4 Next 
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CASES Argued and Determined 


TIm Cb Kest ae to mal-f^^anct and mfi-Jeafanct^ 

To iiiftaiicc in tion-attcndance j if fomt perfon* are guiity of 
SvtTOK. gr^fs non^ttendancC) ami leave the management intirely to 
A ir «6 non. ot'ier% ihcf bc maf guiltv by this means of the breacbca of iruft . 
% cettJAnce m a that are committed by othm* 

oHnnu{tc«*nMq 

&t)r make hia luilty qf iha bitaJm sf Ml cMnaitteS bj oihert. 


r 4061 

luf he ImS np 

Nepeiit ^runi the 

butmcKly 
koaPf«ry» iinu 
tMuic m hk 
frAocaTdJlJifcocA 


Wh<rq X fa^be 
ii«|liecA{c 3 p* 

pvarrU in all th« 

C(kt)in:Ucr» b/ 
whub i co^ipii* 
C 4 ted b)!** if.u 
b 4 fpc«Kili iU'y 


By accepting of a trull of this fort, a perfon is obliged to execute 
it with fidelity and rcafoiiable diligence; and it is no excufe to 
fay that they had no benefit from it, but that it was merely /e- 
and therefore they are within ihc cafe of common 
truitccs* FiJf C^t V. BfTHatfff 1 Sfiik» 

Another objeilion has been madci that the court can make 
decree upon thefe perfons wltivh will he jull, for it is fuid every 
man’s mm^atteiuUnce or omiJTiim of his duty is his own default^ 
and that each particular perfon mull bear fueh a proportion as is 
fuinbic to the lofs ariiing from hb particular ticgle^l, which 
makes It a cafe out of the power of this court. 

Now if tlib dofirine fliouid prevail, it is indeed Ifrjlftg tU ant 
U tht r 9 si ^ /Ac trffm 

But if| upon iA4Utry before the Mnftcr, there (houKl appear 
to bea fupine negligence in all of them, by which agrofs com* 
plicated loft liappcns, I will rwrer determine that they arc not 
aU guilty (2). 

Aft All t^t/. 


A€ourt^«<|vir7 Nof Will I ever determine that a court of canity cannot lay held 
AWjirellji^/ of lA'cry breach of truft, let the perfon bc guilty of it either in a 
truft. it la a private, Of public capacity. 

fpkthJi m j 
privAtt: evacitp. 

Thc/e Cl . h2 nx trihunnh of tins kingdom are wih'ly formed both of conrh 

fa)jvi‘rbu. of la')' and equity, and fo am the tribnivals of mofl other iia* 

for this rcafon fhtre cm bc no injury, but there miift be 
tfai»kir|iiiti Arc temcdy mall or f uic of them; and therefore 1 will never de* 
tui.nm termine tnui ftHuds of this kind are out of the reach of courts of 
UwAfldesy^.^^*'''equity, for an intolerable grievance would follow from 
fuch a ris tcrnitnaclcn. 

Id ihe pr jicnt cafe one thing is clear, that Sir AixhtMdCrotii^ 

and Syv/rr, wliowcietlie five that 
were engaged in that confederacy, are certainly liable t<i make 
go> d ihe lodes which the corporation have ruftaiiie<l in tlie firft 
place, Sitd the committee*men who w^re not partners in tliis 
affair are liublc in the fccond place only. 

Therefore* inthcprcfvnt enfe, lam of opinion, if there is no 
evidence to charge tlie committee-men of being privy to the ori¬ 
ginal dc/ign, ycl they will lie guilty in ihc fccond degree, by con- 
gi tiky ^ niviiig at the affair, and not making ufc of the proper power in* 
Si!r*. *'* clwrter, in orjler to prevent the ill confe- 

M|lcainsi*vi« quences ariflng frorn fudi a confederacy. 
lk« power In- 

TSiis ia then, ie prtreat (be lU omA^ucbcc* arifiof fnm fuck a coatUcncy. 


Thooak 

(OoiiD^crc were 
Mt prity (o ihc 
ari|)HiithuiS, 


(I) AnftCo, (s) So 3 P. tij< 
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Khali begin with fuch of the defend ants as ought to be dlf^TheCnAtiTA. 
miffed, agaiiiik wham the bill cannot be fupportedi and tlienhia 
Lord (hip luined fame few of them onl^* Svttom* 

1 (liall dire^ the Matter to inquire who were /ir wtmlttce-men 
that figned notes to the keeper of the tfrarehoufci for 

thejr mud be refponfible for the Ioffes arifing from thenc'Ci which 
mud be made good by them or their reprefentatives. 

1 do I ike wife declare tliole committee-men to be liable who 
have iffued notes upon loans called renewed pledges^ withcnit be* 
ing ligned, and the Ioffes from it to be made good by tliem or 
their rcprcfcntativcs. 

llic Mailer mud alfo date the whole lofs the corpontion has 
fudainedt and for the better dtfeovery let all btfokn and pa|)ers 
be prodiv.xd by the fevcral defendants upon oalh» and Jet the 
plaititiffi by their proper ulliecrs pioduce books and pa|)ers on iht 
oath of the faiil officers. 

The hue Mr* A^JIabif being a committee-marr^ let hts repre- 
fentaui'c appear before the Mailer to be examined hs to ih».* h.it»il 
his priiiciini Jiad hi this affair, and to produce all papers in his 
cudodyrel.uing to it* 

All other matters mud day until the caufe comes back upon 
the Mader'i report* 

E:t partf LudhM*^ AhiuJI i/i Lwr/tfki PeiUkrrt* Cafe 370« 

T H K committees of the lunatick*! edate, who arcintitled to c/ 

it themfeives after his dcatli, did, upon repairs being 
wanting In the real edate for barns, (Sc, chnfe rather to by out down timber for 
25 /• in Intying timber than take it off tlic edatc, notwiiliUanding (0* 
there was eiinber upon it pnnKr for tills purpiofe. 

Ix>RD CUAMCP.Ll.OR, 

1 am of opinion, that committees of the real edate of a lunatic 
may cxercifc the fauic power over it in regard to cntiinj limber 
for repairs, as any difereet perfon who was ihc abfniutc mvi:er of 
it might do: anxi therefore the committees of this elbirc, inuft [ J 
make good this fuiu of 25 /* to the pcifunal tdlare, t:n tliey ap* . 

pear to me to have done ihh merely with regard to ihcir own in* 
tercll, as the reverlion of the real edatc belongs to them. 

(j) Fidi V* SeAtj, ftijf, 414. £4: /er'/v Brtm/rU, 3 frs. Cb^, Ref. 510* 


Hidges verfui Cardannel^ in the Pitpcr ^Efice^ms^ QMh-t 1742* Cafe 97 r* 


A 


Lord CHArtCEi.LOR, 

Cu/hdium Jt wJicre a perfon in /rr/eWis fued to an outlawry, h 

1 1. . 1 ihct* neHMs: 

and uie phnntitT in the aClion, upon an appJu'dtion to the beion^iBj 
court of Exchequer there, has, by virtue of a CtJfAirm iiruing ib 40 
from thence, tlie poffedloo of the lands belonging to the ^ 

]aw« court of behc- 

4«crUMo»/* 

Where 
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CASES Argued and Determined 

Hzwttf. Where the pan/ tidio takes the exception did not laj a ma* 

AADOMKti. tenat pieccof cvidcneci which lie had then inlusi>oweri before 

the Msifter, to which the error in the Mailer's r^ort U owing» 

teparriiowief court will not direct the Mailer to review his report^ upon 

to a DOC anjr other terms than the exceptant*s giving np his depufil* 
lapMi« miceriaJ 

^ect evidtoca befrao him« the eo«rt will not 4 ittA bin to mview tua r«part| but a|teA tha eseept* 
nt'i linns vp bi» depofiL 


On an appeal 
Pram iht 
th* arpcilant 
nap be ItCinco 
new eeidrncf • 
vbkh «rai rM 
’ lead therOf p^* 
Vidcd ht 
«p hit Sep olir» 


For it turns upon the fame reafoning as in the cafe of appeals 
from the KMt wliere upon a petition, die perfon appealing 
ittif be let into new eridejice, which was not read at the RM ^ 
bur then u it was cntirelj his fault, that it was not read diere, U 
will not be allowed him upon auf otlter terms, dun giviiig up| 
las ileporit. 


Cafe 373. 


verfus 

Bill was brought againft the executor, and hdr at law for an 
Airic ^ ^ account of real anck perfonal aiTccsi and the doubt was, 
ii lUr iM which wiKther the lieir at law fliould be allowed hit cods* 
cUf.tbo defteot 

opoD him I otbcfvrirc ax to u ciecotori bedufe be sup reimoce (i)« 


An heir Si Id* 
CiUed CO hit 




Ja%D ClIINClLLOA, 

Executors ftiaU not hare cods, becanfe diey may renounce, 
hut it u the Uw which cads the defeent upon the heir, and 
that diflers his cafe from executors, and if he has accounted 
jullly for fuch money as is come to liis hands, it ccrTainly in* 
titles him lo his colts t and therefore I Oiall dire£l accord* 
ingly, 

[i) z P* (r) f/V/r Ef, ta^. note (a). 

LMXt$s f. i''teftcr9i 3 373. v. sntt 108. Vvnf^i 

y. OmfffMy 4*4- 3 voi. i 19. 

fffi. 3 vel. 307. Bl^wr r. Aforn//, 

3 voh 77a. 


Sir J^n R 9 hin/M yttbih Oimmittg^ Oilober t6, 1743* 

^ T came before the Chancellor upon exceptions to a Mafter’s 


r 4C9 3 

Cafe 373. 

r D perfon who 

* i report, who had allowed the defendant laoA tlie value of 
orri^v, «nd « prefcnts hc ]iad made formerly to tlie plaintiff’s wife, 

:dl4iKM of fucc(r», five! pctfcAts, sod tbs Udj deteiwi bjcs jfeerwerds, tboprerean OB|ht to bs c«* 
rned, or the viloe ii ebem alUvrtS. 

But wbcR made to ifttcodnee t peHon onlf to i wnaip*, te^otiacaoef , he la looked opoo in Ike Ushc 
on Di!veoiurtr| uS If he lofa by the oiicmpc, mul ukc li for hit pDint, rl^UUf wbm tivre it a 
pwptlOB betirees che Udj*i fcriQM tad bit. 


The cafe which the defendant makes is das, that he being a 
particuhr friend of Mr, the grandfather of Mrs. Robin* 

fin^ who was about fixteen at the time ofhis death, had made her 

fercral 
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feveral yatuable prefenta \ and that Mr. Sb^fU by bis will has 
exprcfsly devifed his whole eft ate to tlie (kfcnclant, in cafe he 
flioulcL marry his grandaughter» which fliewt that he approred of 
tlie matdi, and tud likewife made him eaecotor. 

, The phlntifFinlifts, that the defendant had inftnuated himfelf 
too much into the favour of this old man^ and that the young 
lady liad never given him die leaft encouragcnieuti as his cir« 
cuniflanccA were bv no means equal to hers, flie being a ,very 
great for tunc, and he having only 100 L fir autu at moU« 

Lohi) CiiAKCKttna, 

1 think, in cafes of this nature, thefc rules may be laid down. 
That if a perfon hus made hu addrefles to a lady for fome timCi 
upon a view of marriage, and, upon reafonable expecHaticn of 
fuccefs, makes prrfents 10 a confidcrablc value, and fhe thhski 
proper to deceive him afterwards, it is very right that tlic prv« 
tents thcmfclvcs ihould be returned, or the value of dirm a)» 
lowed to him: but, where prcfenis are made only to intrcHlnrc 
a pcrfmi to a woman's acquaintance, and by menus rher -('r 10 
gain her favour, I look u|>un fucli i)crfun otily iu die li^'Jit of an 
uilvciuurcr, efpcclalJy where there is a difproporcion between the 
lady’s fortune anti his, and therefore, like all other adventurers, 
if he will run rifques, and lofcs by the attempt, he muft take it 
for his pains: the defendant’s cafe, upon all the circumflaiicvs, 
being a good deal of this fort, f am of opinion die Maflcr ought 
not to have allowed him die value of die prefeuts; and diercfore 
die pbiiitift* is right iu the exception* 

There were oUicr cxcepilous in the fame caufe* 

At the lime of the decree, the court directed that Mr. Ctm^ 
mhig (hould be allowed, upon his oadi, fucli fumsas hchad ca* 
peiided in aeaufe relating to Mr. &&«*^e/r/’swill« 

All exception was laSccn to die alUdavlt, diat it was too loofc, 
Mr. fwearing only, duthclud (,xpended the feveral 

fnincontained in Im acouiin, to the bell of Ins knowledge, re** 
inenibrauce, and belief i and that, in feveral of thr Jic docs 
not meiiiion the lime tt was paid, nor to whom, or for wiiat die 
fums were paid. 

I.oitD Ckancii.loa, 

The exeq^tion mult be allowed, bccaufc where at law a per* 
fon upon an account is allowed fums under 40 i. on his oath, it is 
not fulGcicnt that he fwvars to his belief only, but he muil fwear 
to the fail: fo in dircflions.under a decree, that the perfon upon 
an account ftiould be allowed fuch fuios as he fwcarshe has adu* 
ally expended t it it not fuflicient, as ia this cafe, that he 
lieves he paid Uicm, but he mull peremptorily (wear to the 

|a£l* 

Bflder 4 drcTM la diis cooct, iKu be muft pfrempioril; 


Though a Maftcr, under fuch direfiion as in this decree, has 
an implieil flower of fettling the alGJavit tlie perfon b to make, 
yet, to put it out of all doubt, I will fpedfy it now 1 and will 
alfo direA the Mafter to review his report, and to give Mr. 

Cktsmiftg 


114 V 1 VI 6 M « 
CCMMIMC. 
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W>i«n AlUv 4 
perfba in an ae« 
count W nllowf4 
rim anSer 
on hla Mib, >w 
muft rwrtf pofi* 
lively, mS out to 
Lu belief only, 
the Cine ihrtc- 
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muter arc I*/* 
r«’«u le the ^dL 
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Kdirifvoff opportuiut? of clearing up the doubts thatarifc upon 

Cummin e. account. 

Another eicccntioci, tint Mr. in his account^ ought 

to have made jr.nuil rclb; auJ that from time to time he (hould 
hav<* appUrd the aifcts as tiiey came iiii to pay ulT* fomc part of. 
ihc |)riiu ipul and inu h fl due u|H)ii his own houJ| and not charge 
a fum in onaUta for fifteen years iutciclh 
J^RI> C:)AN‘CI!LLOIt» 

Tbceeartn- lit tiic cainmoii dircdio'is for Mkitig an account of tlie rents 

and proHcs ct rv'al cibte, the court have directedr^x to 
ibttrnt>otrM.iU bc nuiic^ Dut not m account of peifcnal* 

Sat not of 
1J cik4v. 


A ttmrtg‘9n Eof if a mortgagee enters into pofTcnion of ihc clhatCi he does 
Sventsvui^ i’^to hy hii owii .1^ K'liiicr liimivlf accountable for >vhat he recciveif 
in difclwr 5c cf hU pri:u i|Vl and intercfli and it is in iLis cafe dial 
lumUiMoont* the dir^Aion of annual rciU is made (j). 

,iSle} 304 U Uifl 

ihia Cdltf iHc ui((Oio9 of onniijl rviU U |iTen. 


[ 411 ] But if a mortgagor comes with only half the debt^ and offers 
it to tin; moitgagee, l;c is not obliged to t.ike it« 

I'hc prefent cafe of an executor U quite diflcrenti for it ii not 
an oIBce of his own fwckiiigi but very proper that fomebodji 
cither as executor or adminiUratnr, ihould colIcA in (he afictSi 
and if he happen to be a Ixnul-creditor hinifelf» the court never 
dlre^i that if any fuin^ conic into his liands, that he Hiould from 
time to tiinei by piecemeal difeharge the principal and iiucrefl of * 
his bond i for he may Hr(l difeharge all other demands againfk his 
tcllacor's effatc before his own; and uidefs it had appeared that a 
conOderablc fum was left in lus hrudsg fufTicicnt to pay off his 
bond enrirdy, over and al>orc what was due upon other demandsi 
there could be no ground for this exception \ and tliercforc over* 
ruled it. 

An tntvtotf Sy As to what Mr. Attorney General faysj that upon n p/ent ad^ 
w//f^rAv/X| if it hud appeal ed there was enough only to pay half 
nCin 10^*^ the debt in tlic executor’s hand, the jury mull have found a ver- 
•vnSebr, Iwb di£l againfl him, it cannot be fupported, for no court would 
have direfttfd a jury to give fucha verdict, becaufe an executor, 
where by an dtiblillicd rule of law, may rculn to pay his own debt (a}, 

wMtftwenou^ t)ut ||o( obliged to take in part only. 

tol«]rthfiimk. defendant took an exception, that the Maffer had not 

allowed hint any intertft on two years and a half arrears of an 
annuity, which he had purchafed of the tcffaior Mr. 

It was a grant of an annuity by way oFmortgngei and a power 
to the annuitant to enter, in cafe of arrears, and to hold till he 
was fatisfied all arrears, and all his colU .and damages, but 
in this cafe tlie annuitant has not entered fur default of 
payment. 


(r) G 4 tUv^ TsKtrrd, ft/. 534, (s) 1 lUU. Mr. 9SI. (L) f!. 1. loifs^. 496. 

Loup 



in the Hme of L^rd Chancellor Haftomcn. 411 

? 

* 4 

Lord CHANCBtLoi, y. 

There is no tnlijnce where the. court \m c^x^ allowed intereft 
upon the 4rTcar> of Midi an if, indeed, the. annuitant 

hadenicred, and b^en in pofreffion of die cftalc with it, 

die court would not have obliged him to have tjuuted die cruw 

Hon, unlefs the |r to allow himintcrcli fordic 

incurs of diis annuli j down to die day (t )• t wm not 

obUgs fliu 14 

suit ebe pofTcffi^B, UU the sfiniar alloin him Latereg fuf the arctiro of bli aoiuUty. 

Ftrteri verfus Fitters^ (F!df Cnf* i/9 /be fiiw 9f Jjeei O/* 7tt!* 

1 }was different from this, l^caufe it was her jolmure, and 
interefi upon the arrears of the annuity was allowed her by way 
of maintenance, and as a coinpenf.uion fur the debts flic fiad con- 
traded in tlic mean time; therefore this eaccpiion muil be over¬ 
ruled. 

(1) See Droptn* Ctm^j V. Dmvis^ mate iiK Keu/man v. Mhj, 5 vqK 

S 7 y- 


Sergefitt ^trCut Sertleff 2;, 174a* C 4 ^^ ] 

Clio 174 . 

M Ri Attorney General objeded to the reading an int^nin- 
tioiiof lunacy, becaufe it is offered as evidence lo alicCl 
jht of a third per foil, and as it like wife had a retrofped of 
eight years* oaclafirv <vi> 

Lord over-ruled the objcfVion, and faid, that inqui- 

fitions of lunacy, and likewife other inquifitlons, as wwViiw, ' * 

are always admitted to be read, but are not ccnclufivc evi- 
dcnce, for you may traverCe tliem if vou pleafc. 

11 y the iiiquifiuon, the jury found Mr. Sumne/ Vitt a lumti;*, 
without lucid intervals, eight years back, fo tliat it took in the 
time of the iraiiniAion with hit Ton al>our layingouc feme part of 
his pcrfenal ellate in the purchafe of real for the lunatic^s be¬ 
nefit. 

The two wltnefTes to encounter the inquilltton and to prove Mr» 

Seunuel /’/Vf*s fanity, (one of which was his apothecary), fvvear, 

his under Handing, at the time of this tT.inra.^on, waHlbmewItiC 

impaired from his partly lick difordcr, but that it did not toully 

deprive him of it \ and tnat his memory would ferve him to give 

an anfwer to a ihort queftlon, but nor to on** ci* ?ny Icngrl:* 

The principal point was, Whurlicr money K^ongiitg lo a !>•«« 

perfen, who is feppofed to be a hr.iutWk. and which bus V'cn ^ 

laid out in land, docs not y7///belting to thofc pjrfons wlir u*ou!d Wjc), Apofrui 

have liccn inriiled to the money at t!ie time h was conv?’rtcd into hlli'** 

real eflate; and whether die property of a lunuiick mm l>c vdicrr:d ^ 

in any rcrpe£l whatfnever; or wlietlier this court can give it to a xhi ippio- 

different reprerentative chan die law would have doue« KrA 

JbJUr verfus RiJ/er^ Cm/, Ah* 279 * court will nit 

chsoge rhe SiC- 

feUUan ^ hsi besa Bud^o/ thii Tsm of monof, Sst the f snbale will aarU. 

Lord 
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CASES Argued and Determined 


[413 ] 


fKicrtoKvi Loao CHANCeLLOJti 

9ca4.s«. gcncraf qucUtoii in this cafe is* Whether there le fufli* 

cent grouiul in a court of equity to fet afuie this purdufo, which 
coll loii h and to confider it aa perfoiul dUte ? 

A lunatick is cemiinly capable of taking by way of grant (i)« 
and therefote this eftate lias veiled iuMr* Samuf/ and niiglit 
clcfccml from him* 

I will confider firfti wlicihcr> upon making this pur chafe in 
1714^ llm gentleman was aw cempes 

There it not at prefent before me^ fulTicient evidence to fatisfy 
mCy that he wiia abiblutely a lumtfu'if or n 9 h rsiirper. 

As CO the luquiUtion, the jury have carried it too far, in find¬ 
ing him a lunatick^ as his incapacity was owing to a dillcmper \ 
tlicy fliould have found tliat he was not capable of managing his 
own affairii and not properly that he was a lunatick* 

Wh«m 1 admitted the inquilition to be read» I faiditwasnot 
conclttfive evidence i for it is not conclufivc as to the point of 
time of taking the inquifition, much lefs as to the reirafpc^l of 
eight yearsy tori not with liauding fuch inquifitioni there arc nu¬ 
merous indances of a fubrequent ini^uiiy. 

The eviJ;;nce before nw is* that ne lived with his own family 
after he Inid the paralytick dilbrderi as well as be for c* and that 
lie was aiiUtcd in the management of his adairs by his only fun 
and his deward* 

And at the very time the purchafe was depend! ngi the fup- 
pofed lunatick himfclf rode out to infpccl the edate which was 
intended tube bought* 

NoW| can it be fuppofcili that the family would liave made 
all this unnecelTary paradCi if they had nut thought Mr. PiU ca¬ 
pable of judging* 

There arc a great many indauccs of apopietcics turning to pa- 
ralytick difordersp whidi may at ^rd a1>ec\ only the members 
and organs of the body, and by degreesp as die weight of the 
didemper incrcafesp may aifcfl the memory and undcrllanding* 

In 17241 this purclufe was madep and the inquifition was not 
till 17261 two years after ^ and though the jury, out of a neccHary 
cautioni have found it with a of eiglit years, in ordr:r 

to take in alienations \ yet I fiiall noC| for that reafon only> dinrcl 
a further inquiry. 

The purchafe appears to have been a reafonabte a^, and no 
evidence to fhew it otherwife, and yet it is faid, Mr* Pitt being 
a lunatick at the time, tlie court will not vary the property (2)^ 
and has been compared to die cafe of infanrs. 

It is true, in the cafe of iiifiuits it is fo (3); and upon applica- 
ioorttohr tion to the court to lay out pare of their pcrfonal clbte in landy 

ptftoTan 

lot's <tbU io Un4, i/kc Ski bcTiNv si, «c Aki ovt vben be comei of Sfc, Uis 

perty will oot alter. 


[1) C0. Vn^ a*^. Pirh/. 51* 

*a) Em f^t 9 M«Mfhhwt/s Ammnndtilti 
4 . bo. Ex fXi ti Am^. 706* 

'9Ui^tX fxrU 3 i^rv. CAa* 

.510. 


(5) nde TMi V. TMt, Amh. 370. 
V* 2 wjnt^ Ami. 417. 



in the Tune of Lord Oiiiicellor Hinswicrt. 



it U alwajrs granted with a that if the in&nr dies before lt» 

or do.'t not approve of the purchafe when he comes of age, diac 
the property (hall not alter• 

Due the cafe here is quite dinerent, the perfon lives in his own 
* family as lie did before this paralytick diforder, and alfo confencs 
to the purchafe two years bifote any legal inquincion into his ca^ 
pacity *, and would it be right in the court to overturn adls that 
ure done with the concurrence of the whole family, and in a 
leafonable manner ? If I did, 1 am furt it would he attended 



with numerous ineonvenienets* 

Here is in this cafe the Itrongeft circumftance in the world \ 
but one fon, who mult have been heir of the real eltate, if not 
difpofed of otberwife, and iniitled to tlie pcrfcnal eltate if hia 
father, the fuppofed I un slick, died inteftate* 

Though It is very true, the court will not order the perfonal The mrt hm 
eltate of a lunatick to be turned inio real clUte, yet cbm have 
been applications to tliis court to lay out part of hii perfonal Hbee 
eftate in repairs (i)t or even upon improvements of his real b<UiSoiitia 
cllatc, and the court hare allowed it, if the neat of kin at tiar 
time, who if lie was dead would be intitled to his perfonal eltace, mcAtiorhi»it«l 
do not Ihew any reafon again It it f and fuch an order of the court 
Itits been even binding upon other perfons wlio were cot coiil'ent* 
tngto the order at the time it was made, but happened to be tlin 
next of kin at the lunatJck's death. 

Therefore, as diia purchafe was a reafonable aQ, and done 
with tlie approbation of tlie only foo, and as tlic court ought 
cfpeclally to pi^e the turn of the fcak in favour of an heir, 1 am of 
cpinion tliere are no grounds for tlic court to change tlie dlfpo* 

(iiton that has been made of this fum of money, but the 
purcliafc mull ftand* 


There was another point made in this caufe (i]i 

milkm 


(l) Fftk f 3 t p*rtt IW/aw, 407. 

(1) The Hate of this part of the cafe 
from the Regider^i book is as follows: 
Upon the narriage of Palmtr with 
Pittp €^nit was fettled 

upon H'tiiiiBm PiH for life, remainder to 
the dr ft sod other Ibas in tail, r.we/adr 
/# tli rxylr/ kdn 9 f' Pin, There 

was a power for Jitin to charge the eftate 
with 4000/. for fuch perfons si %e 
fooold by tiefii w W 4 U Jidj sp* 

peiot. This fccilemeoi was dated S9 
end 30tk Ofi^rp > 7 ^ 7 * W'iWam Pist 
died in 171$, leaving ^aanvi his foo, who 
died an in/m in 1738. Mn. is 

heir at Jaw both to tf'iUiam Pin and 
dtfsrar/ the infant, on whom the remsio* 
der in fee of the above eftau has defeend^ 
edi In > 711 » 7 ^ makes her 

^will attsfted by tbra aad DUkes 


a difpofition of the 4000/. chiefly in fa* 
voar of her fon SamnA. In 
1731, previoBs to her martisge with tfus 
deJendant enters into arti¬ 

cles, whereby Ihe declares, that it iliall 
be lawful lor her inunded holbaad to 
raife toooi, (pan of faid 4000 A)/w 
his ewe m/c $ and d/uie covenants to con¬ 
vey iandi for Securing the faid aoooA 
bot in traft Devertbelefs to permit S^it 
to take the profits of thofe lands during 
his aad lives, and (bea in 

traft, for raifing the faid toooL for 
theyonnger children of that marriage: 
if no cbildreo then for Stmsifi» A 
power wu rtferved to 7 sjn to miko 
a difpofitioD of the other 2000/* and 
the reft of her perfonal elUte by her 
will. The number of witnrflcs to thvfe 
tnides does nut appear. Mrs. 

ukei 
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CASES Afgoed and Detennined 


Ita^iipvr* WtUiam Pitt ( 6 f\ of Stimr/ef P/if murried Mrs. Sfielfp and 
l£Ai«T. marriage articles it was covenanted that if tintre flimtlil lie 

l.c.citi:4iVcr. and no younger childretu and the wife fhouM fur- 

A wife, \n k(! the hu^ntl) that Jhc (houlil have ihc power of difj^iliTg of 
Aeriirvlvc*! het ^oooL by dccd Of will executed in the prcfeiice of three wit- 
no nefles to any perfon {he ibould appoint^ and this fum was to be i 

younger ehi)* 

Wm, hod ft 

Sawir aifpofinf of 40C0/. ^ deva or will, ccccatH in tbc pRfeoce of three wJloeffei, and tbh fu« 
VIA A c)m|e OA Ow re ?1 *lhte o( the bofeand* 

Bcfere her ferund Asrcl^, fee, hy a/ticlei eteoited jo the prefenre of two wStneffe* only, Appfdnied 
aeee/. vot or tho 4O0e^ be nr the ofe ^hcr incended hoSuisdi tb^rvoiuoinf SOooA 6 tt di/pofer 
of by will, but dof* not rr>ruR i| m the pHti^e of ^hm witoe/tee. titfdivkkt held, thit tbo 

•ftkiei were o food ippouitincnt of the looeA fbe4lw boaefit of her fecood hufeud. 

• 

[ 415 ] Mr. P/ti died, leaving only one fon Snmurl P/ft the 

younger, who lived to be only niiiet^n, and dying before he 
came of age, his real eftate defeended upon Mr. the 




charge upon die real eftate of the hufband. 


wskesa codhil ^o/r exau/td^ snd there* 
by < her wii) and gives the refidue 
of her (terfonal eiUif.* to her Ton Sxmnei. 
Thi*re was do ifluc of the marriage. 

Thd JdfrnJaniv ;tnd Vim 4 ? 1 who 

. ♦ . 

are raced tor^ to Sax://// rhe infa;M) inlift, 
that fn much of the 4C00/. a> w.is doc 
oppointed by the sructes id favour of 
S^eir, is a clurge upon the red elfaie 
defeended to the plain rifts ought 
to belong to them u execnlorsof Sa- 
■Mr/by virtue of the aforefsid will and 
codicil of Mrs. ** A* to the fum 

of 4C00/. winch y<tKc Phi by virtoe 
** of the fetrlvincnt 301 h OS* 6 r>- 1717, 
** had a power to €n.irg^ cn her owo 
** real elUic bts laird ll«ip decbrrd, that 
** the fatue h a cbaigv on the faid 
** real eftate, aiid bu Lt.rvihip directed 
** the Mafter to cumpuie intereftoD the 
** fum ot scco/ part of faid (urn of 
** ^000/. from the end clone year after 
the cate of fuid articles of sytli of 
** lyti. s't the rate of 4/. per 

** cent, ffr evnutx ; nnd torakc an ac* 
** count of the rents aod pr.*«iu of the 
** premilTes, wheretm fa>il fum u( ^000/« 
** was charged, which Mrrord from the 
** cod of one year after thr date of faid 
artiefes, which wfie iccrived by the 
** defendant (he having married 

** JxMt the oiooier and gaaroiin of laid 
infant Zamml Pitt) \ and what (hall 
** be coining on account of laid rents 
tod profits is to be applied towards 
** kHpiug thm tht interti during (be 
time •/Jsid Snmnei Pitt the iufmnt t and 
** bis Lordftiip dedaied, that (he fur- 


** plus of the inrereft of the faid fum of 
** 1000/ which accrued during the Ijfe- 
lime of laid Jnrr.^ I;ite the wife of the 
defendant S^rk*\ belongs 10 faid de* 
** fciidant $f \ : and hi^ Lrrdftnp di- 

** tecled the Mailer to comiiuie intereft 
** on the lum of scco/. rdidur nf faid 
** fum of 40C0/. from (he time of the 
** death of fe'id Jane late wife of faid 
** defendant S/vis nr the rare of 47. ptf 
cent, nn ems and that the^ laid 
** princi|«.tl lum of 4000/. together 
witli fboiucn of the intcreft lor the 
** fum of t^QOf. part ;h«’rcorat 4/. per 
** cent. fhall not have been difehsrg^d, 
** by the tint^ and proliis of faid cll.^te, 
during tlie life*rimc of fxid SxmacS 
** Pi/t liic infant, .ind the vi:olejniereft 
** at the fame rate from the time of his 
** death, and iniereft for the fum of 
** 2000/. reddur of faid 4000/. from 
the time of il»e death of (aid 
** be raifed by f.ilu or mortgage of 
** faid eftate; and tbe faid principal 
** fum of 4C00/. when raifed, to be 
paid into the bank In the name and 
**.wiih rhe privity of the Accountant* 
** Sencral. Lc.^ and the furplus inte* 
*• reft of ihe laid firft meniioacd fum of 
** sooef. part thereof over and above 
** wbai ihili have been difchsrged by the 
^ reiiU and profits reccivnl during the 
•« lilc-lime of laid /iivc, is to be paid to 
** laid defendant Sptie% the refidue of 
** (he intcreft of^foid fum 0/40007. to* 
** gethcr with the principal is to be paid 
** into the bank io the manner afore* 
faid.'* Aig. 2 Jb% Bp 174a. fbl. 309. 

plaintiff'# 



in tlie Time of Lord ChinceHor KAnpvicici* 


ptaSiuiCPs wife, who ii great niece of Samuei the elder, and heir 
■t lawtoliinii and to Pitt hit fon, and to the infuK 

Saiatit/ the younger, the graodfon of Samufi the elder. 

* After the deaUt of Mr. iFilimn Pittf Mr. SpeU marries the 
widow, but, before her fecond marrUge, il>e by articles ttu 
cured in the prcfeocc oT two witnelTes only, appoints the fum of 
1000/• out of the 4000/• to be for the ufe and bcneGtof her 
intended hu/band, during the corerture and after her death, *to 
her Ton Samut/ Pitt* 

'rhe otlter 2000/• flie makes aroluntary dirpofition of hr will, 
but did not execute it in the prefeocc of three ti^tuefles. 

Lord Chancbllor, 

The queftion it, Whether the articles entered into upon Mrs* 

Sfrir't marriage with Mr. amounts to an appointment within 

the power? 

I am of opinion, that it Is a go^ appomiment of lOooA for n<ii|h vhf if« 
the heneRt of Mr. Spek* j and notwithda^ing itia inGIled that it pviAnocnrhiK 
is a dcfeAive appointment, becaufe there are only two witnefles, 
yet this court will fupply the defed, where it is executed for a uSTurifii?! 
valuable cpnGdcmtlon, much more where tt is an execution of a ftthe* 

trnft only: and though the appointment is inaccurately exprefled, iVuViVlc wnfil 
and in an informal manner, it fliall ftill amount to a grant of the detnioa, thii 
aooo /• to Mr. and if it amounts to a grant, what is the ruviJf 

effect ? Why, that Mr. Sfth ftiall have the ^olc ufe and bene^ ^ * 
lit of it during the coverture; and falls cxaCtly within the reafon 
of l.ady Cffwftirft cafe \ where a tenant for life, with a power to 
make a jointure, covenants, for a valuable condderation, to exe¬ 
cute his power, this court will fupply a dcfcQive execuiion, or 
a non •execution again ft the remainder man (1). 

The next queftion is, as to the remaining 2000 /• 

This was not an appointment for a valuable confideration, but Tht idU i» 4 er 
only a voluntary dlfpoGiion, and therefore as the will under 
which the 2000/« is given was not executed in the prefcnce of ^ 

tliree winienhs, it has not pnrfued the power, and confcquently 
was a void appointment, fo that this aooo/. funk in the infant's ^ pnrfued the 
r=J.tL,«. 

Srcun:« it ihm wcmHu, m t voU and Saki Iaw Uw ntd clhce* 

There is anotlier queftion which relates to the intereft of the [ 4td ] 
aooo 7 . appointed to Mr. 5 /vL, by die articles before his mar^ 
tiage. 

• And itisinlifted, that from the time of die anicles executed, 
jntereft commenced, and chat it ought to have been kept down 
by the infant during his life. 

It is maintained upon thefe grounds: ift. That die bfant 
was only tenant in tail, remainder in fee, and that the remainder 
in fee never coming into pofle/Iion, he was liable to keep down 
the intereft out of his perfonal eftate i and adly, That the pUintllF 
cannot be charged with it, bccaufe Mrs. his wife, be* 


(1) Ctvmtijt af. 

a If* Ttibttg V. TtOift* a P« 490. 
iWiW V. /.njWi a t% IT. 6 iy v. 


iWr, t P*W. 648. f. Sr«tfi 

«i/r avol. $ 6 y aotf 4. 



^l6 CA S E S Argued tnA Deternmied 

T. in^ hch at law of the tnlaoi’i father^ at «'cI 1 as of the inrant hinw 
StA&tr* occafion to clairn through the infant at all, but inuf 

derive her title im media teljr from the father* 

Ai to the firfl groundi to be fure there is that tikety in law* 
between a remainder in fee in rererfion and in pofllOion \ huC 
to fay in c«(uitV| that the in^ot (half be a>mpelled to keep down 
incereil upon nil own elbtCi of which he was feifed of tlie re« * 
mainder in feCi out of hit phonal eAate» it fuch a nicety| thtit 
I cannot allow of by any meant* 

At» the ftcond gTOund» I am of opinion Mrs* Sergijin it 
obliged to fKew her couGnage» through the tnfanti though in. the 
defeent flie might derive the title from the father only* 

1 do not fo much at remember an iuftanee where even a te^ 
nant in tail hat been obliged to keep down iutereft (i) t but if he 
diet during hit iufancyi and the remainder in fee was limited to * 
a ftrangCTi it may pulFibly make fome dilTerence} but 1 will not 
determine now how the court would dm& in that cafe* 

111 the prefent cafe had there been an application to the court 
in the infant's life, by hU guardian | the court would have di- 
rcAcd the intercll of tliis 2000/« to be Lent down out of the 
rents and prouit of Ills efUtCt and not out of hit perfonal eftate: 
Suppofe an infant^ tenant in taih remainder in fcCi had nothing 
to fupport him but tlie rents and profits of real eflate^ and would 
ftiTve if they were to be applied to keep down interefi, I ihould 
noti in that cafe» have diredled them to be fo applied (2) \ but^ 
liere there is a large perfonal eftatCi befides the rents and profit! 
of the real cHuici which makes the difference* 

Therefore there muit be an account taken of the rents and 
profiu of the real eflate of the Infant, defeended upon Mrs* 
So'fijiitf the wife of the plsinti<F> and fo much of them applied 
[ 417 } aa will payoff die inccreft due upon the 2000/* appointed to 
* Mr* which mufl Ire at the rate of 4 prr ceni» and com« 
mence from one year afier the execniion of the articles of ap* 
pointment to Mr. Sp/U, 

(1) Theretfen of which i», bccsisfe t ^^93. Tratyj^ Frrt/irjf 

the remaladernan or rerejiioner ii t Bn, Cbs, Where a letianc 

eonfiderril HI wholly in the poAcr of the in tail pays off aa ioeumbrance without 
tenaot la tail. Ch<ipHn v. 5 taking an a Oign in ear, Jt*uan exonera- 

P.//^» s|3. 1 tionof thecllate ; bat where a tenant f<ir 

477» 480* But the fiirae reafoa dost life payi it off, he 11 conl^sred as a ere* 
not hold io the cafe teoaot in ditoc ibr the money fo paid oT: but ia 

tail| because he canaot bar the rrate/e- ciiher cafe evidcoee of the inieniion or 
dtrs anlefi under the King's privy feal; Gcuacionof the eftate may be admitted to 
therefae h!i guarJiOM or hMflta muff prove the contrary. Kirimsa v. imtilf, 
keep down the iutereft. See the decree 1 Kj. ^8. Jmf/Uty v. Brawn, t 
in this cafe/vpftf. I 480. So a it* 477. 1 ffr#. Brp. 

nant/#r lift is obliged to keep down the a 1 ft. Omtttjt v. Bml 

ioiereil on incumbraoeea. 4'3 Brv. Che. Ar/. ito. 

V./f^»/r>/rrd, GiW. Ar/. 69. (a) Rgitl ». I 9J. 

v« wttt I voJ. 467. ArW w, UtkuUs 463* 
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Jttvf 9 n verfai ft e eM% OB^itr a7i 1741* Cafe 275. 

^ *S« C. clce 4 foil. 

T he qtieftioni iu botli thefe caufes^ arifee from the will of JlJi u»» m u 

BtiTTf who at the rime of making it* had five cbil- w 
riren; •* fic thcrebf dire£tt two freehold houfes to be fold, and 
hit whole eftate to be turned into money > and after hii debu 
** andjegactea are paid, the refidue of the money he gives to the 
*• plaintidT and others, his executors, in truft, for the benefit 
his four funs, and liis daughter to be divided equally 

** between them; and if any or cither of them die before the ^ r f mmndad 
•• age of twenty-one, their marc to go to the furvivor/* 

jbw 

ftrt ^ */ Srf fifptait M tbi M •/ Dmmbtr* 1741, IW N«evl(ki ^Mmd, 

fufmet 4 /40 4£rmmal $4fW4:» iti /S«r # mie j tf Mn* VoStV fwiatMP 44 U bt >CfrW $ 4 tjkr{^ 
J(f 4 r 4 f 9 t^durini bn swdti/tff H bt fmju bn tbiUrrw, m ^ 


Harrj Barr^ one of the funs, died after the father, and I)f« 
fore twenty-one, and confcqucntly his (hare went over to tlie 
furvivots* 

In 17 ? 9 * > tavern, married the 

daughter, but made no prenifion for her by xnj of fcttlement. 

In Alarthf 1739, Mr* being julUy indebted to the de« 
fendant a wine mcrdiant, enters into a bond for the 

payment of it \ and about three weeks after, makes an alTigti- 
ment to Mwlfin of all the fliarc which, in the right of his wife, 
lie was inritled unto, in her father’sperfonal eftate. 

Afterwards he made a fecond amgnment of Ins wife's faid 
flnre, to trullees, for the benefit of all his creditors in general. 

During all thefe tranfacliotii, Jfnnj V^he^ the wife of VUet 
and daughter of Burr^ the tc(ht«t under age. 

The executors have done no a£t to fettle or make any divifioo 
of rile father's perfonal eftate. 

Mrs. y^it has two children to maintain, as her hulband is a 
bankrupt. 

Her Ihare under the will amounts to about 600/• and Mr. 

A/sa^'s debt to above ;oo/* 

The queiliou is, Whether the wife, who Is totally unpro¬ 
vided for, lhall not have a maintenance fccured to her out of 
her (hare of her father's perfonal cllatc, before it is applied in 
payment of tlie defendant, Vlu-AMfin^ and the rell of the ere* f 42b ] 
ditors of Mr. the hu(band. 

Mr. Chuti^ for tlie defendant, Mr. Mculftn^ cited Tyior ver- 
fua &unyfv, a Vem* 170. hlr. Brwmy of the fame fide, al¬ 
lowed it to be an efiablilhed rule of this court, that a hu(bajid 
fliall not meddle with die wife's fortune, unlefs he will, in the 
firft place, make fume provlfion for her \ bur the cale of a ere* 
ditor, he fatd, was very different, who has paid a full confidcra- 
rion for the alEgnmenr, and therefore it would be hard to make 
him (land in the place of the huiband. 

He cited Aff/e/ verfua WilR^mSf t P. 219. but relied 
.ehlely on the cafe of Par//verfus Dandj, ^ulj itf, 1741, be* 



4 '« 

|g«»«ir V. 


1 419 ] 


CASES Argu^J and Determined 

Mr. Attorney General, for tlie wife fobinicted two things. • 
Fir^f The general n^ic of a court of cunityi thut If a hufbnnd 
1!! obliged to come here for <1 wife's fonunci he ihali fird 
make a provifion for ber^ before he (hall be allowed to meddfe 
with it. 

What, faid he, is the ground of this rulci but that it is na^ 
nl judice and equity, the wife fhouid Jiave fonie prorilion* 
SevM^/y, This rigfitruns along with the thing i^elf, and who¬ 
ever comes in under the hulband, mud take it only as he would 
have done; and tlie true reafon for the court’s interpoGuon is, the 
wife’s being unprovided for. 

No harm or itijudicc ii done, bccaufe no body ran take an 
alTignment of tlie wife’s fortune, but he mud do it with hii ejA 
open, and tliereforc it is his own fault, if be wiH lend upon fuch 
a fccurity. 

'rhere is heGdes a drong ctrcumdance in this cafe, for at the 
time the wife’s fhare was alTigiied, it was not a veded intered, 
as (he could take only upon the condiigcucy of her living to be 
twenty-one. 

There is alfb a ftrong argument to be dnwn from the gene* 
ral inconveniences for if the defendant, Mr. Mwtjiny flmuld 
prevail, it would put it in the power of a hufband to evade the 
rule of the court; for by aOigning the w*ifc’s cfleds, he gets 
her fortune in his power, whidi h;; could not have upon an 
application to Chancery, wlJiout making a proviGon lor licr 
nrll. 

The Chancellor direfled the caufc to (lend over, to look inte 
tlie cafe*; and on OJTfAr the SQth, 174^, it came on again. 

The Aitorncy Ocncralfnr Mis. then cited the cafe of 
WMjm verfus Atxnh i>, 1732, before Sir 

where he riecrccd a provtGoii to a \t*ifc out of her fortune, again d 
lbs aftignccs of a bankrupt. He likewife mentioned J W. 
38a. Jacibpft vcrfiu WiUianiSi and r A W*'. t73S* Rich* 

tmnd U I/V vcifus TMur, Mr. Chuff ^ for the defendant, Mr. 
cited I A 458. A/w//verfu!t Jimufifr, 

'lire ciufe dood over again till Nivetuher 3, 174a, when tlie 
Cliancellor gave juilgmcnu 
l.ORD ChANCEI.I.OH, 

Here are two billj brought r 

Tlie fird, by the executor of Mr. to be Hirch.wged of 
•Jicir truft, upon paying and aGigning over Jff.'/fj fliarc of 
lier farlier’s perfonal cilate, aud that if^Ly may indcmul&ed ks 
fb doing* 

'1 he icoond bill is brought by hir. M 9 uljcn^ vi*Ko claims a right 
to Jtnnj Vfi€\ Glare cf Uurr^^ perfonal edate, under tlie aflign« 
mcni from her hulbaiid. 

As againd die huftand, the equity is extremely plain, and 
likcwifc agauid the aiTigncci, who claim under ihc fecund alTgn- 
iDcnr. 

Tliercforc the principal qucfiion in the caufe artfci out of the 
defence made by die wife of /'sAe. 

Twopoluu late been iohlUd on fur her. 
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Flijli That the hulband cannot come into thU court For die 
fortune of the wife» without making a provifion for her in the 
firtl place. 

^ Ste^uilj, That there la an equity attached to the thing itfelf) 
and therefore die alTignee of the hofbaod takes it fubjc£l to the 
fame equity (i]i and from hence arifes the greateft doubt. 

As to die J!t^f It U an equity grounded Ujion natural jufticei M% 
and it that land of parental care which this court eaercifea for 
*the benefit of orphans; and as tlic father would not hare married 4 jH|i'it!f^tb«ut 
hit daughter a^ithout infiftUig upon fome provifionf fo this court| 
who ftand in far€»/ljf will not do it (2). coii5^wk»*!br»4 

la 

4 pi|* 

This court will not fufTcr the hulband to take the wife’s per- when die n. 
tion (though the ccclefiaftical courts who have a concurrent ju* c^Biuit^i io«rt 
rirdi^ioii with diis, in regard to portions arifing out of pcrfonal M^fentVhe'^*** 
eAate» have given tlieir coufent tlut the hufbaiul fhould have it] huiwiid Aouia 
until he has agreed to make a reafonablc proviSon for the wifej 
and in many inftances have granced injuiidioni to ftajr tlir pro* lour^crMcrj 
cecdiiigs in the ecckfiaftical court (3). Mlnjundmi to 

In Tubiir% traufafiions in the higli court of Qiancery, in die 
cafe of Tan/SfU contra Daw/tperif 14 C/rr, i. Ixnrd Keeper Cs* ^ 

T//rtry takes notice of tins rule, which ihcwi k is not a doArine ^ J 
newly taken up, as has been Tuppofed. 

Out though this is fo, yet if tlie hutbaiid can come at the chat* 

tcU of die wife, without the aid of this court, or of a court hav* wit,, 

iiig a concurrent jurifdiAion, 1 do not know any iiilUnce where hyibaod 

this court has interfered (4) \ as if the wife’s debtor will pay her 

debt to die hulband | fo likewife where there U a bond debt to in»Un« oT thu 

the wife, dum fila^ and the hutband recovers it at law, I do not ir^Uni 

know that dils court hare ever granted an injuiiAioii} for his 

fuiug at law w;is very proper, and therefore this court leaves it pivret u lav, 

to its natural courfe, without meddling wkh a Icnl queilion} 

though if a bill was brought in favour of a wim, for an in* 

junAion to flay execution upon the judgment at law, I do not ^ tba wile*, 

know whether this court would not grant it; but, as diat point 

is not BOW before me, 1 will not determine it. Us |Ue oni) 1 

ihi unie c^nUy 

U l» (wcaCon, aoi the i»« m to ft^i^acta of biiiluuf b. 


If one looks into the cafes upon thk head, it is diiEcult to re¬ 
concile them, iliougli, indeed, one thing is clear, through them 
alt; dut if the littlband mikes a voluntary alCgnmeiit of the 


(1) Tpraliv^ H)pit 

(a) Uihttr Cfttwrr, 1 P* XT. 641. 

3 }*. iK II. Bro“VM 
V. EfHtf S SOS. Hnrri/09 V, 

Borkl't I SJ9. lyioth V. 

86 . v» Markw, 

5 so. Boi il Teens thitcqoUy does oot 
extend tu the childRO of (he ms/riage 


afirr the wife’sHleath* SfthtH v. 

509. 

(j) / 7 ..V Anft I vol. 491, 

(4) iliiift' V. C«6wr, t U\ 6 \ I. 
FtMur V. ^tterfg pojt^ JI4 AtMuto 
Qtmrol v» I /<yi 5|8. 

Dtwu9mk V. 3 Brv. CAi. Rfp% 

195. 



420 




Ia Twc« 

vHdkftioUiPs 4 
4mU of LoH 
m tho 

«afe gf 
Verfut 

|i i» flow *c«y 
wtll knowfl,thl( 

W Iwth rtiflied 
flad iifll|Ar 4 « 

£ 421 J 


CASES Argued and Determined 

wife*e pcrtxoni the volunteer moil fttnd in the place of the hnf« 
band (i); there U ihe fame equity too in regard to aetcuhn and 
admuiiflntorst and the fame as to ijfigneet ^ h^rupts^ for it is 
the law chat caiU it upon t]>cin» yjidi 2 Vtm^ qoi. BtirnH \*er- 
fui IVtnttJion^ and 2 Vtrn* 5^4* 7 ojkr verfus Whetln^ and 
tthfin nl* rerfus 1 P. /K. 38a (t). 

There is a prticnlar train in tlie report of the laft cafe> and it 
looks as if Lord re (led his opinion chiefly upon the com« 

miflioners of bankrupts aiTigiilng a pclHbiiltyt wlu<^ he thought 
they could not do. but he was certainly wrong in point of law^ 
for that not only the latter (latutes relating to banknipta men* 
tion the word but alfo bccaofe the 13 JQtz* <• 7* 

2» empowers the commlHioncrs to sHign all that the bank^ 
rupt mtgh drf^rf Wfi; and befidesi the 2i Jtie% i. e« tp* 
ena^Sy that the ilatute relating to bankrupts fliall be eondrued 
in the mtdi benrflvud manner fur creditors* Vtdt Higdtn ver* 
fits at the RciU^ Riirh^ afliri.^cd by 

Lord Chancellor Khtg^ in Mich* 1732 ami in equity it is 
very well knou'ii, that a pofliblHty may be both releafed and af- 
figncd. 

The next cafe is Watfin verfus Mefchal^ March 19, 17329 
before Sir ^eftph Jckjilt who decreed esaclly iipoo the fame rea* 
foning as in the cafe of 7 /Tnifin verfus 

Ycti where the wifc^truilofa term has been afllgned by the 
liullMml for a valuable conlidcratton, there the determination has 
been coutraryi and the rule has beeiii that the aflignee Oiould 
not make a provifioii for the wife before he could be ijititled* 
T/iuor verfus a /V«. 270(3; 


Wbtrs the huf* 

iffif'fli 

wir>.'k ini 2 of 4 
term ijt i V 4 * 
tuiWIe cooftlu* 
iliftAi tueiflia* 
ncr nee*! I’fli 

mjk^ I (iroviS)fi 

Im 4b< %rU*f> b:loio he Ji iivitH. 


There was fome difpuie at the har» how tdlualitr it 
the cml of this cifc ia to be applied^ whether to the M'hole 
cafci or the words iuincdbiciy preceding ^ buty from what I 


(1) Sec Br.u v. emte *o8. 

note I. 

(a) B^fviU V. B^ftndtry \ P, 459 * 
fx forte CV7/'|rt'4«» f t'ol. 19s. 

V,.,f V. K»yfijh, Uft/r I vtd. tilo, M'«r* 
ffill V. M^rttr^ and Bcfihfttn v. /V/A* 
t Cflv’r P. if''. 459. noiv. hPi.i^mhc 
V. MnrLv:^ /«/. 510. 7 >«v/ v. /f#/r, 
ftfl, 558. 7W V. B‘t<K 6 zz. in 
tkt idit of ShtfaU V. Jrijfi {fd/i, 516.) 
Mr. Shatfnd^ before be had received the 
legacy of icersi. lea to hU wile, died, 
Ifjvlng she pUimi&V his mridow, an in* 
|«Dt* who luilfled, that Uic legacy did 


not belong to the cjtfoitcr of Mr. ShudttiU 
bm furvived 10 her: for u Mr. .SW^tf 
hid made no provifion for her. and as 
the Conn would not have detrred iCie 
legacy to hint, without iU making a 
feiilcraeat upon her, lb hU eaecoior 
could not be in a better fltuatjon than 
himfclf. His Lt'rdfliip decreed the la* 
gaey to tbe pUiutlC Ra. Lii.B. 174s. 
fol. 184. 

(3; s Cho, Rcf* 2S3» aa4. Sir Ed- 

^ttord Tmrwrr** cafe, I Pern. 7. Fiu ¥• 
Huat^ I Petw, 18. BaUi n. bsadj^eiM 
ao8« Cmtrd }Jord* 496. 


• t/. XTari. btflirtifg it vudeemM Out • ggntuigenriAWrcftw H*' 

fibiiity b » by the caMuOwKnt the* 4 difiig mat to ftKli of 

tJu chik'Ufl iif d, u (bub St it ber 4«3thi dJuA ilTw B. who becomhe 4 

h*: kj«s(| ^uhl»c(rij6ciHt4»e«ittd| lAtrivhichAei| tbi»ceoclii|«utlitttrert tt 
likii n ihc btaJmtftfry tw M flUMh is lU fun y the aather's uis*tiBe niUt hivo 
n\cdti it. 


b«v* 
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fizve mentioned beim outof it U applicable only to the 

iaft preceding wordi* mowimh. 

The nest cafe ia Wdtm ferfnt 5t, 

'Hie nest U ^^/Yerfea Srandir^ t W^ei/* 451* 

The nest i$ verTua Dandy^ July tfip 1741 (i). 

• In thefe cafes you obfenre the particular contna of the huf<» 
band, for a valuable eonfuleration, has got the better of the wifc*s 
equity to have a provifion* 

The ground of Sit JSihparJ Tumtr$ CdXtj 1 Vim^ y» was this, A« •» ]««, ih« 
that aa mehulbandt at law, could difpefe of a term tor yeara, fo 
may he difpofe of the trull of a term, becaufe the fame rule of fer^jn, (v mv 
property mud prevail in coaiiy aa wc 41 a$ at law; but vid* the be^ifporsoTtbt 
cafe of Pitt verfua Wwe/, 1 rtm. i8» where Lori Chancellor 
N^hhglHim eipreflcd great furprise at thii refohiKon* mU ^ pi^rir 

Now, I apply the rcafon of diefe cafea to the prefenu n*tApnniiia 

Aa Co the laft of the aflignmenta, it doea not difier from the ^ 

cafeof afljgtinieJiU of bAiikrupta, for it sa die cafe of a failing £ ^22 j 
man, and esa^y under die fame reafoning aa an aflignmentofa 
bankrupc'a cflb£la for his creditors in general; for here be afTigne 
all hla right, tide, and tbcrelbre is csa£Uy upon eke fane 
footing* 

Aa CO the fird affignment to die defendant Mr. to be 

furc, thatia didercni from the other, and likewifc diSeri in fe« 
veral circumflanctri front all the cafea ciicd» 

In the lirft place, here ia a mised fund ariling out of real aa 
well aa perfonat eClatc; for chough the fadicr, indeed, by hta 
will, direOs the ellatc to be fold and turned into money, yet all 
the children together, when they came of age, might have 
faid to the trufteea of the wilt, let u$ take the real cAate aa k is, 
notwithftandingthe tcllator direcli it to be fold* 

BeAdee, the wife was an infant when die married, and ltka« 
wife durtog all thefe tranfadlLonii and couLcquently a particular 
objed of die care of thia court. 

BeRdea too, this ia not an aflignment of a term for years, ora TtuiSiffenriwa 
fpectfic thing, but an aflignment at once of all her fortune, and 
which the bulband could not reduce into pofTeflion, without the at mc« »fli|ncS 
ainitance of tbiaoourt; neither has there Ixcn any diviftoii in Uie 
world made, or even an account taken of the teftatoi’s eflace, 
which could bind the parties. Uta potreffioa 

'Xlie tniQtees tbemfekes, though willing to have jmned with 
the hufband, could not have bound the wife, as (he was an in- 
fant, and as there is likewife a daufe of (urvivorihlp in the will; 
and therefore there is no polhbility of eenuDg at the fortuae, 
without the aid of this court* 

Vor this rcafon the defendant Mr. mud be prefumed 

to have known all the circuiuAaoces of this fecurity, and wliac 
the rule of equity is in regard to provifions to be made for a wife 
out of her fortune. 


(s) toy. S. C. 


Cc4 


h 
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CASES Argued lad Determined 

Uvm t. tn the prefent cafe^ I Up a wy great veight upon hi being an 
aRjgnmcnc of the trhole portion^ and if I fliould allow thU prac- 
piiarw^Tthfi ^ pr«?ail| It woukl trip up all the enre and caution of thia 
couTt with regard to infants; for a huiband then would have no* 
thine to do but to take up money of a third perfon i and' 
ffiOice dipgid though neitlicr he nor the lender know exatlljr at the time what 
hi allowed, it the fortune isi yet he may afliga h ever* and fo defeat the care 

... , r , 

cmwitkft- *Conuder too, the particular circumiiances of tliu cafe | the 
lAfU u iAf.uit«. hufband was in debt before he married \ runs awa^ wjtli this 
t V23 J woman cUtideflintly, without the confent of any of her 

relational with a rie«*| very polSbIyi to prevent his being ar« 
rcAcih 

To this it may be objc£lcd| that if I deace a prmifion for the 
wife* propic will not veoiurv to fend tlieir money, which would 
be a f^ruat dcttimeiu to the public mgcncrali and to trade in par* 
tlcular« 

To which I anfwer, that though this court fliould not mtify 
and Icgttimatc fuch alTignments, yet there will be perfons enough 
found to rifque their money upon fuch fecurities* 

Thereforr'i I am of opinion not to allow the creditor to receive 
the whole fortune of the wifci without making fomcprovifion 
for her (i); and I would recommend this method to the defend** 
ant Mr. Mutifiitt that he fhould come into tarns to give the wife 
and dtildreti fomc part of the principal of her fnrtunei and then 
he will have an immediate iKncfit from the refidue. 

lArd Hardivl^ii ordered it to fbind till tlie firll day of raufes 
after the term % and faiJi perhaps, before that tirne, the parties^ 
when they fee tlic inclinations of the court, will acquiefee; if 
they do noi| they can have no benelit for a long lime, as the in* 
tcreft of her fortune can be applied only to the fevml demands. 

the 6th, 1741. The caufc of verfus 

ftood again in the paper, when it appearcdi that it'vas agreed 
between the partiesi that the neat fum, which fhall remain after 
the dcduclion of coAsi Aall be divided into equal moieties j and 
one moiety thereof was to be paid by ytv^n to Mtuljin^ tcw'ards 
fatisfadion of his debit and the remaining moiety was to be re¬ 
tained by Co be difpofed of for the feparatc ufe and pro- 

vilioiiof and the diikhcn flic already hath, or may 

have, in fuch manner as the court (hall dirc£l i and dicreupon 
Lord Hardwche ordoed and decreed that the agreement be per- 
formedi and gave full direflions for placing cut and fccurhig 
Jrftnj moiety for her feparate ufci during her \ihf aud 

after her d$ath, for the payment of it to Ixr children^ iu equal 
lharcs (l). 


(1) fide Piyer v. HUI, 4 ilrv. Citf. (a) J, 174a. 306. 

r/. 139, 
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/riMverfua Claveriin^ 1744 * 


CaTe 


A Bill was brought by an heir at bw, cha^ng fraud and cir- a fwu u po* 
cumvcDtion in the defisodanti in obtaining the wDJ| and •^nniiwiii 
liifanUr in the tettatri.. 

J^AD CUANCeilOai mnabe 4 *b 4 cu 

This court will not determine a fnud, in procuring a witli ky«uia]tfUw. 
without (lircding a trial at bwj which was done according^ 
iy(0- 

I th.ill decree co(b againft the phmtiiFt for where an heir at Whereuhcirit 
law will brine a bill to ftt afide a will for infanity in the teftatori |iJ|| 
when he might hare proceeded at law by ejedmciu* this is fuch wiUfoUiOAi^^ 
a vcxatioiii that if he fails in felting it aCdct he ihaJl pay coHsi fo •f aa 
far as relates to the controverting of the will* 

if he 

But where an heir is brought before the court as a defendant! Where m heir 
even though he Ihould in fill Mjron the will's being fraudulent! or 
the teflator’s being infane^ and an iOue at law is diredlcd to try 
the fraud or infanityi yet this court will not give colls agalnll •h'im li sireOeS 
him, though he fails in the attempt of overturning the will, but 
very often allows the heir his coftt (t)« ihe lea^, 

cboush he fiile 

b «T(rt»nua| the wl]l| tht co«re vlU Mt ^rc wSi him* 


(0 Bfvxi V. PttJe, M/r 314* 


(a) V. BMfiit, a P. fT. t%$. 

Mfmfhrty v. sMte 408. Stm^ V. 

Eftf, /^, 3 vol. 3*7. 


Cs/tm verfus Ilamockf OBohr ap, 174a* 


Cafe 177* 


T he defendant's late hufband being feifed in fee of an reeW^cAM* 
ellate, and having borrowed a fumof money, gave a bond baviaf 
for it, dated May 11, 1724, and a mortgage for the fame fum “***^^J^ 2 J* 
on the i3(hof Tver following: On the ntli of Dt^tuih^r^ 1728, % amu 

he made Ms waTli and devifed the edate in fee which he had thus U lev « 
mortgaged, and alfo an eftate for three lives, to tlie defendaut his 
Wife, and made her foie csccutriz* Sywiuhedcvitb 

tM nwetmeS . 

«fld t ftceboU, Ibr threi lirti, t» binrifei mi tffdntti brr felc ctceotrii* 
vii, if tbc perlsiMl eSat* i» ott fvftcMflt ptj the wKetker the eSite Sef»iide4 oa the 

pisiatiff Amli Ml nuke up the Seficicncy, JS» the efteis decreed tm the wile ini|bt nor boeAefteA 
wbiJft there were reil alteu? Lard tferrfwkSr brU» U Uw firft bevinx, the wife wa not btiUfiS to 
Awk noaeniioo m eeeuftofesutf, bet moA tekethe eAete wjikiobucScA (i)» 


*7349 he purchafed one moiety of the reverifon in fee of 
die lifehold eftate, and the otlier moiety in 1737, aud died foon 
after, wttliottt making any alcention in his wilU 

The bill was brought by the heir at law, to have the deeds and 
writings of die Ufeh^ eftate, the rmrfion in fee of which was 


(t) But this decree was xenrM, ppf. 430. 





4 tf Cases Argued and Oetemined 

G*ttA9rv. purchafed by the teftaior after making his wi]l) and for an sc* 
lUaigcx. the perfoiul clhtc. 

The platIIrill* infiibi that the eftate tlcfccndcd i$ not liable to 
pay the inortgag<i and endeavours to throw the burden upon the 
defendanta to be paid out of the perfonal aflets; and if thofe 
iliould be deficient, out of tlie ellate devifed to the defeudanu 

The dcf.'nilant infiftsa that if the perlbual cAate is not fuf- 
hclcnt to pay the mortgage, the cllate defeended upon the plaintilF 
fhall make up the deficiency; and that the eftate devif^d to licr 
lhall not be aflcQed while the real afiers are fulFidcnt. 

Mr. CmU for the defendant, cited Hcryn contra AMci, S^/i. 
416* Cnrter ycriixs I 505. and K/ftg 

verfuB King and fym/t 3 P. /fw* 358. 

Lord CnAnctLLOR, 

*rhjs caufe comes before the court in an odd manner, be* 
caufe the mortgagee is no party, nor lias he taken any remedy in 
law or equity. 

'Ibe plaintiIT however has a clear equity for the deeds and 
writings of the efiate defeended, and to have an account of the 
perfonal eftate of the teAatJr \ and 1 own, I thought the other, 
a: firft, as clear a point in favour of the heir; but liowevcr, as 
the defendant, the widow, is a fufferer, contrary to the inten* 
tention of her hufband, for lie had no defign of purchafing the 
reverfion in fee of the lifehold cAate, at the time lie made his 
will, I was Willing to hear what could be faid on her behalf. 
^«TeK^ans t But it is fa very clear, that the purchafing the reverfion after 
wvrttifn making the w*iJI, is a revocation prp that it was very can* 
the iifehc^s «wly given up at the bar. 

w«kart. From hence it arilos that the eftate, formerly lifehold, ii de« 
feended upon tlic heir, and if defeended, let it be by what means 
•pMcbo ko« It will, whether by being omined in a will, or revoked, it is tlie 

fame thing; and will not alter the right between the parties. 

This (King To, it brings it to the main queftion, whether, 
where a real cAate is derifed with an incumbrance, and another 
defeended upon the heir, the devifec is intitled to have her cAatw 
exonerated. 

I am of opinion, the devifee b not iniitled to fuch exone* 
ration in a court of equity* 

I 426 ] There is no prccedrat cited to me where it has been fo deter* 
mined, or where the very point has come dire£l)y before ^e court. 

It has been infiAed on, that the bond ought to be confidcrcd 
as a diAind debt, and the mortgage only as a collateral fecuiity, 
and therefore arc two diftind tranfadions; and if fo, the bond 
creditor is intitled to come upon the real aficts* 

I will not fay wliedier this would not make fome difference if 
it was the fad, but it appears to me that both bond and mort* 
gage were to fecure the fame individual debt, and the bond was 
only given in ihc mean time, till die mortgage could be made. 

It IS like Wife infiAed on the part of me defendant, that the 
money borrowed is a debt that charges the heir, for die heir ia 
bouiul by ilw bond, and the corenaiits In the mortgage, 

It 
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D. 

It ii rery tne that the perfonal eftate (halt be applied firll| Cai>bv 
but at law there u no fuch diftioQion, for the creditor may .j^**!^** 

E receed againU the heir af be pleafeii and be haa no way to help 
imreif (t)* the W 

But it is a aery different con&deratton when the queftion is 
between two real eflates) and it would be hard to turn the bur* aiftinauAorthc 
den olF from a derifee» and throw it upon an heir at law* ^rfonii ra«eB*» 
All the cafes prove an heir at law to be as much* if not 
a favourite in a court of equity than a devifee^ but none that a ^ 
dev I fee ia more favoured* 

*rhii is a cafe where the teftator himfelf hu laid a real bur- ttkam 
den upon the lauds devifedi and quite different ftom the cafe of a 
Mneral bond debt, fo that his mortgaging it is a material circum* upoo th« 
uancc. For how can a court of equity fay that the teftator did aiw. 

not intend it ihoulJ pafemn wvrr, when there is fb ftrong a pre* ^ 

fumption that he did ? caitBfa icmmI 

It is truly faid at the bar, that there is no cafe exaflly in point % 
but Carirr verfus BarnarSJipn (2) comes neareft to tt* 

In that cafe where there was a devife of the manor of Z)<i£r to 
one, and the manor of to another; foppofe the teftator, af* 
ter he Iiad thus devifed thefe two manors, had thought proper to 
mortgage the manor of 5 a/r, tliis devifee might have ufed all thefe 
arguments which arc now ufed to exonerate his eftate, by calling 
upon the devifee of the manor of 2)a/r to bear bis proportion of 
the mortgage. 

It was very juftly obferved by Mr. Brtnsm^ that an heir at law, [ ^ay ] 
who has an eftate defeetided upon him, is to be confidered in the 
fame light as if tlie eftate had been actually given to him: and 
there is no colour to fay (even laying afide the eaprelTion of an 
heir at law's being a favourite of this court) that a devifee {hall be 
preferred to him in equity* 

His LordChip decreed the defendant Hanctc^ to account for 
the perfonal eftate of her teftator, and that (he fhould delivei up 
the deeds and writings relating to the eftate defeended upon the 
(he plaimilF, andthat they fliould be given in upon oath More a 
mailer, and lodged there as a fccurity to the defendant for her 
duwer upon this eftate, until the pliintiiT fliall have alGgncd it* 

There was a doubt formerly with r^rd to dower, nut it has 
bcen fettled ever ffnccthe cafe of LMurenct verfus Lawrfn<t['i)\ Sevlfet m 
viiU Qi/^ Ahrt 218* iu which tliough Lord Swisr/ was of i^ier Simmer 
ouinion, that where a huiband bad given an eftate to a wife larger Sower, iikeiiU* 
tnan her dower, it ftiould go in ademption of the dower; yet 
the Houfe of L^ds, on the 17th of May 1717, reverfed hU dc- 
cree, and held ftte was Inticled to boih not with (landing (4]* 


(l) SftivUeff. 4jr* 

(a) I P. HT^ 505. 8. C. 
ii) a PtfM. 36$. 8. c* 

(4) Pi If HtKbtti V. HhAiti, Prte. CPa, 
133. Lvw V. IcM, I Pin. 366. 
Tiamy v. Tiewx* 3 vol. 8. h<kdm 
W, I Tol* 436. H$r, Gi. 

Lift* j6. Dote 6 * Ajftt v. 


I Pf/, 130* AnmUw. Kemfj/haJ^ Jmi^ 
467. Piliartai v. Larti Gahff^ Amh^ 
68a. t £r»* Chi. R/p, apt. S. C.* 

harjm V* Ptarjaa^ I Chat Rtp% 

Spa. Baptm V iW. 445* 

ysoM V. CfiUiTt Ami. 7 JO. V* 

IPaiUf 3 ^rs. Cio. Rep, sjj» 
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CASES Argued and Detenniaed 


Cafe 2 ^ 9 i 


Ca/iM TCrfttS /fewtfrii ^unt 11 | 1743 * JtfiMnug* 

R. So)idtot Genenl counfcl for the defendant the 


devilce. 

OaOieofte hind The ftatutc of the 3 €^4 JFi/L tf A/er» 14. of fraudulent 
k vooU be hini dcrifcdi ilicws that the heir and devifee are not put upon the 
fame footing: the dcrifee cannot be feed alone upon that llatutCi 
fiteiKi* » pij fof tlie heir muH be joined with him: and as I am informedi the 
• drbt in u. gcncr.il praL^ice upon jiidjtmenu on this flamte is toinfcit that 

make the tirlt feiUfaftlon, which is very p.irticulari 
«Oicr iuii, bccaufe there arc no Jiicct w ords in the Uatuce to Nvariant it* 
whtef the cSitv 

OcS&eiiJtil it liisci i( waU b« » hirltn Vivc (M b«nh«n M the IfvciAc 4««ifre» whtftiKc 
alrtw(teibiu't» the rOi::*: m ace. aurc. diSwvUw* Lvd fUiJwhie aJ]numcd the ?« U jicb 
ibr es:ric< jviliune>^b I.*v aq th:* •f rMydwti"*i devi£; .| jn4 (m pfi«;c4cAU la 

Wen 4 R Jiev'iahy l^bti zm 4 vdiXet iksiM hNiJis* 


The flatule has made no manner of alteration but hardy he* 
tween the cicditor and the devifee, and as to heir and devifee ihe 
l.iw IS the fame as before: for if a crfHitw exhnuUs the per* 
fenal aiTctSt the le^ptce flull (land in his place, and come iifHm 
the rc.il a(fd](, for the heir ii only intillcd after all gifts are fa* 
ti^ficil, fothat a legatee is prefened loan heir at law: why then 
fliculd a legatee of a pcrfonal thing be in a better condition than 
4:3 ] ^ devifee nf a real thing ? f^tut IUri$ oaWxt^ jt/rriti, b\.fore Lord 
Hanzurt in Latte. &f/i. 416. 

This being the fettled ride, Otat the heir can take nothing but 
the ferplus after *11 gifts are futisfird \ confidcr the pnndple on 
which it is founded, (for every rule h fouuded upt>n reafonor 
maiiins i ( law's nflinefy, that if a tcU.itor can difpofe of ilic 
whole, tt/ffiiiti he may difpufj of apart* 

A bcnd crcditur may ccfl.iiidy foe the hrir (irfl if he pleafes, 
without coming again (I tlic pcr'«;«ul adcti. Kit:tijUn vcrfes L/iieh^ 
O^pirr 19, 1741 (})• 

Mr. (luit of the feme (ide feid, it is the duty of an eveeutor 
in the firtl place to difeharge the mortgage, ami if dicre are no 
per fell a I alTcCs, the heir rnu«i prevent the morigu^cc from incuin* 
bring the fiicc I Ac devifee. Lhfiott vcrfns JhtTty 1 Ik’mu 679. 
Mr. Attorney General for theplaintilK 

Here is no creditor before die court, and tlierefore comes 
naked and Amply on the proper C4uity bctwxcn a devifee ujid tlic 
heir at law. 

Tlie devijpd eftatets liable in two capacities* 
ill. As it is ful^edt to the mortgage* 
adly, Under the tUtute of frauduknt devifes* 

Tlicre are many cafes where the turn of the fcale is given to 
an Iielr at law, for tlie fake of the heir at law: but the gentlemen 
of the other fulchave not fliewn that cr|uity has taken the burden 
from the h^es where the fcale U equal, and thrown it 

tipUB the kdTti H 4 iMn 

(I) Mie ae4. S. C« 

They 
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fV\)cj confidcr It in too narrow a view, without reflcAing how 
the will h;H given it, and the eircumAancev* 

If it appean that it wai the tcAator'e intention tlut the devifee 
fliould take it incumberedi there ti an end of the queAion* 

It 19 impoAIble that tlie teftator could intend Ihc (liould take it 
difincumbered) for he fays, ** After all my juft debts are fitisfied^ 
** then I give to my wife this eftate (i )" 

Wliidi ftsews (he was to pay the debts in the firft place t after- 
watiU by another independent cUufe he gives her all otlicr his 
cAates real and perfond. 

I luve proved by the words, that it was the intent of the tefta- 
lorto give it fubjefl to this bunlcn, and the law charges it, as I 
faid bef^ore, in a double capacity) amt therefore it would be ab« 
furd to difebarge k contrary to the intention, and contrary to the 
etTcfl of tlie law, ytdt the cafe of Ifarri/igUfi verfus Let^ 
ScL Qtf* in CA» in Lird Kinj^stinu^ 3p. 

He that knew lie had given her aJI, fubjcA to his debts, could 
not but know that this cibtc was equally fubjefl, as the law had 
made it fo. 

TJie devlfce is fubjcQ lure by the particular hitcntion, the 
heir onlv by a remote opcruTioii of Uw, 

The Aatutc of fnudulait devifes is not applicable to the pre* 
fent cafe, becatife the Aatutc lias no lien upon debtv arifnig from 
the coiura£t of tlie parties, but upon gciicril debts only of a tefta* 
ter, 

Mr, Solicitor General in his reply faid, that cleat ly before the 
Aatute the heir at law was liable in the fir A place to pay fpecialty 
debts, and the devifee was not to pay any part of that debt \ and 
fincu the Aatutc the law is the fanio, for the Aatute enters noc 
into any other cafe of mifehid, but only provides tliat tlie cre* 
diior (lull be paid at all events, and docs net indie Icaft diiluib 
a2ty right tbt might have before again ft tlic heir at Juw. 

All heir can never have any coiitribuiion againft tlie dcyifcrc, 
becaufc he can have nothing from his anceftor but v hat is left uu- 
difpofed of, nor is (here any inltancc of an heir's bringing a bill 
again ft the devifee for contribution, lie cited /LrAvv's cafe in 
3 G?, II. 6 

Loro Chancellor, 

This cafelus been more fully argucti than it ti*as before *, but 
as counfel on both Tides have allowed there is no cafe exactly in 
point, for tlie arguments have been chiedy drawni from analogy 
to other cafes of niarihalling adds, 1 will not be ever liaAy iu 
dctermiuing. 


GALTOV W, 
UANCfica, 


I 4J9 ] 


(0 4 J«- 


* Ir «nt Tef'itfeJ, rhit in esA of i oonoon perMii (he Krfrof« cmu&r, m bo 
leMiiil A'hom ihc ju4AmeAe h civen in Sebt tbJl be ouly aaiJ ik.iil tuA beie 

Ci^Aliibviwii ^bv urre*(viuscin lUoc calc*, M if a mm be fvJieJ vi Uvee 

sem of laAtl, enS ackitfwle4|eV c ifce^nisoiKc ve a ej4ine, aoJ coicoUi A- A 
ouc acre, A. of MOllicr, aiN Ae IbirS Sefcrud, t> ibe Iwriri is »^Ucalc, if cteco- 
Ijoa be fotJ onljr afaioA the heir, lie Aull not have rjnLibu;^*i, t.>rhcci»mr, >o 
Cbc lio4 viUwvi cvalUcrAdon, mS tbc Jku file U Uae IcAtut Ui suedbr. 

Some 
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r* Some perfone who hare Cate in this court think it has gone too 
« AVC9CB. giriug one rolunuer a remedjr by way of circuity agaiuU 

another. 

Though both mt and perfona) eftate are liable to debte, yet 
the real aflets are a farour^ fund* 

To be fure, there is a good deal ofwciglit in the conrcquencet' 
of the other fide; and therefore thefe thinga deferre the coafider* 
ation of the court. 

For though it feema hard, that vhere an heir at law has a 
fmall pittancCi the court ihould make him par a debt out of hta 
fund, in farour of a derifee of an eftate, whicn was made fubjcA 
10 this debt, and a derifee Itkewife of all the refidBe, both rest 
ind personal | yet, on the other hand, fuppofe an eftate of xooo /• 
ffr ihould defeend upon an heir at law^ and die teftator 
Ihould hare derifed anoth^ eftatci fubjcA to a mortgage wU^ 
almoft exhaufts the eflate, would it not be as hard to Teare me 
burden upon the fpecific derifee, where there are real aiTcts fulH* 
cieiu to difeharge all the debts ? 

His Lordfhip adjourned it to Alicioefmat tzrm to look into the 
entries of judgments at law upon the ftatuteof fraudulent dci'ifes; 
and likewife for precedenis of cafes in diis court, where there 
arc fpecialty debts^ and mortgaged eftates devifed bclides. 


Cafe 279. 


CaiiM tafiit Hancodf Jtinf t 744 < 


\ FTER liOrd MtrAe/rfe had taken a tweircmnnth s time 
isiM, i\ I 
«nfe it 


M 

Sib u confidcr of the cafci he thia day gave judgment in it as 

kdcM Whjve foUows *. 

ibt morttife 

vfOB Um cllstt aevireS m eiMientea oac «f ibe c<«l ftffUu dvIuadcS upon ihc heir, anS rtvcifU 

mtSMswracem astathU (i]« 


Tluscaufe came on tall upon a petition of rehearing. Srt tit 
Jl 4 tt ^tie r/tfi lyvftf *»igf 4 ^ 4 * 

Atchcfirll hearing, 1 determined againll the defendant. 

The principal quell ion is, Whctlier the defencUnt is in titled to 
have riie mortgage upon the lands devifed to her under the will of 
her hulbami, exonerated out of the real afl ets defeended upon ilie 
plaintiff, the heir of the teftator ? 

Tlus will depend upon two more particular queftions. 

Whether there are any words in the will to tlirow this 
upon the heif at law i 

43* J 8 ec 9 ftJ/ji Whether, according to or in confcqucnce of tliofe 
rules which hare been eftabliflied lu equity, the defendant (hall 
prevail to have the mortgage on tlie eftate devifed to her, exooe* 
sated out of the real aflets defeended on the plaintiff i 
The teftator in his will fets out with a defire, that all hii debts 
nay be paid in the firft place (a), and concludes with a ge* 

(1) See the eote at the cad of this ca(b. (a) jUtt 418. 

acral 
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' neral refidoary deTtfe to the dcfcndasCi whom he makes lui exe* n 

cutrix (!)• Haii<oc«, 

, On the part of the plaintiff^ mfiftedi that the inttedudory 
claufe in the will is fufficient to charge the defendant with the ii>- 
cumbraiice upon the eftace dcrUed to hcfi and that flie ought to 
take it am tnert* 

' So, I think it would, with regard U creiit^t^ but it is by no tvhereti^ 
menus fufliciencto fix the pnator burden upon the legatee, or to Cvtiouiwiih* 
make a variation with regard to the different funds, out of which 
the debts are to be pai<h or to tranfpofe the order in which the ^ ^ 

*«funds are to be applied for that purpofe^ for thefe claufes in tfaevUe 
wills have received* foch a couftrufiion, merely for tl>e aid and 
afllftance of ertdittr/f that they may not lofc that juft debts* Jim uktn ^ 

etmtmrw 

ScvitcS t» her, bet li act fiAcirni te Se (be beHea apoo che teptee, ib s to mike e rviafiua wiih 
rcfard Co the SirtYreet ^mIi, uec ef «bkh ebs ^kb^ ee to be j or tnoTpofe the orSer ia wbkk 
they art tp be applies for chat purpole* 

« As to pan of the real eftates devifed to die wife, the will U 
clearly revoked, and muftbc taken as if they had never been de¬ 
vifed, 1 mean ihofc which were only pur on ter vU at the making 
of the will, and die inlieritance of tlicm purchaied in afterwards 
by the teflator* 

But it would found extremely harih in a court of equity, if 
I flioqid ftraioi to charge the devifee with this debt, and by dial noutu to th« 
means IcITcn even the eftace wbidi remains to her under the wUt oaSm cht 
will, when clearly dte intention of theteftator was to girc her 
die whole, and totally to diCnberic bis Iteir* uftjtor «h 

tiUy to diSiibo* 

n% the heir, wouU i»nS herfb in « cowl of r^wtjf* 


*rhe fecond queftion is a new one, and was never before 
brought in judgment, or m 

I fhall conndcr it in two lights* 

FirJ^ Mow it would have ftood, in cafe dits had been a gene¬ 
ral debt by bond, or covenant, where die heir is bound, without 
any moiigage cofecurctr* 

StfPnMj^ Whether the mortgage in this cafe will make any 
di A cre I ICC* 

'ilicre are two periods of time which will be materia]; how it 
would have been at common law before the ftatute of fraudulent 
devifes, and how ftnee* 

At common law, the devifee was not Iblde to the demand, hc- 
cauie the difeent was broke* 

The rule of equity before the ftatute did not differ from the rule 
cf law, uniefs there were fome particular circumltances in the 
cafe* 

This court had been often attempting, before the ftatute, to 
make a* devifee liable to fpecialty debts, but were not able to 
come at it, which was the occafioii of the ftatute* » 


C 43» \ 


(i) 4}^. note. WMtr v* 

The 
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Oaivav t. The heir^ before the ftatutCi would haveliad the benefit of the 

eftate m rhU courti in cafe of chc real j but if there wae 
t«ce of ^ perbnat^ the heir could hare bad no relief, not fo much aa ^ 

u^t a«fiCei» i* contribution horn the devifee* 

kftr* 

aiA lb* aU 0^ tbf fuComd tkm in catc rf tbc ml i but if perianal, aal iadcM Id a cauiribotlM 

fruB ^ AavUct* 


The neat queftion U npon the operation of the ilatutc, abftra£t« 
cd from the mortgage in thii cafe* 

The words of tlie Itatute of die 3 ^4 JF* U M. cep. 14. are 
thefe: 

^ \Vhcreai ieianot reafonable or juft, that hj the prafliceor 
** contrivance ofanj debtors, their creditors ihould be dch^uded 
** of their juft debts t and neverthclcfs it hath fo often happened, 
** that where feverat perfons having, hj bonds, or other fpccial^ 
lies, bound themfelres and tlietr liein, and have afterwards 
** died feifed in fce-limple, of atid in manor a, niefluagrs, 
** lands, or had power, or authority, to difpofc of or cliurge 
** die fsme by their wills or teftaments, hare, to the defrauding 
** of fuch their creditors, by their bft wills or leftameius, de« 
rifed the fame, or difpofed thereof in fuch manner, as fuch 
creditors have loft their f^id debts: for remedying of which, 
Be it cnaAcd, tfc. That sll wills and teAnments, limitations, 
** difpolitions or appointments, nf or concerning any manors, 
** meduages, lands, tenemcnhjj nr hereditaments, or of any renr, 
** profit, tenn or charge out of the fame, whereof any perfon or 
** perfons, at the time of Ins, her, nr iheirdoceafc, ihall be feifed 
** in fee* Ample, in poAVnicn, remAo:!, or vemuinder, or havq 
** povver to difpofc of the fame by hi*. Iicr, or their laft wills or 
** ceftaments, fliall be deemed and izlva (only ns ngaiiift fuch 
creditor or creditors as atorcia^d, his, her, and their heirs, 
fucceifors, executors, adminif raters, and alAgns, and every 
of them) to be fraudulent, and clearly, aUfoIutcly, and utterly 
** void, fruftrate, aiidof noi:c cficch 

r 433 } ^y force of this ftatute, the devifee is made liable at law | and 
^*eiioaiiB 4 cr the aflionniuftbe brought jointly agaiiift the helrund devifee* 
beb^i^i^^ 3. ''And for the means that fuch creditors may been* 

■fsjDft thebijr abled to recover their faid debts, be it further cnacled, 'I'bat 
sdA SeviTce* t* jn the cafcs before mentioned, every fuch creditor iliaII and 
" may have and maintain Ills, Iicr, and their adicn and actions 
" of debt, upon Ins, her, and their faid bonds ami fpccialdci 
" again ft the Ur and heircet /ix«f of fuch chU^ror aiid 

" fuch icwftc cn devijets jwitlj, by virtue of Uiis ac).'* 

The next queftion wail be, What jud^mcniis to be enteted up 
io this cafe ? 

It has been itiGfted by the defendant's counfel that there ought 
to be two diftiaCI judgments: i'Viy?, lliat the bcir Aiould make 
fatisfiAioni and if he has not fulBcicnt affets, Uicn, that die de-^ 
vUee ihould do it* 

But tfaae has been no precedent of any judgment in tliis aflion 
cited in fupportof chis^ but then it was faid, diis was the only 
veafoa why the ftatute dircdls the bcir aud devifee to be jelned in 

3 Uie 
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the aAioo» becaufc if the hetr had not aiTcU enough, then judg- Oaktov 
m?rir might be entcri A ajamd il« devifec. HAwe^ci, 

Due cbii U not condufive^ for I take the provtfion in the afl 'fhepTorifionift 
to be introduced for ilie benefit of the creilUora merely, without thcattitui^. 
any regard cither tO the Ar/r or dev^etf for ii 4 fnai/ing clauft inti- 
tiei the creditor to a new form^ writ, and ro bring a new crv4jM9«i«ir, 
a A ion*, for other wife there might hate been a coliufion between 
the devifee and heir at law, to play off the will, or not* juil at it 
(hould fuit them belt} therefore it waa a neceihiry and wite pro* or A(b«nvir< 
rifion uf the aft, to join tU itir and deviftt iu tlic aftion, to fe* 


f Uyt 1 otr the 

«4|i, or not, it rujtce chca boQa 


I tlireiDe<i the folicltors on both fidea to fearch for precedenu rctr«ivhf 
of judamenta at common law on (hia ftatute, but they hare not iHcnut^bT** 
been able to find anyi the rcafon mud be, ihzt the proceedingB found of Juag- 
in thia court are more cipeditioua, for they may have a Talc dU 
refted, as they have both heir and executor before the court. Se pr4<ci^ing« 

bvre are nort 

u[»ed 4 tSMf I fct 01 WJi holr anJ cxocuwr ire WAre the c«ort| the creatcora way have a faU. 

'flicre are three printed cafe$ on this aftion, one in Oj/yj ufeiM 
En/rw 243. and another in Li/lfs Entriff 145. which is a better thia idion tn 
hook, tlic cafe of verfos !ler Duhe Dutebtfs ^ 

in (he Exche4uer, but no plea or judgment ate mentioned. chargn the heir 

Ib the 4c4r ir4 

ibe iuian i aiU thai thr} vagment noO fiUoir tht writ and cout u a kaowB mlt ac taw^ 


The third it in IMlft Ea/r/rx 529. 7 Ann% but there likcTife 
^ no pica or judgment, nor any entry of it in the office. 

Tn all thefc precedents, the writ charges the Iwir in the 
and the iUtiHfif and fo it was in all aft ions againi! co-heirs (1 j. 

According to the known rules of law, tlie judgment mull fol* 
low the writ and count 1 therefore I conclude the judgment here 
muff likcwife be of both. Eidt 3 G. 13, 14. where the rcafoa 
for a judgment agalnft both the heira is fully fet forth. 

There is anotlicr confideration, which is, diat from tlie nature 
and form of the judgment itfelf, there cannot be two dlftintk 
judgments. Eide P/ofvd, 438* verfus PfpUt where there 
ti a precedent of a judgment at large agahiff coheirs. 

The lands defeended are to be delivered to the creditor upon 
rAv xxxrv/tfe, at a certain annual value, until his debt is fads bed. 

If fo, when can the fecend judgment take place } for you can 
never fay, that this may not he fatisfied out uf the real adets cf 
the heir, lince tlie judgment is, Ae creditor to hold 
AjVtfm fatfsJeOum ftMni% 

What IS the rule in equity I Why, in cafe of a debt by fpe* 
pialty, tU.1t die pcrfoiial affets fliall be &rft applied, and defi¬ 
cient, tlw lidr fliall be charged for affets defeended. 
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t/Sc£eUar, ibemi 


In realty to Cu 

tuT'y a ipciblty 
debt, perlMAl 
•fTili muA be 
Sri ep|*li«S. 4 n 4 
aff«uLfteu 4 e 4 » 


(1^ flje Kin^n V. Cl»k, tmt 2051 
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CA ft E S Argued and Dcterniincd 


Ko cafe yris cited at tlie bjrj but there is one which Im 
Uakcuck. foinc rcfcniUluce to it, Cfvcrfus I /*.//w. 99. h 
is faid there by I«onl it is thcucl of parliament :r<aLcs tliis 

alTcts in the dctircc's hands, and tiKtt reejuirin^ tlic h;.*ir to be 
made a tkfendaiit, yun muft fuUnw the rcmcily dicnin preferib^ 
cd; and this bill in ttjuUy is as an action at law i hnt Li» l^ordilnp 
fa id nothing as to a contribution lictwccn ih ieinind 

*rhcre arc two calcs where this point has brrn dctvrnnncd, 
S/ivUU TCrfus Sttvilk^ before Lord Kin^ and Ixird iUmwtyi 
cafe. 


Tfrrui 1 lhall add anotlicr cafe, Pitt verfus R/tjttwtJt Ji^utMry 17, 
21 ?***^* * 734 » before l^ord 7 niUt: *• A new bill there mm s brought, 

6tit^i?nov*of after a long courfu of proccctling, to iuve futi^f^^Hinn out of 
stfen iii:Ci«n 4 *d aflcts both defeended and devifed: his Lordfliip directed iherr, 
tfltfirjSudj ^ pcrfonal were not fulTicient, ihcn, in ihc nextplacu 

r?Ard» it' 1^* account was to be takett of afl'ets defcendcit the he 

wtrvnot » at law; and if that Hiould be dciicient, then un** account was 
** ^ taken of the devifed ellatc, w'hich Ihew's Ids opiidou as to 

SefikeAAr!iit:ti ** tlie order in which the allcis w ere to be marfliallcd.’* 

Sclttiidtfdi ind 

if tb»t JrSdcnli ihen af tbe doil^ cftjtCf »hj«;b ike«» Ui vfinior* tj ihe t;ierift which Iht 
alT.U wers U be aijrO)«Uea. 


[ *43 j J I take it, that the noti4>n of cotitribuiioii in the cafe o{Gt:wlfr 
verfus fPitJf is not well founded, for it isonlyftaj ted by couiifcl, 
but is i.ot fupported by any auihcriiy. 

The liatuic of fraudulent dcvifcs was made merely for the fake 
of and not at all in favour or heirs at law. 

'rhe c leading ebufe niakcs m ills void againll fhik nvo.V^r/, but 
lea^ e$ the Um* us ii was lx*forc n Itli r«*gyrd to r/t 

Ill this cuh, it would Ih: contrary ui the plain iiitenibai ofthe 


tliv fliouldt in wirde cr in paTt, I c dLf.;::*;dnf l.or legacy. 

The fccoiid (|uvftion is, Whether ihnc l>citip a mortgage upon 
this efbtc devifed to the defendant ti.c wife, will JUak; any uU 
tcratlon. 

Atnort^istna It mull be admitted tliar this :i 2 iL'htliyfp and tliut 

Uebt by fi'ec *!- j^nd isonlv r; a pledge gr uean!> loacv in 

I* ont) nsir.^ tins court (s)« 

iS a lasJp tiir Tilt 

Ibe iiMww/. 


(1) V. f 4 ,i. 444. It ts 

not the n^'fgaat 1# or the which 
fvesfioiu thu conltruftion, for the land is 
only con/idered as a focofity for the per* 
fboal debt. Cp/tf s StJi, 4.19* 

^tytull V. figvw/tt Prtf. CA*. 61. AV»y 
». 3 P. 358. 496. 3 voi. 

280. On the other hind, where the 
m/cHat^ii ortgietlly, or afterwards be* 
cones, primsrify liable, the real ellate 
IbaJi ^ applied, though a revcMf 
is added, or a Umi given; tor fuch revr* 
yMor or icMj is only iMuitd as o coUa* 


ten*! fecerjty to the bnd, and cannot 
alter the tund. v. 1 I\ 

h'\ 347, Etelyn v, Evtijtr, a E, fK 

V. y^s>Mth 4 »^f I y*ji 51. 

r. a CfA*: P, CC^, 

Tmhi%~iiU V. t /tn, f^/i. A'r/» 

57. R'ard ?, Du 4 tty^ fd/./.3i6. btl- 
tin^^bmrfi fPmtkir, 604. 
tsMy V, AMt 444. where the court 
took advantage of a coven Im to pas a 
rcat^eharge ia a marriage fetilcmcnc in 
favour of ■ younger child's portion. 
Bui IB the ^fe oi a mortgage, if a mort* 
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The mortgagee may take his remedy^ indecdi againftthe cxe« Gattov v. 

Ctitor, or againd the heir at hi$ clefiion; but it muft likewife 

be admitted^ ihi«^ clcdlion of the mor^agec will not determine A mtcafce 

which fund ouglit properly to be diargvU, nor tarjf the right as 

to.thofe funds. the exeeuw, cr 

cW 

b«t the eleflloA of rSe norlfafee doa AQt r3i7 the r^ht «i to the or aetensicv wUvU ow|ht 

pio^fly ttf b« 4hjrgiU. 


This was determined rnglnt^Uy in htoMT of tlic heir» for tlicfe 
rcafonsi becnul'u the heir is in the feat of the anceftor, and«>wiiil:l 
the ancient tenures fubliftcd, was obliged to perform tlic fvr* 
rices. 

Tlte firit escecutions wcre^rny^ir/ATi and levari /acift/f which 
a/TcAed chattels only, bat did not take the lanJ| wtie j CV. ri 
IVUtiom Harhtrf% cafe; and fo tender were they anciently of 
liindal fHates, chat even in tlie cafe of the crown^ if tlie gootU 
»nd chattels of the king^s debtor be fuilicieiUi and fo can be 
made appear to the fheriff, whereupon he may levy d.c king’s debt, 
then ought not the flirrift'io extend the lauds and tenemems of 
the debtor, or of hit heir, a htjl* i 9 , jg. And I.ord 6 ci/, in 
llarkrt\ cafe, la. gives die rcafou why tire lands of the king’s 
debtor were liable to the King’s c . bccaufc Tbf/tufrue 

tcpstjl (h\cU vmutmn {5* hellernm ffrtw, and therefore the Uw 
gives die king full remeity for it. 

ilc might have added another rcafon why thU judgment is in 
favour of the heir, becaufe othcrwjfe it mult have been ag;iinH 
the perfon of the heir, and this is to difeharge and exonerate his 
pvrfon. 

Here it was that this court Hepped in and founded an equity 
upon i% by direding die pcrfonal ciUte to be firit applied in f4- 
vour of an heir, and ate not tied down to the rules of law, be* 
caufe this court can bring both heir and executor before them at 
the fame time. 


Asviently thff 
were f» rejMir 
of IahScU eftxtet, 
that rh< iheriU 
oot. even 
In uf die 
r;pwn. calcnd 
ibo of the 
if hik 
cluUcI# were 
fuAcivat, fs 

milk 4fpcar u* 
the Ihwuff. 
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CsnLjb vcrfu< I Cb. Ciif, 271. is the laH cafe where the Lord KaetfeiUm 

court relufed to do it in favour of a JureefaS/n i thb was in die 
time of my J-ord indeed, but I believe determined £wrr</«A«,Uut 

by I he Afi^Ier tf tee RJh^ or Tome judge fitting for him, becaufe 
Lcrd K tiJigfMttH had determined it exprefsly contrary ia a cafe 
before, which was the Jirkt cafe where a &rm fcQM had this dc** but then he nai 
termined in Ills favour, due perl'onat ailets fliouldbc applied in ^ 

exoneration, 1 Caj\ 223. //eyrx again H Ihyt, But ^ 

this was in the cafe of a Arn*/ f>e 3 Hs of the wh^ real eltate. 


^agor retcsle or Icll the equity of re¬ 
demption, sod the purchsler etvnanis 
with the vendor to pay the mortgage 
debts the pcrlbiul cllate of the purvhi- 
fer fliail Qot exonerate the real eftate 
Mr If aged. Feekl^ v. Perklej^ 1 ^xnv. 
36. reivejier v. Ln/A. tyi. 

a OrV l\ /r. 664. S. C. TtoeJJtl r. 


a Sfv* Clm, Jtey, ici. 15a. 
Centra Fmfins V. Frnmnut Amk. it5, 
Sec elf) Cey v. Cey^ a ^alk. 449. 

Jen V. HitJ/ee, 1 Are. t ete/. 5S. 
where the debt, beiog originally perlo* 
sal, bas afterwardi become • ebarge 
upon the real eiUie* 


Dda 
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* Caitoit «p Tfie firft ciTe vhere it wai decrnnSned in favour of a ilevifee 

of part of the real ciUlt only (i), wa$ the cafe of Peffty vcrt’ua 
It ia called in t Clf* Caf, 84« but in l Vern. ^6« 
Of* itfiiatt, Pxkuy verflu Pu'kUj^ I need not mention any more cnfcKf for 

opinion of tliu great man (Lord H^(twib£m) liaJi been fyl- 
wTi7»icvl£c lowed ever fiucc. 

•ffAtoftbe 

•ft4U; iv.ly I aftd Uni ofSiitoa 1i«i been f« 41 o«ed ever finte* 


Tbe lin 4 ii|if«ii 
to tht W4tV» 
1 i 4 ti«b iron lAPua 
fvrii 

fttbjcet t» the 
Bprtgag«»l( h M 

iMffcauii 

vlfe» 

IVhfr* tpeci^lty 

(h« pciCian] 
tCtU, &l^pU 
C«a:raa cr« 4 J* 

ylwvi if 4 Bjy 
•• .>e uyva tbe 

fC 4 U 
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By the wifi in ilie nrefent cafe the land U given to the wife the 
dcvilee* which i:mtl mean cfTrclually; fur if given fubjeA to 
the morrp'*C) the whole benefit will he drawn from die devi{ee, 
and tendered inedeMUah 

Now if the den ifee la entitled to be cioneratcd \ fuppofe i^e 
are fimplc contra A credirorsi and a ffiecialtv creditor (at the 
mortgagee in this cafe is} c&haufis the j^rfonul ;tllcts« have not 
the ftmpie comr.iA creditor* an C4|uUy to Band in his placci and 
to come upon the real alfeU) and is it not the conilaui euuiicuf 
this court 

It is agreeable likrn Ife to ihg nafini and ei|uity of the Batute 
agniiiB fritudulcnt ikvlics which JcAVc»k in full lurcc aguiiiB the 
licir at l4W*« 

In the hB place I think dn* opinion w ill coincide intlrcly with 
the intention of the tfliaior. 

Here comes in the objection of the moft weight on the part of 
tlie plaint!tV, thit this is plainly an ellatc devifctl with a AVn upon 
it, which Bww * iW t<*B;*tor rnrant (!n. B.ould take it cum rwrr, fo 
that aticull it niav he faid in favour of Uic pluimhT, there is inlciu 
tion againfl inicmion* 

But if an inference BiouM be drawn from a tcBator's rnortga* 
ging paiiicular UndSy and t^cvifing ilicm fo mortgaged, that he 
inteiiikd thefe very la:ids B.ould hn liable in tlieluiuUof thede* 
vifee to this burden, ifiat would < <|ually hold agaiiiB perfojiat 
gifets beingiiril applied (3}; and it u the conBant dircclion of 
this conrt^ diat the niongagctl cBatc fliould be cunfidurcil only as 
a pledge for money, )mi as to the pru|)cr appl:c-ti‘)n of die 
funds iur paymertt of ihardcbt, it is left juB as it was before. 

It is equal to tlic creditors to go lirBagainU die bud devifed, 
and if ilic court u^ouM, in that calc* coidtruc it in favour of the 
ticvi&c againB the heir at law, whm, by circuity, the Bmp le 
con trad creel ilois Band in the ^acc ol tfic fpccialtr, then what 
rcafon can be afTrgned wliy the devifee ihouid not have die beni:£t 
(linAly againft the heir at law. 

Cii/t 9 n verfus Burf^ i F. 678. one died indebted by 
bond, who by his will hail given a legacy of 500 A and devifed 
Us freehold lands roA*. in fee, leaving a perfonal cBatc fuBicienr 
only to pay the bonds ^he legatee iball not Band in the place uf 
the bond-creditor to ciurge the land| jo regard die land is 

(i) Cuitrg fni. Ckt. j. (a) loa^' r. JtU, 4^6, (3) Set note /^f. 439^ 

« ^ 

. fpecifically 
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^CiHeal]V ikvifed; otlierwife if the land haddefecoded to the oalt«iiv« 
hdr. Maiiwc*. 

TIui cafe proves that even general peeuruan l^ateei are to <>«wrai 
be preferred to an heir at law, much more a {^cmc devifee of 
lan(l|‘ and thU loo it analogous to the rule of law) for every de- ■n Kf.ir al Uw, 
vjfee it in nature of a purchaferi and fo bid down in Harbtrf^ 
cafe, 3 C9* ia« that the heir fliall not have conulbution agai&ft • 

any purcliafcr, aUhou^ in rti veritaU the pur chafer came to the rale«f|jw, ihat 
land without any valu Ale con fide rat ion, for the confidcration of ^ 

the purcliateis not materialln fuch cafe. purduTer. * 

lu the fearch I onlered to be made for precedentti them it but 
one cafe which ii like it, and that indeed cornea very near, S^r/e 
vcrfui S/. S/oj, a Pp lywu 386* heanl iKfon* Sir 
y.tfmarj ic, I?!?* One dcvifcs hit binU in i). to(Ina cou* 
iin) an hiunt, at her age of 'iXyiHatmirattets tlw* 
ttpvt^ and tlie rents during her infancy to be paid to her fatheri 
and devifet all his other lands 10 iruftces to p.iy lib debts. 

The infant the Jevifee inriKcd, tliat the mortgage upon her 
cflnLc ought to bt difeharged out of the pcrfoiul elUte, and if 
that was not fuificlenti then cut of money arifing by Tale of the 
rrutteftate. 

The defendant, the heir at law and reverfioner, mfifted, that T 43 ^ ] 
the ntorigage was to be paid oil* out of the rents and profits of oneOeTirn^it 
the eftate devifed to the plaiticilFwhilil he was umlcr age. Un 44 inl>,t»jf» 

kitCMlln, JR In* 

tint, at St, TubjcC to the intaabrancM ihmb, anS all hhetbar UoSi to tnatei to pa; Scbui Sir 
dirvdtcd xhr on jS.'ktitato to be 7 aUotr otitof fpiMy «riSfi| by C.U ol* tUe imll* 

si. by biU tM ssiaaitce4 to SiAbirfe it* Os appeal to Loni ChoiMlIof JCa^i bo 
W&rai^a (ks Score. 


Sir Ji/ff h yetjlfwii of opinion, that the debt by mortgage on 
tlie plainri 1 K%cll.itc is part of thofe debts which are to be paid olF 
out of llic money arifing by Cile of the truil-ellate: and though 
the infant by her bill had fubmitted to pay it olT, yet he faid Jus 
mull take care of the infant, and directed the bill to be amended. 
This CAufu caiiic on before Lord Chancellor Ki/igt on an ap* 
peal from the R^/Zj the 28th of AJaf^ 1738, who, after two days 
hearing aiTirmed the decree. 

I have done with the cafes, and fliall now take notice of tlie 
obfereations of the counfel on both tides* 

'i'hc firft obfervatiuii was on the part of the plaimi J. 

That this dodrinc would extend to lerel all devifea; for ac* 
cording to this rule, if a telhitor (houtd have mortgages upon 
ditlerent edates for diffei^t lums^ and dtrifes thofe cltatca to 
feveral perfons, a devifee of the eilatc which has fhc largclt 
mortgage upon it, and lead in value, wouhl be intiiled to come 
upon the other devifees for a coiuributioii (1)« 

But this is not warranted by ilie cafe of Cat ter s*crrus &r-. 
MorJi/Jen^ i P» /fW. 505. 

{x)nde^/. 446. 

Dd3 The 
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CALtAit The other obfemrion was on the part of the defenJant) that 

Kaikock* Intliledto have the eftatc defeended supplied to dif* 

Ti« charge die mort^caget it would have thi» confcqucncc) that if die 

r4M mortgagee Oioiild bring his aAion agaiiifl the heir and recover, 

fidioft riihcr which might ecrtainlv do, the heir would then be inti lied in 
thii court to have fatiaia£\ion agaiiUl the land devifed, as origi* 
ttbK, Will iMt nal'y fubjefl to the mortgagCt 
det«nuin« whut 

ilull nluBUttb W the vbkta Ihill b< (hvst4« 
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ftii a mi h 
fr?at.'r rtpnuch 
f9)j«iice 
tiAue lA 

thiA ti ic* 

Thf Tile In mv* 
ih»IUnt ft' 

1i«f furh Mnfe* 
^uiftcc IQ Uie 
prink col' d>]j 
€mir:i this It 

tf rviil in-f atgtt- 

menu ifhwd- 
Aip Id pirticu* 
l«r periwii. 


And this is Tiglidj argued; for it is admitted diat the elcflion 
of the creditor will not determine wliat diall be ultimately die 
fund t\*hich fliall be charged* 

It would be a moft abfurd conferinence, if the heir at law 
fliould in this cafe draw away from the devifee the benefit which 
the tellator meant to give her hy this dtvife, by making her bflff 
the burden contrary to die tcilator’s intention, and at the fame 
time lake beneficially bimfelf, when the tedator clearly intended 
to give away the whole from him* 

Thcfcarc the rcafons which induced me to alter my opinion, 
and I am not afiiamcd of doing it i for 1 always thought it a 
much greater reproach to a judge to continue in his error, tlian 
to rciraA it. 

I might at fird be iiiAuenecd by the appearance of hardthip in 
diis cafe on the part of the heir. 

Hut the rule of a court of equity in marfhalllng of aflets is of 
great confcquence to the praQicc of diis court, and ought to 
countervail any arguments of hardlhip to particular petfons | be* 
fules upon mature deliberation, I do not think the cafe of the 
heir at law fo liard as 1 did before, bccHufe it wav not the inten- 
don of the teilator that the heir fliuuld take any part of his eftates 
and it was a mere accident threw a part upon him, the 

ignorance of the teftator that it was iiecelTary after purcIiaHogin 
the fee of thefe ellates pur nutcr vie, to rcpublifli his will to make 
them pafs to the defendant the widow* 

Upon giving this cafe all the confideradon that I am capable 
of, I think the fonner decree ought to be reverfed totally as to 
this point: and accordingly directed an account lliould be taken 
of the real afiets defeended upon the heir, and applied to payoff 
and exonerate the mortgage upon the eftate devifed to the de* 
fendant (t). 


(i) Ref. LiL A. 1743. fol. 657. The 
rate refpefline (be ordhr of aJTeAiog 
oiIct9 fce«s to M this s td. Tbeper/oDu 
cftaie of the mortgagor (ball be applied 
in difebarge of the oortgage debt. 
HtmA V. IVite, 1 P. W, 291. Fttt% 
477 « A/ 47 w//v. Free* Ciw. 

61. a ^<1/4.449. 

V. Feckley, I 36. Kmf v. d 7 «r» 

3 F» 360. Pui/meMth v« Swffuk, 
I Ai/. JJ. R§ih/$M V. Cw, liid. 


tJfy, Ordioarily fpeaking, eftatca de- 
vifed for payment of debts. BartM^ 
■trvv. AiTv, DWr 1 vot. 4^7. T^wert/mie 
V. I Bn, Cha, Rep, 340. Bs/i^ 

am T. BMfemeM, mue I vol. 431. note. 
3^^. ECUiea A*feemA*d, and this too where 
ibe mortgaged cAaiea urvj/iJ.ut fubjett 
to a geoeraJ charge for payment of debit, 
as in the prefent ca(b of Gsltm v. iUn* 
mi, Frtiis v. Cwirr, 3 vol. 556* 
Dsvh v. Ttpf I Rr0. CU* lUf. 534. 

a BrH 
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S irw. Cha, Rcfi, <^9. $« C. fFriJi V. 
C.'nrk, t flf» RtM, t 6 \. Real 

elUcea fpecifrcaUf aeviledf fubjeft to» 
or generally charged wUh (he paymenc 
of debts. Cir/.*r r. 1 P* 

iP, 50J« D^h V. t Bn, Cbn, 
Rtp. 9^9. t 6 y FiJt Hfrit St, Eb^, 
t P, ip, 3^0. Uac we mall obferve, 
that the pcrfonal efticecaonoi be applied 
in exoneration of the real c*1ate mort* 
gaged as againJl (pecaniary or 

fpecifie] or thoogb it mad aa 
again (I an txrentw or rTfihfy 

I P. H", 693. 

V. \ P, U", 730. Alva f. 

Onfinr^ \ P. iP, 190. Hiikr v. trm^\ 
t P, /f'. 335. Cw4r V. Ctxrtrr. t rtra, 
301. P'»iWft V. PMUpt^ t Bf Cb^, Rff, 
173. V. (.ivp 3 Hr$. 

For when a icflncox give# a legacy, he 
Aiewian iatentiun to exonerate bis perfo* 
nal eibce fo far ai ic relatei to foch par* 
tkolar legacy. So thoogb the perfonal 
eiUte is originally liable, ye the tedator 
may exempt the whole of it either by 


expraft words or plain manlfed intention, 
ai by ^ring it aa 1 /ptcifo legacy. JJami 
V. ifryr/ri. I Ef. Jib. ayi. //. IJ. Ban* 
/r4/ r. HyaJhaatf Pr€<»Cba. lot. H'ain* 
V. /?rw/(Bn 4 V/, fir/. 431. Jmb, 
5111. S. C. Sfopiitm t. CtlvilUg O. 
/car/. Tj/i. eoa. Pbif^ v. Anefijy mtt 
5I. Bitiaelw, Paj^ig aut 79. R'n/itr 
V. p9?. 624* Aa€aJI<r c. Afajvr 

I />Ve. Cm. Rip, 454. fPrhb v. Jm&t 
t Bn. Cba, Rrf, 60. Bat tha mere 
tbarfia^ an eftate with, or creating a 
term for payment of debci, will not atm 
create fueb an iotentioa of exempting 
the perfooal edaie, iVmee r. «Vav//d, 
Pttf, Cva, 456. Fttutlf V. Clficlt/irf 
1 fVe. (66. Stflf/e/m v. Ca^iASr, Ce. 
/ «*/. Ta/b, to8. haJtrKtaiv, Ptpe^ 

Pb\ 3:7, Ferns X. lUbtr/fin, Rmb. 302. 
BruJf'Hl Y. Dpngbitag aiue 27 J. iPaiktr 
V. Jaeh^g frfi, 613. Bry^maa v. 
Fkit, fjk, 3 vol. 30a. Lrrd Jnebi^uia 
V. 0 *BrMag 1 da. Amb, 33. S. C« 
t Bn. Cba, Rip, 438. S. C. Sgmvftii 
Y, B'aiig 1 Br$, Cba, 144. 


Pjvct verfus Ctiriaattf AV«>v»Arr 3^ >74^1 Yp 9 n ExcrptiMt al Uh* Ca{et8c« 

bi»iL 

T H E pUinti if brought a bill agaiiiH the ilefendnnt, as act* 
minidratrix of bcT hulband^ for ait t :count of lut alTeU. 

'XI1C court decreed an account againit licr, and referved all Threoarthai 
future dirctTionx till the c.iufe came back uiwn thcMaricr*l re* 

, . A J- I * eoanctKunft tU 

port, but mtc reft was not referred. 

aCeti other hi»r> 

hand at hi» sdmimftntriv •Arr his death | the Mok <11 hie pBod< and f jek \n tnde, <*1 cinied on ibe 
Amc buCncr>; Uw MdUcrccfoncd 14^/. d«* to the ylointilfs <^wo < bJjAce of •uoanta, vho in filled 
on inCenft fur ilut Tam. L«rJ bkU, /hu be'^ o JmjtfJ $mJS a^ mun^g ltd ibi sdm 

ttUfPrjirtM Mtr b&»itgjH^eb 4 gndtg btt «■»> find pkpiUmtbttlf^iti wifh ia* 

Un^ It the 14091 . 

'riie defendant, after the dcadiof her huhtaml, took all his 
goods and Itock in trade, acconling to the approilcd value, and 
has canied on the fame bufiuefs, but has not fold olT all tlie 
goods* 

The blU was brought in 1740, within fix montlis after tlie 
hu(band’s death; the defendant put iu her anfwer Immediately, 
and thccaufc was heard in 17411 in lefsthan t\ro years from 
the filing of the bill, fo that fhe was guilty of no delay. 

Tlie.Mafter reports 1409/. due to the plaindA upon a ba- [ 44 ^ ^ 
lance of accounts. 

It came on now before Jmrd Chancellor for further dircAioni 3 
when the plaiutiffU counfcl inCfted on intereft for the furn of 
1400 A rfi^orted due by the Mafter to the plaiuti£ 

Dd 4 Jht 
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Htvii 

CvilMAK. 


ThoQ|h then be 

DO pvacul’iT ft* 
fcrveijen oTIa* 
tervft b]rale« 
<ree» yel kbcrt is 
e difintienA^yr 
|ewer ih tUi 
eovrico 

%p^ii ff^eci J (Ir- 
Cuai^iowi 


CASES Argued and Determined 

The defendant objected, that no in ter eft wai referred hf 
the decree, and thaefote, hy the courfe of the court, it could 
not now be made a qucllion for judgment} and, fecondly, if it 
had been referved, yet tlie defeu^ot waa not ^aigcabk with 
intered in this cafe. 

Loan ClIA.NXELLOR* 

I am of opinion, that generally no intcreft can be allowed, where 
it is not ordered or referred by the decree j but notwiihftanding 
there is no particular refervation of iiitercft by a d;;crcc, yet 
there is a diferetionary power in this court id allow inicrcd upon 
fpecial circumftaitccs; as where die demand in ii*s nature carries 
interell, as a bond, &c. or where it appears tint the admini- 
fl.*ator has made interell of JiU inteilatc^s elTcdb, while die fuit 
h;is been ce.Knding. 

But notliins of that kind appean in this cafe ; and ibc plain* 
tlfr's iicmami being only upon Hmple coninA, and the derend;int 
Iiiivlng no other means to raife die money but by file of the ^ 
tcilate's goods, whteh are not yet fold, tlicre is no pretence fer 
charging her with iiitcrcii upon die 1400/. 


(1) r. Laiff 5S4< 


Cafe 281* 


Sfpwt^^i'^r xeifoi Tiimpfifif iYatvwfM*8| 17421 


c K U ihtt ^ in confcfK'd a judgment, and 

<wii^ircJ>juri| ^ At t!ie fame time there was a defearanee executed, by which 
meat, built u.i du judgment w.ts not to take pface till after die death of a woman, 
JmSir^e who did not die till 172^(1}^ the clUle, fnbjci*l to this jadg- 
Atiihflfawo- fntnr, dcreciukd from the ancellor 10 the heir 
t?ii* merigagcs it to the ib*fciid;»nt 7 lxutpf.!if and like wife 

cftu/fubj.O o Another tiUicof hi:! own : die raorij«agce hml no notice of the 
tail judsment judgment at ihc time; the heir U'comcs a hankrupt in t72i« 
^fc.iiSeS 10 y- vears before the woman dkd. on whofe death die iudiijncnl 
f^fra u 99 tu< oi'.u to take place: me uekiulant is ap|KiiiUcd adigiKe* 

in 9 f M Wci^oc 9 bankrasn Ttm btfire the juSasunc wjf tb t*kf pJxe. I n,t wU 

tht <r<Jktr^ fi m tbt ^• 4 /r tkf n *»:'$• itJ a rtMtm i*< 

met^uitt 09d l4 Isit tli '/Jtt ^ C* H. *3smr9.tJ9mt ij J. H.V ster/, 


[ 441 J The rcprercniative of the judgment CT«fditoT has hmitglithis 
bill to redeem the mortgage, upon payment of principal, iutured, 
and cods. 

The quedion is, as there was noaflual elegit taken cut by the 
judgment creditor before the commiflion of bankruptcy iillicd, 
ler the a/tguee under the corumiflion dial! redeem the 
mortgage, or die juiigmenr creditor i 

Mr. Alntray^ for the plaintiff, cited S/V WllUnm //rirAri^s 
fafe, 2 . Ktp» IS* Sf> WiHiaM y^ws 88. Dj^- 8l» to Hicw 
tluU the lieir is clurgeable only as tcr-tcniiit, and ihcrcfuK ihe 


* (1) And then St was to uks place upon a cccungcncy, whuh however did 
hay pcs. 

perfoib 



in dit Time cri Lord ClunceQor Hardwicks. 
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perfon^ho claims under die* jodgmenti is not a creditor of the StAvmtvB* 
bankrupt (I). 

Loro CitAKciLLOR, 

The judgment creditor b intitled to redeem the wholes for it 
muft be intirci and to have the Cftate of Gf^rgt Hitchnci eao* 
lieratcd out of the eftate of Hiuifockf if JAtft is fuflicient* 

As to the point which has been laboured, in order to make 
this pcrfon come in as a creditor under the commiflion of bank- 
ruptcf, there is notliing in it. 

If it liad been merely a bond creditor from the anceftor, there 
mi;>bt have been fome colour to infift upon this under the ftatute 
of fraudulent devifes, bccaufethat a£k makes it a debt againA the 
heir himfeJf (i), ns well as the anceftor. 

Hut it is intirely dilTercnt here, as this is a judgmeat which is a 
lien upon tin: land (}), «firtkrif a lien upon the lands in the 
hands of the airignce under the commilEon, who ftands only in 
the place of the bankrupt. 

As it is the bcA w.iy, I fhsll decree the eftate to be fold| and 
tlic pUimifi'to be paid iu the firft place (4}* 


(0 Pert of the premilfes comprised 
in the mortgage 4 iU aot dcfccad from 

(1) Suiem^ay, 609 

(3) Bfaft V. ^[uflS^r$Mght t tf* 
49a. Hank 347* Sua$ as to terms of 
years and other chattel mterefts. fkrt* 
nWi cafe, S C*. 171. a. v. 

Uaiht 3 voJ. 200. 

(4} Uis I.ordlhip gave diredioas 
coanfcl cooreating) for fale 


of the whole of the premises comprhed 
so the mortgage: aod oat of the monies 
ari£og by loch fale« the mortgagee to 
be pud his principal, iotercfl, and coAs* 
in the firft place, and out of the refidoa 
of foch monies fi mach naai n h afiftiad 
in /fTfJiwvr ^ tkt jad^mmt as 

^atd ant txrted the nf the ^aie ef 

Qen^ie Hiulaif ibg. iJh» B, 1742, 
foh 140. 


Bbepparintt(\i%GM 9 MSi eiaT^ AVwmier 13, T74a« 


Cafe a8a* 


T H E c^ucftion in this caufe arofe on the words of Jnhm Brent* Loti Hardwkkn 
tiwii'i will, who being^ feifed in feejf a freehold eftate at 
Perry Barr and Great Barr^ in 6taffMJhire% yune 9» 1711,made this wiu of fhs 
his will, ** and diereby devifod to Tbmai Lacy and Gthhonty 
** their heirs and alligos, the lands afore mentioned, in HutM 

** that the faid Laey and Gfifon/, and tlic furvtvor, and hb heirs SitcnihM^d 
and aHigiii, fliould permit his three Afters Alary Efesa- 

heth Btyer^ and Ann Pace^ and their afligns, to hold and enjoy 
** the faid premillcs, and to receive the rents thereof to their foie . « 

* C 44a J 


It 


and feparate ufe, as they ftwuld appoint, notwithftondiiig thdr 
coverture, to the intent chat tlie foid dircc hufbands might 
have nothing to do with the faid premises, or the rents there* 
oft and as ms faid Afters fliould feverally die, he ga.c the pre* 
miAes to their fereral heirs, with a provifo for the truftecs to 
demifl; and fet the faid ptemifles during his (ifters* lives, but 
to permit them and their heirs to receive the rents thereof 1 
** that in regard hit perfcnal eftate would not be fulGcirnt to psf 
** his debts, legacies, aud funeral du^cs, therefore the eeflator 

<• JirefUd 


a« 


KC 

H 

1 C 



“44» 
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CASES 'Argued and Determined 

^ direAed that ^Ttomm and Qihkwt^ and the flirt ivor 

of chem* and the heirs of fuch furvirorj (houUI fell and dif- 
** pofe of fuch part of bis iaiJ mefluage* lands, and teiumeiUS) 
** and of the fretliold and inheritance tliercof, hj faJe or mort* 
** gagCy or by falc of anv timber growing thereon^ as tliey iliould 
** fee occafion^ and witli the money thereby arillng, to fatisfy 
** »U and fo much of his dcbts» as Ids pcrfoiial eltatc £houM 

not amount to pay*” 

He appoints his three fiders executors, and fonn after dicd» 
leaving them together witli the plaintiff, die fon of E/eawr 
anndier of tlic teftator’s lillcrsj who died tu his hfe- 
time, his co-heirs. 

Oti die 23d of 1713, M.u't died, leaving riTue 

the ilefejulant her only daughter and heir; jf/jn Pate is 

ahu fincc dead, and the defcndaiic is lier fon and heir* 

the wife of the defendant Suw^ in licr life-tim^ 
joined with hoc hu^nnil in levying a line, and the deed to lead 
the ufes has vcled a trull-elUte in fee in the huibamh of her 
third part; Ihe died without iffuc on the 7th of AuiHjj t737» 
leaving the defendants RtAgf and i’nY» and the piaintiff^ as 1^* 
ing ihu iifuc of her three lillcrs, her co-heirs at law. 

The plamttf has brought his bill againfl the heir of 

the furviving iruRce, to Sc let into predion of a diird of the 
teflatar's cflatc. 

The firft queftion was, ^Vhethrr the dcrife to Lnej and Gih 
and their heirs, to hold to them and their heirs, is a devife 
of a bare trult to them in fee of die whole inheritance hi the 
eilaw, or win.tiler the uie of tlie whole iiilictitancc executed tn 
the ihree fillers. 

Ur whether, fccondly, the derife to tlie truftces gave them a 
legal edatc only for the lives of the three fillers, upon the trulls 
in the will, fo that the remainder, limited to tlieir refjKdivc Itcirs, 
mull veil in them as purcliafcrs. 

Nr. ^ia>‘^yeJ% for die plaindir, in order to fliew that the in¬ 
tention of dll' tel Liter dial I prevail over the law, cited Uorajloui 
cafe, 3 Cs« 19. n. haclhoufe verfus JK< 7 //(l)a Hiil- I2 Ann, 
if. if. before Ijcrd Chief Julliee PatkiTj &c. King veifus 
I ViHt. 2x5. 

And to Qiew duit the words heir of the bo<ly, and heirs male:, 
have been conllrued words of purclufe, or words of Irmitadon, 
as they fupport the iiiteution of the tciiator; he cited PapU/tfH 
verfus Piyrf, a P* W* 471. LijU verfus Graj^ 2 Jew 214. 2 
Lev. 

And that the do£lrIne in Slrlfs*% cafe, t Cohe^ though it has 
prevailed in deeds, yet lus not bear exteaded to wills. 

Loki> Chakce!.iok, 

T'liis cafe is Co very plain, that there Is no occafion for hearing 
the defendant^ counlcl. 

If dill is a contingent limitation for the lifters to take by pur* 
chaCe, they mud eidicr do it, on its being a contingent li- 

(1) i Mf» ih. ay. 


mitatloa 




in the T\me of Lord Chttu^or Hitowitti 


4tr 


mturiofi of the truft} or a contingent Ilmltatioa of the legal 
eftote* 


SsarrAia 

CtBMttli 


It U true, the whole inheritance inaj be refted in eruftees, 
and yet afterwards there maj be a fpringing ufe which Ihall de¬ 
feat the firil limiution of the legal eftate, lb that they can ne* 
ver unite to malce one eftate of iuhericance, but Jhall continue 
feparate. 

Dut confider this cafe; the (irft limitation was totruftees and 
their Iteire, and if you flionld make this conftruQion, that the 
trultees had only a contingent legal eft ate, dereafible upon the 
death of either of the filters, then what wot^ become of the Tub* 
fenuent truft in the Cime truftees, for the paymau of debts» 

Therefore the whole legal efUte mult be confidcred as origi* 
nally in tiic truftees {i)« 

Then the queftion will be, What kind of truft thilil t 
There is no colour in tlie world to fay tliat (he teftator created 
this truft to put the inheritance out of the lifterst but his meaning 
was only to prevent the bulbands from intermeddling. 

It is true, the word heirs may be made words of purchafe, but 
then they muft be very particular, a/tJ as they JhcllfrwraUy diV, / 
grv# thtfremifffs t 9 tbtirfivtra! hdrt^ which are the words here, 
and have never been lield to make the he in purchaTers* 

Suppofe a man iltnuld devtfe to for Ufe, and to the heirs of [ 44^ 7 
his body, would not the court unite the two eftates, lb as to ^ ^ 

make the firft taker tenant in tail i Ibr life, tod w 

ifaebtlretThU . 

My, «wici two efbtei ^ » t» milu the £rt taker tenoot U OiX (oV 


Tliai the plain meaning of the words, as thrj[tvtrdlj die (3], 
&c. is that the fifters ftiouldtake as tenants in common, and not 
as joinienanti. 

U|>OA tlie whole, a clearer cafe could not come before the 
court*, and therefore 1 muft aflum the Mafterof the Rolh^aAt* 
tree (4). 


( 1 ) R9hcrtf V. Dtaoitfly aait i vol. 6oy« 
V. Sptuctr, 577 , 578 . 

(s) V'tdif C%alj 9 a V. Cstrffia, aaSi 246. 
Ktmi r« Bvr<btl\% cited a Barr* iioj* 
Mwr\s V. itAd* \ tos. GW- 

righs V. BuUja, s LtL 1437. 


Brwghna r. t Salin £79. SeO 

Ftamt 104. ed. 4th. 

(3) FttU Htatbt r. Ucatbf^ suit tt%* 

(4) The bill bad been difmtdtd by the 
MaAer of the RoUi. Reg. Lit. B* 1748* 
Ibl. ao. 
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CASES Aigucd ftod Detcnnised 


Cafe )83» Mfi Lamy fcrios Tb< Duke find Dftichrfs ^ Alhoij Nt^tenibfr 13^ 

174^(1). 


L 01 t> CKANCILLOt» 

T his caufe comes after a lenj^rh of time^ but tliat 11 
no obje^ion a$ thcplaiiUid*«as in infiiUi and U ouJjr now 
juft of age, 

f 9 |<, Ihtml 

♦ftttc II mASmA Miy m % inA the periMi \Uh\t ie 0 *c Sift b«t (hl$ T«le hu nim 

A<cj SarrUA lb htf u lo bsicoA it m 4 pravlftM is a (Seukra;;at. 

Two 


Than Wtft{ % 
borrowinf fid 
aliBdiai ia tha 
call af a sort* 


(1) This csfe* from the Aegifter^a 
book» is tbua: Mr. upon bis 

mmafe Mlh /V«‘.Ar;Vi (o««w the 

DocheFi of and motbrr of the 

pl&istiff) by indentures d;ited the sStb 
•fid 29th of yswmt. lytdf lettW Ills 
rftatca in ilcMtu.rfr'.V} ind Fidhtim to 
iKe ufe of himlotribr life, and after his 
decsafoi to the sntrne that 
bavc a rent charge of ^ccA /rr 10 
lieu of dc'wer: reoiainder Co his hrirs 
snalc; retr.aindfr to Mr. i.*;irv'j in fee. 
Jn tbit feni^meoc Mr. iOvrnants» 
ibac if 7tf?r Iboold furvivehiai, his hi*.', 
fxerwfttty $r €*hi»ififattr$y wottld pay her 
the fsid 500/. yrr After the mar* 

riaeCi Mr. funendered fome co* 

pyhold edates to the ufeof his wilt; and 
in 1719 bequeaths the refidue and re- 
lOiindcr of alt and fmgular his clUie, 
both real aod perfonnl, nh^nly and Ible* 
ly (mptr f^iny Its ygfl 4 tbl%) Unto I be 
defeodant and appointed her ibio 
executrix: but ia caie he Qionid leire 
•ay mate iSae by the faid y^Mc, then be 
cave to fuch idue bis eilaie ac 
jmkh, freehold, copyhold, and icafe* 
bold I be paying to hii moeber coo/, per 
«n«ar: bot if he left only a daeghicr, 
then his wile Ihoold pay her, vheo (be 
named (if it was with her luotber’icon* 
ieot) 6oMi!. By indenture dated the 
aift OBthr, 1713, reciting, that Mr. 
Lsmt^p in right of bis wife^ was iatiiled, 
by her father'■ dceib, 10 a large funa of 
noney, be, in coofidcradoa thereof, cfv 
Teoasited 10 levy a Sue of the eilatea 
compritadta the indeoiurei of aSth and 
J9ih JdnuMfy, tyib, to the afeofhin- 
Iclf (or life, and after his dcce«fe, to le* 
cure the faid 7.* the faid rent charge 
of ^00/. lor lire, in Iwr of (ir*wcr; re* 
matoder to vuSlecs Jer a term; /tmoin* 


dcr tn Srft and niher font la tail male; 
letn^inder to the heirs of the bony of 
Mr. /.emr; remainder lo himfelf in fee. 
*rhe crufts of :ht term were to rsi(^ 
6000/. tor daughters! portions, if no 
idVie male, and maintenance at the rate 
ot Ho/, per Mr. lottery died, 

leaving plaintilF, bis d:;ughter and only 
child, y^w^ married the Duke of Ashh 
Upon the hearisg of this caule his tA>rd- 
(hip declared, that the feciieincnt in 
tysg was a revocation of the will as to 
the freehold and leafchold eftates com* 
prixed in that feitlement, and as to the 
legacy of 6 .00/. heqneathed to the 
pl.;inti(T: but as to all irechold and <0- 
pyh^M bfiJs nut compri/ed in the faid 
feitlement, the fame belungnl 10 ynme 
and her hciri, by virtue of the fa^d will: 
and hU I.(irwlhip decree*!, that the de* 
fendant 7'*.rr (hould ci^iie to an account 
for the reals and probes of the premiile) 
coD>pii.;ed in the fettieffient of 1713, 
(ince (he tellator’t death: and the faid 
defer.daut was, in the ftrft place, out of 
the rents and pruliis, to deduCl and rCm 
tain to her own nfe ;ooi. fer muuum: 
aod in the next place (he was to dedu^ 
393/. for fines and charges of renewing 
the leale hold eft ate; aud allb to reuia 
bo/, per smHMm for the vainienanca of 
the plaintiff: aod the (aid defendant 
Jam was 10 account annually for the 
faid rents and profiis, and to nuke eba 
like dedofVioos. The plaintiff petitjoiied 
for a re bearing, iliewing that accouBU 
bad beeo taken by the Mafter ftnea the 
decree, and ha had made his report; 
whereby it wai Anted, that the reau 
and piufti hid been yearly deficient to 
arfAcr the faid 500/. per snttam, the 
iM do/, per mnum, aud the fines: lo 
that there was a baUace due to the de* 

feudaata 



. in <hc Ttroe of Lord Chancellor HatDwicKt* 44^ 

4 

Two t1un£9 which have be^ jnsnriened, mar be laid out of 

the cafct Dtcchefi of 

'fhat it appean there waa fome farprife upon the court. AToot, 

Senfid/j, That things were not rightljr ftated* 

I have rea<l over tlie copy of the decree, and it does appear to 
me, tlut the material things were before the court. 

And the fame points were infilled on dicn as are now: and 
tliCTcfore I cannot impute any improper management to tlu; caufc, 
in order to prejudice tlic infant. 

Hut, however, if the court OiouIUImvc erred ui their judgment, 
the plaintilf is intitled to have it fet right. 

The firft objedion to tlic decree is, that there Is nodireclioft 
given for the payment of the Dutchefs of Ath^Tt arrears of 500 /• 
ftr ann% nor the arrrnrs of 80/• ykr ann* charged on the real 
eft ate, for the plain rift* ^s maintenance during her minority. 

Ir appears that the real eftate falls very Ihort of anlVering all 
tlu: charges upon its therefore the plaintiff's counfcl infift, 
flic is intitled tu have ihefc deficiencies turned upon the perfcnal 
and copyhold elbtes belonging to the laic Mr. Lnm^ her father; 
becaufe there is a coveruut in the marriage fcttlcmcnt, that irt [, 445 J 
cafe his wife ffiould fumve lier liufhand, then his lieirs, cxe* 
eutors, iAc, (hould pay the joo/. ptr atm* to his wife, clear of 
every thing except the bud^iax. 

Hut though there is this covenant, it is truly faid by the dc- 
feuilant's counfcl, that the pcrfonal aflets arc not the original 
fund charged (1), and in chat refpe^t differs from a mortgage, 
or any otlier incumbrance, for tlrerc being a borrowing and 
a lending in the cafe of a mortgage, the xrA cftjtc U confidcred 
only as a pledge (2}; and the perfonal cilate, which is the na« 


fi;flJints of 39 >7/* which they were to 
retain out of the next renci and profits; 
and in confcqueoce of this, if thr de¬ 
fendant y.TVf was to live a few yvjri 
longer, and foch arreirs wrre coclidrrvd 
as a upon the freehold and leaJe- 
hold elUies, the plaintid* would be de¬ 
prived of her portiou nf 6 oo^/. and alJb 
of her inheritance. Tne esufe was re¬ 
heard, when his Lordihip ditciScd an 
account of what woi due for tbr laid 
poriion of 6000/. and allb for the fsid 
^eat charge ot yco/. ftr mjouem: ani 
hit LordffjTp dire^cd ibe cftatei lo be 
Md, mad wUb the coa feat of defen danu 
ordered a value to be fet 00 the faid 
500/. per mtautti and that cbe noaics 
ariling by fiich fale or fates Ihonld, in 
the hrd> place, be applied to pay ihe 
value of the faid (Oo/./tr aawrw, and ia 
the aeat place, the arrears of maiate* 
nance, and then the faid portioa of 
Cooo/' and intereit Aad ia cafe the 


money irtfing by foeb fale fhall aot 
M ^ fuficient 10 tnfwer the fiid 6000/. 

aud iacereJt tka /daiai^/i H JtmJ 
** in the pU:\ the .Uu aaamt^ the Dueh^fi 
** ’j' Arim t 9 fw kmrjtt ^ Ua rww- 
** wur C9t.hi:ke.t iathe jtithmew tf sprd 
17 id /w <f tbi JiuJ 

ai.J by vutue thereof to 
** leiie 4 fiiiiKfadioii W the dehrreacy 
** ot he: fad pi rdon of Coco I, and tu« 
tried unt wf the perfonal eilate oJ‘ her 
** father the faid /afati aad it 

thr perfonal edate fin.old prove Jeficicot, 
then out o£ the freehold and copyhold 
efiate JtvijtJ Sj rsiU J\r 

Mis. Lih* >7^s. lol. ado. 

(1) •*. % F. /r. aCl. 

EJwardi V. Friunafri 2 F. /fl 436. 

V. ErAjw^ a F. IF, 664. itw- 
ptpat V. i'aa, aa/r i vol. $73. bee 
Otfr’iM V. 4 i/ue 479. aiU 

aetes, 

(a) Aai 0 1^)5. DOtc 1. 


tnrar 



44^^ Cases Argued »d Determineii ’ 

tural fundj U table In the firft phce (i)i but this rule has nc- 
DMccbe&oS carried fo far as to extend it u>a proviiion upon a fettle* 

Atmw merit* ' 

*rhen eonfider this upon the firft fctt1cment» which was in 
conlideration of marriagCi and is a good one, ihougli the wife . 
brought no fortune at the time (a); Mr* Lamy creates a charge 
4>f jooAp^r eAiv* upon his real eftate» as a jointure for his wj&» 
and fubje^ thereto, to the heirs males of his bodji and in de¬ 
fault of fuch tniie» tu his owii right heirs» 

Soppofe a much Itrongcr cafe than the prefent \ tliat there 
had been a fon^ who would have \:^KViperfcnnMm dmi under the 
fettlement; and yet w'ould he luve had die real eftate dilincum- 
bered out of the perfonal ? There U no pretence to fay he would; 
there never was, nuf ercr will be fuch a decree; /i firtkri 
the plaintiff is not intitled to it under the firft fettlement, as file 
takes only as lieirat law» i 

Conlider it next under the fecond fettlement; die huHiand and 
wife levy a fine, and make a new fctilemcnr, the limsutions of 
which were, to himfclf for life, and to his wife for life, then a 
term of 200 vears to raife a poftiun of dooo A for daughters, 
whether any fons, or not, and fuhjcd thereto, to die heirs of 
die hotly ot the hun):iilt]. 

Under this fettlrniciit, what ground has the plaintiff to liave 
the real eftate dinneumbered out of the perfonal f 

She does nor, in the firft place, a pureliafeT, for it is a 

fettlement after marriage: there is no limituion lo the firft, and 
ei^ery other fun, no iimiiaiion to the heirs of iheir two bodies, 
but a general limitation to the heiisof his body* 

Now, by virtue of thu fcUlcinciir, if Mr* had Oirrtved 
his wif *, and married again, it wouM have goitv to tlic chlvft 
fon of his fecond wife, and not to div phuntlff* 

£ 446 } Bat ftUl I am of opinion, diere I, equity for die plaintiff, 
and that is in refpef^ of tl^e ;;oith«iu 

» By the firft fectiement, there is no provifioii by way of portion 

at all; then aiterwanls comes this great accellion of fortune to 
the wife, from lie r father Mr* Fy»derhk% 

fiuppofe Mr* S^my was iotillcd to this addition in hts own 
right, or in the right of the wife only, he w as ciihcr way juftU 
fied in making the freond fettlement (j)* 

Now the pbintiiTis a daughter, and a dtild, r.nd in this court 
confidered in die nature of a creditor fur die portion* 

If dm be fo. What will be the cffctl of it in equity ? 

By the Milter’s ftace of the account, there arc great arrears of 
the 500 A per ann* jointure upon the wife, aud likcu ifc of the 
80 A per 9 U»u niainicnaticc for die plaintiff, almoit a dciiciency of 
4000 A which mu ft run oa as a burden upon the inheritance. 


(i) JaiM 459* note f* 

(•) Em pMfH Mmjht mUe 1 vol* J58, 
V, mu i vol. 190* 

( 1 ) yidi CehdU Vi Prt> hr^ Os* 
k|i« y^m V, Mmjkf CW. /sms* Toik. 


64. H^md V. Shaih^. z Fef. i 4 . HjU 
im V. Hijue^ tkid, 308* Etrt^ V* *j 9 net^ 

anU r vol* 190. H'bttUr v. Out/, edmk* 
JSI. V. fifi* 477. 


479* 


and, 
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and, as hns been truly faid* U muft eKbauft the inheritancct if Iawott. 

the Uutchefs of fiiouUl live to be very oldi whiclu sn die 

-e f ft I . • » « Dutcheij 

coune of 11 at are, the may do. Amoi. 

l*he UutcltcGi has two funds, real and pcrfonal aflets, to ui- 

fwer her demands, the plamtilThas only one. 

Is it itotthen die conitant equity of this court that If a creditor if • ereSSttr Km 

has two funds, he diall take hU ratisfu£lbiioutof that fund upon 

which another crcilitor lias no licit (1). 

thj: QpM irhiUi another cre^M mi Ln, 


Sitppofe a perfon, wlio has two real eftates, mortgages both ^ prWbn whs 
to oneperibn, and afterwards only one cftalc to a fecund mort^ 

^tagee, who had no notice of tlic dril; die court, in order to re- 

Here tlie fccoiul mortgager, have clirciSed die firft to take hts ^ ^ 

fatisfitftion cut of that clUtc only which is not in mortgage to ^ 

the fccond inongagce, if that is lufliciciU to fatisfy rhe Arlt niort- uke bis au*- 

gage, in order 10 make room for die fccond mortgagee, even 

tiiough the elUtes dcfccuded to two diircrcnt perfons (1), in 

. . tiif (gtooi mort- 

Uhd^ (Kr cOitei tfefUnS :«i«o 4 ill*aun|^rfoou 


And therefore I am of opinion, that fo far as will fccurc the s, ft, „ ^ 
pUiiUtlTlicrCoooA fortune, flic ought to be ctmfidercil as a ere* t^rurtihuptsia- 
ditor, and intided to turn the Uuid.cls upon die oiPYhoId and 
p.,lonJ .Hate.. 

crcSltDt, inSin- 

Xiiki i» wtft bn Mbtr m ibc np>beld soi ftxfaui eOiiUh. 


There is a very ftrong cafe of a portion, in the cafe of Rtfoe [ 447 ] 
verfus t fVrM. 119. and 2 Fentr* ^(>3. whe the court 

proceeded iqn>n die fame foundation as I do now** 

The next confidcration U as to the 80/. yearly muintcnancc. 

There is no ground, as it (b»nds only upon the fuUicneiit, to 
fay, It can be a charge upon the perfonul ellate* 

But then it may be likcwife put upon tlic fame foot as the por¬ 
tion I fur, as to compelling the mother to maintjin her daughter 
out of lier own eftate, it will be going too far (3), and therefore 
I diall lay tlut out of the cafe* 

(1) f 7 (/# CUp9H V. r>sri^ t CkxV r* (a) /Tiilr 458. 

M". 679. note I. QnUm V. f 3) IS:lha^JI,-y ». Criuhiir, 1 ff/e. 

unU 436. 438* Mortis Msniu, xVif ifiS. TM, v. 4 Dm/ 

sis* s 9 dEaJ!\i^. 

* ^ 

* A charfft bnSi in Z). widi t porUM fbr • Aiegbttt by s fiWI tfntcr, anS tbee 
anS fbisUa pait oi tbeb 1 ja4s Ibr (be jetnture of a frenni wife, wbo Itn no 
aorice of the charge. 

A, bdicviiw the portioa ««iU lake pljec of tbc jobcurc, by will, givei Mber lanSe 
la Ueu thereof. 

The wifc| bjr comUn^bo iHth the heir, rehdci to occeK the Sevife. DeererS, 

Ihe iio^hter fteoU hoM the lio4i gi?en onScf tkt will to (be wifr, uU her mtum 
TO paid* Amw vcrfiki Imm, i Vn sig. 


The 
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CASES Argued and Decennined 

ulmoft tills court docAi 1$ in the cafe of an elder brotlier 
DstchiAor'. ^bere it direds tlie Maittr to make a largerprovifion for hsoit 
Atml. dtat lie mzj be enabled to maintain bis younger brother»> as ht 
tb^cSe^ ia U the head of the famtlfi and the hoofekeeper (i)» 

«iU 41 reA (kc Mate to makt i l«t^r profitet tor hmf th« ho mxj be oUe» as thh 

htii Of the teiUy, ID BuMUift th« yoiiB|er» 


I think thefe arc all tlie pmiit;:, except the queftinn, which re«* 
btes to the flocki and aonuitica tUiuUng iu the joint names of the 
hufband and wife at Mr* death. 

Mr. Lauty nurried bis Ldy at a time (he had no portion* and 
made a fettlemenc upon her in conlideration of rnarriage only. 

Dy the determination of the qm ilioii in Frederick verfua /'re- 
dfhtki 1 P. tK 710. the Uutcliefs of became intitled to a 
fifdt of a fifth of die father’s cuflomary cftaie* fo chat* hy virtue 
of the decree* the was k*t into a very great fortune* which 
Jireclrd to be paid to her only* but the (lock, notwithfiaiiding* 
was transferred to the luilband and wife \ if notliing more hud 
been done* the Inifoand be (ute might have difpofed of it a« 
he plcafed * bat if he made no alteTadon* fiic would cctubil/ 
have been iucided to it on the foot of the tranfer. 

But it does not reft there* for the lecond fetdement was made 
afterwards* recuing* that Mr. Amt* in die right of his wife* 
being become intitled to exchequer annuitiei* and money to the 
( 44S ] value of itieoA die limitations under it are in firict tail* and 
prorilioni for dnu ghtert. 

Mr. Laftcy dies in die life of the wife* leaving the fiocks and an*- 
ouides unaltered* which in law is conlidcred as furviviiig to the 
wife. 

But* by thepluimifT’s counfeli it is infified* that though in 
flointof lawit furvives* yet by iIk: equity of this court, the 
Lu/band, in con6deration of the fecond fetilcmont* is betome a 
purchafcrfC;. 

But, upon looking into the cafes* I own I ennnot carry it fo 
far* as to take it from ibe modier* and give it to die daughter* ;u 
the perfonal eflacc of the father. 

p«r- I believe, where the fcttlcmcnt made by a hun>*ind has not 
been adequate to tliC wife’s fortune, tliis court has* nntwiili- 
buteS* tbeveb ibiKllng* ducfccd tliat he (hall have her portion: but then all 
bebM tiiefe cafes are u{ron fcrilcmviits IkFotc marrijgc, ami I cannot 

determined where it Ua voluntary fcitlcnicnt after nur- 

wbcit tbc fenk* ri«igc« 

WJibelbrt ^ 

mtfrks<| Mherwit* m b TB'tfnl^ry Sculeneat After 

(1) Pftth V. Prhfr, 3 Tol. 511. 3 P. M'. 199. notc D. Mam r, Cs.V* 

Suroit V. Bkr/ref^ I iin» Ci'a. 179. C.'a. tfmf, Tmik. t68. Ctp/wtk v. BtaJ^ 

(a) BhU r. s Ptta* joj. io, a 6yj. Fidt Lfp^r v« Li/ltr^ 

OalmJ V. Of/aaJ^ Pftc^ Cha, 6j« A//« a Pl/v. 68. B$mJ v. Simmaad$i 

ffditb V. Wyna, tki 4 ^ 3is. Po- hr v. 3 vo!. ao. Sahw^^ 

Myadtm, iiid. 411. Catttnt V« Paj^^^aU, 


Then 




!n the Time of Lord Chancellor Hauwicu* 


44* 


^en apply thofc aothorities to'tbe pieient cafe. 

The (ccond fettlemcot was upon a very great hccelRon of for^ cbiSfi pT^ 
tunc CO thcwife» after (he had been aiarried ibmc cime> but U Atml. 
by no means adequate to die addition; for there is nothing new 
uyder this fettle me nt, except the premfion for the daughter's 
llirtunc t for the jointure to the wife is die (am^ and is no 
greater upon the hti(band'i eflate than before. 

tNoW| the prorilion for the daughter has nothing to do with tlie 
general rule of a fettlcment equiraieot to die fortune the father 
had with the mother. 

.What I go upon is thiS) that here was no contra^ on the part 
of ihe wife, (he was ineapableof contraAing herfelf» neither had 
(lie a father or guardian to contract for her. 

If here had liecii any application to this courti with regard to 
the fccoiid fcttlement in Mr. life*tiniCt they would h4TO 

clireded the Mn&cr to fee if the huiband had made an adequate 
fetilementi and the court would hare a(ked the wifci who was 
of age, by way of analogy to paiTing the £ne, whether (he con- 
fented her fortune (hould be fettled in this manner, and then the 
wife would have been bound hy fuch confent and agreement (t). 

Uut to fay that (he is bound, without the interventioo of this 
court, or without her own agreement, is carrying it too far* 

* Tlie cafe of Mttms v. Csir, beft^rt Lord is indeed a [ 44q J 

very (Irong one) but tlwn it was a fcldement made after, upon on 
ogrfantHf hfort nutTrutgex and l<onl Tatbpt laid the (Irefs altoge- 

tlier upon it's being the exprefs agreement of the parties % and for 
that reafon decreed for the reprefenUiive of the hulband againft 
the re prefen tatire of the wife* 

But in the pTefentGafe the wife was incapable of contraAlng, 
being under coverture : and what makes it a great deal (Ironger, 
is, that Jt may be colledcd from the tranfaflions themfelres, 
that it was the intention of the patties the Dutchels (hould have 
this money: for Mr. Lnn^f having the po^'cr over the property 
of the wile, was a very fulHcient conCdcration for what he has 
done for the wife on the fecund fettlement. And yet he has fuf« 
fered it.to (land unaltered all his life-time, and even after his 
death, then why (hould the court tske it contrary to the in* 
tentlon of the teftator from the mother, and give it to the 
daughter ? 

(l) FiJt fTiUoif v« Coff OfOe 67. H/Jif t Bro, Cha. Rfp, 66^, Dimmpet 

OltiAam V. Jinglffif p^ 4^4. Biiiiter v. v, JtiiofiOf 3 Br$. Cbo, Rep^ 19^. Vitip 

Cpimei't 2 P, 64 s. V. rtibv, Fro/tr v. BaiUkt I Br$, 

t ytf* 6o* Ex pxrU HighoWt t £r/» 518. 

579. Am* a Ki/. 671. Mimt v« 

• Tb* boAuid epee Buriife pa cdofidmtiee of bli ^bitute coapatoS at 
coo/.) to ^eailr popBaats tober froanio mJo, that Ac map Sil^tof roo/. by 

will in liii Jife«iiiM| ibatifftt iorrhe U liBkofabcr oaei. oppofal, pUw, Vr. 

of bn krtttno m 0 bonS of loe^ TboboAMSSin, bavins eedo will, ool 
Iho piabtif rebSaarv le|nte, bat boS oei mofovtS Ala sco/. Stu m Uio UoS \ ibte 
Ac vik eiMi AicbonS AoU lotiikcnfivfiianilHof the bnAaeS, be bcl^ o por- 
sbofer ^it bjr ktUcAtflt 00 bsr. M$mt V. Gdb ^ \»Ef* kthtm t/ hW 
CA Taihf, ift. 

Vot. II. r*e 


Tber^ 
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CASES Argued and DetcmuRed 

Thetcfort I inuft decree the Maftcr to fee what is due for the 
plaintiff’s arrears of maintenance, and if mort«a)s:in}; or felling 
Atupl, the aoc years term flnil not be fuiHcicnt to fatihfy tlie arrears 
and the 600 4 tiien the Maflcr to take an account of tlie per- 
fonal and copyljoJd elUtes of Mr# that the plaintiff may 

be ratlsCcd there, if the real cJlatc CioulU not be fulheient* 


Cafe 284. 


0*ijUn rcifuJ Cxhx^ NiwmUr 15 , 1741 . 


AAtr ^rocJ»u« 
cioiu at dtp PtU 
rdffliA) rourt 
a^rii if tbc M* 
pf hdlilf n Ju Aot 
(onte id| the 

|nr 4 mjy f iff 

upon lheiflM«i«. 

L 450 J 


A Bril brousht by a lord of t manor againtt copyholders, to 
compel ihefo to come, and be admitted tenants* 

Lord Ckakciixor, 

A lord of a manor cannot bring a bill of this Lind, hut has Ins 
remeily at law by nuking proclamatloni fo many court d^ys, and 
if the copyholders do not come in, lie may fu^c upon thcii 
or if they ihoutd be infants, a new ad of parllaincnr, 9 I* 
e» 1. lias chalked cut a metliud how lie fliall proceed* 

It indeed there had been any cnnfiillon arilhig from cppyhdd 
lands being blended together, the lord might have, brought a bill 
of dtfcoTcry to afeerratn the hnils* 

But as it is not preteiulul in this cafu that there is any confu* 
lion of lauds, the hili mult be dirmiffed witli colls* 


Cafe 18 j* 


K/ntJjlrJ rerfus fLrdlwrr, ^^vetaitr 17, 17411 


/ 


T he (juclli'm in this caufc arofe upon the following* 
will: 

y. c. fttMrtf . 7 —‘« fcif**ii in fee of fi vcral freehoM Ian<?s, and pof- 

hntAi rVtthoH fi lled of fvvcral teafclMdil landv in the lame patilh, devifcd in ilic 

following manner; ** t give* (L'vlfe wnd b(?<|ueath unto Mnr/ha 
my wife for life, ;dl luv elLiuM in Lxtg^atf and after her 
ft deccafe, I gii^c, devife and bcijucadi tlie aforementioned 
** cUates to my daughter /fftti C'iUhJIcr and her heirs forever* 


laoSt, and in>/* 
fefTH «f f \ eril 

Vf(rJ la hit 

fwt lire sU hit 


Item^ 1 give »iR<lbci(ucath unto my wife all my goods, catlvls 
and ehattvls, and alt other tilings nut before betjueathed,” unj 
made his rvife fo!c executrix* 


iiiii piitt ber 
he he* 

^ii( 4 ih(d (he 
efWciiirfilioncd 
10 hi» 

a^u^rer^, C. an*', hfrh^in* erd is bU write pvc ell hl»fi>0i2»» citteli* and chattels uid made he« 
fnie tsccuujc*. Iht Rutri(*4 afiiin* andh.^ the plJotilf b| b>r Irmful buJbaDd* who inrilled Oiai by Uhs 
S ovife CO bia surthcr of ibe ewIiSuc, lUe ifaUboU W4t IS^tJfttkkt rSici/?/ ir ^>trj 

fidip %9irfbtf ti/lthf /ntiwV/aiWi uttytfd ot tht mptthpfiiltmtiiip £rdiid 9 trmt *t 

f$ ihi fpB* 

% 

She fomc time after her Lulhantrs death maTried again, and 
had the plaintiff by the fccond bntband, who Jiifffts that by rite 
devife to the wife of tiic rcfitlue, die Jea&hoJd Linds paffed to her, 
and claims as ihe executor of Ids tnodicr, who was the executrix 
kA "Jpbn (Mcbfptr the tellator*, for he lays, that as there are 
freehold and leife!.old both, tliat notliing but the freehold paffed 
Cu the defendant, die daughter of the uffator, being fulEcknt to 
anfwer the word^tf/r/ in the will* 

Mr* 



!n the Time of Lord Chancellor Habdwxccx. 


450 

Mr. Murr/tt for the pUmtilTCitc*! the cafe of Rrfe v. BariUt^ »• 

Cn* Car. 29J. fl. 3. HU* 8 Car. B. R. to Lkm that if words ••**»*• 

ve uftd appJtc^ble to bothi it iliall hj waj of eminence paf$ onljr 
fee-dnipiL landj^. 

/riiat rhe v.*urd it plaitiljr locah and docs not mean the 

interLll in ilie ciUu* becanfo it it in the p*ural numbet. 1 RJ/, 

Ahr, OT3. Peurwr, iuIiq.Ahr. 209. Id, 

The iiiniutiont here arc proper oiit^ t > ilic dev He of a free* 
hoUi eJt.nci and tlHtrcforc the tetiator did not intend to paft the 
leiiciiLld hiicwile. 

The Air* mey General for tlic defend ant* ( 451 3 

I'hc wife of the teitator had thrle very freehold latidt fettled 
t^}un her iit imrriagei and to the heirtof ^e body of the he(band| 
in l6^>d^ and tlic icfi.itor hat no other frcchoM but a little cot* 
tage^of very fmall value, fo that if the condrudfion contended 
for by the plaindir fliould pavaiJi then die tedator gives the de* 
fondant nodilng but what Ihc was inti tied to before. 

The circ urn dunces of thii cafe material t it confifti but of 
one farm, and freehold and Jeafehold lands arc blended together 
in the hands of cue ttitauti fo that Uiey wort not didinguidi* 
able. I 

Now it can never be imagined that the tedator meant to man- 

f ;lc and tear tlic edate to pieces, in order to give it aw'ay from 
lis own child. 

Loao CktAKClLLORf 

As the fuels are not fully before me upon the evidence on 
either fuic, it mud go to a trial at law. 

It is very material whether all tlic freehold lands arecomprifod 
in themarrum fetilement, becuufe if they arc, the tcflstor then 
lias uic defendant i<eJiing but wliat the liad l>erorc> 

if the condvtttllun the pla inlid*'s couiifel cc.'itcxul for Hiould 
prevail. 

If there fliould he only leafcliold eflatci in the pariOi, and the irAteAutSTSeri. 
teftator de\ ifes all his cdatcs to A. there is no doubt but the Icafe* 
hold w ill pufs under thia deiifc (i)* only itATdioid, 

ihey vUI pal&. 

But if tlierc Ihouhl Iw bctli freehold anil Itafchold, tlieu it will 
be a cun fide ruble i',iicUion windier any more rli.ui the freehold years, Ui • 
pafl*.;d, ruppofing there ihonid be tic fcttk'nicnt of the freehold t devirctbaii hit 
for in the cafe of R/.^y. B.ir/fi'i it wus r. nnred, that if a man 
hulh lands in fee, and Urid^ far years, and dcvifcih all his lands ansifb* tutbk 
and tenements, the fcc-fimplc lands pafs only, and net the Icufc for lent tbr yean 
years (a). And if a man lath a leafe for years and no ftc-^fimple, the into 
and dcvifcili all his laiuls and tenenwnts, die Icafc for years yean 
paflethi for otlicrwife the will vi*ould be merely void. fwothaTviu ^ 

Though in the prefent cafe I have no doubt at all as to the ia* 
tendon of ^ ccitutofi yet the rule of law would prc\*ajl. 

(1) Da/ I P. W, 286. Jfjr tUrtmrdJ^t % P» JF. 4^9* *W 

part* sate I vob 560. t'tde A ‘dis v. Ckmati^ s P^ 456* 

(t) So Der/r V. eVSi/, 3 P^ IP, 26. Ttawtr v. HeJLr^ 1 Bra. Chtt, Kc/. ;8. 
Cis/mss V. Usrt^ I Kff. 371. Pif.ai v» Lrattkr v. C^tnJiJk, ^«^.'356« 

Era There* 
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▼. Tlierefare let the bill be reuined for a twclTcmonth (i), and 
A*^*!*1V* pa«ic* proceed to t trial at law upon tliitiflUe, whctlier the 

had at the making of tu6 will both freehold aud IcafclioW, 
vh«tber and in the lame pariflu 

the teaater had 

btih tRchfty m 4 kaklMld^ Md is the fdm$ 

(i) Asd the pUinrif be at liberty to leafehold eftatei in qaettion. Rrf, lu 
proceed to a trial to ejedment for the A. i74».fbl. 175. 


Cafe lt6- OUtam verfus HughtSf A&wm^aOi 1742* 


ipf ths tu'mii iiivcKca in unti, puriuaru co arctcie$ 01 ag 
ft hrreit^tf by i)Ofc* Thc cf (ht R 4 ii flccrccd th 


beTo 


r 11 bT- ^ Mojttr cj itt Ijccrecd thc atmuitica to be Told 

yJi.f ptefem cafe comci upon an appeal 

•ndu-uhSc (•» from tliat decree* 

In Siftemhttt 1715* M. Z>i*orA>» upon Ilia marriige widi hfr^. 
coven 4 ntcd with tnillccs that hc» his hcir$ executors or 


adminiilratorsi Ihoulil Uy out twenty thoufand pounds in the 
ptirelufc of landp and fciUe it to the following ufes, v/z* to him** 
fdffor life, tlxu to thc intent ihuc his w ife fhoukl receive eight 
hundred pounds a year for her lire, htr jidntiire, in lieu of 
dower, tlicu to hU firll and oihrr Tons in tail male, witli rc« 
:nainda tob*sow*ii tight liclrs* Mr. ihWrdkd in 1723, with* 
out having bid out ilic money in a purchafe, or leaving any ilTue 
hy his wife i Iiis hiir^ at bw were Mrs. hiur/u IiIb filler, wJio 
was married to Mr* Ufumt ihc defendant, and Mr. Oitihom die 
plaint iiT, wIm) w:>s his nrplicw by another fiftcr. Mr. DatfU 
was 2 freeman of and as he died without a child, his wi¬ 

dow by die cuilom became intitlcd m a moiety of his pcrfonal 
edate; and as to thc other moivty,which was thc dead matds Hiarc, 
and dillribuuble, the widow became intitlcd to one moiety of 
diaf, and ^^r• li^trne ajid hIs wife and Mr. Oidhatii to die other 
moiety, as n^zt of kin : howCTCr, upon Mr* Deacie*^ deadi dierc 
VMS a difjiutc between die widow and next of kia as to the right 
of ad 111 ini 1 (ration; and upon an agreement it was granted to Mr. 
Csrir/fr and his wife and VluOtdhttni*^ and articles of agreement 
upon that occaGon in 1724 were entered into between the next 
of kin and die widow, who were thc only perfons indded to the 
perfuiul ellatc of Mr* DtatU\ wherein it was covenanted 
and agreed that twenty dioufand pounds Sontb^fea annuities 
fhould 1>c mnsferred to tniftccs, rvlio flioulil fell them, and lay 
(lut the money in land, and fettle it to die fame ufes as are in 
the former articles \ with this coniingent pro^ ifo liowever, that 
ik the widow died ^fore the money was laid out in land, that it 
iliculd go to Mr. and liis wife, and Mr. Oldham^ their 

c:xtcutor» and admuiillrators equally, according to their rtrpcAive 
inierefts; and by thefe articles Mr. Bmrm and Mr. Oldbnm co* 
venaiiicd for ibeMelres, their heirs, executors and adiuiohlators, 

3 Uiai . 



tn the Time Qf Lord Chancellor Haudwicu. 


4Jt 

that if (he Swih-fia aonoitihs (hould fall Ihort to anfmr Mrs. t. 

annuity of eight hundred pounds a year, that they would ^veat«. 

IIJake it good; the annuities were afligned to tnifleesi and one 
of them laid out 164 A annihilation money upon them, to make [ 4J3 ] 
tjiem up twenty thoufand pounds S^b-fra annuities: Mrs* bcurtu 
died, whereby Mrs* Oldham became iatitled, as hetfi to all her 
real eftatc; but Mr* Bournt (1}, her hulband, contended, that 
thefe rubrequent articles hud turned tlie money, which was rea* 
li/ed by tlie former articles, into perfonal eftate again, where¬ 
upon lie became intitled to his wife's ihaie, as her adnilni* 
ftrator* . 

Lord CKAHCRLLOit, 

As to one moiety of thefe S9iftb^fM annuiiies, Mr. Oldiam^ 
the plaintiff, is intitled to it as codicir to Mr* fubjefl only 

to Mrs* annuity; but upon the otJjcr moiety, wliich b^ 

longed to Mrs. Bourne^ as the otlier co*heir, arifcs the prefent 
point, which is, whether it is to be coiiiidercd as tcdI or perfonal 
cftitci if real, it belongs to Mr. Oldham^ as her ncpltew, and 
heir at Uw \ if perruiul, to Mr. a^; licr hufband* 

If this queflion was to be confidered upon the articles in 171$, 
before Mr* marriage, there could be no difpute but tliat 

it is to be taken at land (l)^ but a queftio)! now will arife upon 
die foot of the agreement entered into in 17141 and, upon thefe 
articles it is iiifkfled, that the nature of tltis eftate U changed \ 
and whether I take it as twenty thoufand pounds io money, or 
fo much icHtbJta annuities, articled to be laid out in land, it is 
by them converted into perfonal eAate, by the agreement of die ^ 
parties 1 and there is no doubt, but if two perfons arc intitled to 
money which is articled to be laid out in land, and confidered as 
fuch, they may agree, before the iuveftiture of it, to take it as 
pcrfoanl cflatc (3), and it fKall go as fuch to their rtprefcnta* 
lives, provided none of the panics were under any incapacity: 

But 1 am of opinion, that neither Mrs* was capable of 

changing die nature of this eflate, bccaufe of her being under 
coverture, and unible to contra£k, nor, fiippofiug licr able to 
coniraft, do the aniclcs import any fuch change* 

As to Mrs* Bout'tii^9 capacity, tf tliis money is to be confidered 
as rcii] eflate, flic is a feme covert, and cannot alter tlic nature of o^uidhMtaUfc. 

td the 

or ioutie oCd?rccer, che moAqr auft hm bce« uvtftea in lanS, 9ai ihcrc &e ini|Kt>i4ire levied a Cm 
'■T j(. and gmn it cp her liulhaiid | w npon CMiidg iniu cuwtr, and eoiUeiiitne intake this nMmey 9$ p^r. 
lonU elljie, and bciii| eamuted as to Tuch cen^et, it biod» the money articled lo bo laid out Ib 
di nuch as a Sne a: lav vould the linJ. and Ihc misiJtdifpofe of U to ber hafrind. 

Ac UvTf mny lb utidod to W laid out in laadi ia conGd.*red bareJjr as money, till an aOuat iovefti* 
ttirc, and et|«ity aloae views it in the lisUt of real eAatc, and thereJon Stkis court caa u(«oo ii, m its 
owa ea«tur«j do whac a Jane at eoaimpfi law oao ufon kad* 

(i) Mr. Bxrv died Tone tlnie sfeer t. GWJbr, fe,^. t vol. 254. tnd the cafes 
his wife, tnd by hia will gave away all there referto* 

Jiis pcrlbnSl clUte. (3) O9/9 v. AUttbrdkt^ and ¥nU 

(a) L'tuitn V. 5 owr«fy, t 17*. ham v, cited in ouie [C.] 5 Z/'. 

.^r.Vf/osvsr# V* bKHdam^nt Prtc, Cha^ {43. as I* iuAawrJr v, t Cm* F* 

YitUviKQ V* mat 307* See Cmitkt ZT* I 7 S> note i. 
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CA 6 E 8 Argued nd DeteraSned 

it bnreljr hj % contraf^ or deed (i)s for, to alter the propertjr of 
it, or courfe of dclceiiti this money mall he iiivcdcd in lai>d^ 
(and fomeumes fhain purchafes ha?c been n)ade for that pur* 
pnfe), and Ihe may then levy a fine of the lanil, and give it to 
her hulh.inil or any bcnly elfe: there » a way alfoof doing ihU, 
without hiyhig the money out in land, aivl I'lat is, by coming 
into this court, whereby the wife may content to take this money 
as perlbnni clUtc, and upon her being prefent in court, and be¬ 
ing examined (as a feme covert upon a fine is) as to fuch confenr, 
it biniU thi^ money articled to be laid cut in land, as mudi as a 
line at law would the land (2], and (he may difpofc of it to the 
hulband, or any body elfe | and the rcafon of it is this, that at 
Uw, money fo artkied to beiculout in land, is conlldorcd barely 
as money, till an nclual invciliture, and the equity of this court 
alone, views it in llit light of a real ellaie i and then fore this 
court can upon its own creature, and do what a line al 4 lm- 
mon law can upon land; and if the wife had cravrd aid of this 
court in the manner 1 have mentioned llie miglu have changed 
the nature of ihb money whidi is rcaliacd, but Ihe cannot do it 
by tlecd. 

As to the articles in fuppoftng the wife under no dif- 

ablity, 1 am of opinion chat they do not import any variaiiun of 
thiieilate from real to pirfonalt for it is then* agreed, that the 
twenty thoufand pounds Aail he transferred ro trullcts, who arc 
to fell them, and buy land, to be fettled to the fame ufes as in 
the articles of 1715 t fo far this money is, no doubt, to be con- 
fultred as realized*, and ihoiigli there U a upon thiacim- 

tinge ncy, thni if tbt dirt htfit t tkt u unwjltd in /ftudf 

that then it lhall be ^livided, and go among ihi* neat of kin, their 
i'xccutors and adniinillratots; yrr, as that cuntingt ney has not 
luppened, and the wuU^w is mm* living, the original trull is (lill 
fubiilbing, for the niont y toU? coiindi*rc(l us ^ iJiai lieing 

fo, I am of opiuiofi, (hat tin 4)ticles have made no coiivcrfion of 
(be elUte fiuni real to pci focal, Imt it hill nniaii.s realized, 
whether it is twenty tlioufand puunds iu muney, or fo much 
Sofdi-Jra annuities* 

cAaU ( 19 m tea! (9 pcrtuail. 


Tht v)ui!e;re« Another quc(lion Ims arofe, that, fuppoilng the fund is to be 
5 . land, yet, whether tlic whole produce of twenty 

'UiCk», fS to tlioufand pounds Sw/^/ia annuities in to be laid out wlicn fuld| 

b« • 4 jJ 9 U\,'irjjcA 

Ibl9, in ibe f iirth,f« of *41:4, an^oot £r,coe/« In fflOAcjoolf, msM ihv panics who (imI any iirtare A )fi 
the priJuna] oAn:e of D, a^2d tbey ikadd be tramJvm4 Co trultce#, to i'clt, and Uy out ui Und itM 
Bon*y •nSng (hcrvhy. 


(1) yide IrtUtnd v« ttnit 1 voT* 

54 ** 

(s) So Ptnrfkn v. fff% 5 voh 

yi« Cunmin^y^m v. Af#o^;, I yt/, 176* 
Mhf^dv^ Jun. 51s. lu a 

esw <vbtre Irnilcrs were lO pay iht in- 
tereft of a luoi of Doocy to the wife for 


her life, the court would not authorife a 
dcpanorc with her life eitare, by ea- 
•mloiog her in ihe nature of a fine ac 
law- t'rsfir V. Baillity 1 Ckn. 

51B. Ztd s*Vr s yrf^ 671. sail 

IKiUsif v. Cfjy, m 9 U 67, 68. 


or 



in the Time W! l«ard Chanctllor Haidwicki* 


Of only the fum of twent? dieufend pouiuls it to be taken oat of 
the producci and inTefte'd in a pur^afe: I am of opinion^ the 
true meaning ii^ that the whole produce of twenty thoufand 
poun<h Sfitab^/eti annuities ouyht to be laid out in fuch parchafe \ 
and die conftrudiion Mr« //fiWthetruftee ainfiaati would not be 
anfweretl, if only twenty thoufand pounds in money was to be 
laid out* Mr* Ham! innflS} die twenty thoufand pounds SautJ^ 
fca annuities, was fet apart only as a fecurity for the twntf tbau^ 
famlpaanii^ and when that fam was raifeJ, the relidue vras to 
be cunfideredas part of the perfonal cflatc of Mr. Bawaf, Bu^ 
it ought not to be confidcrcd lb; for all the panics who had ftiy 
tntereft in the perfonal eftate of Mr. tkciU^ agreeing that twenty 
tlionfiind pounds ^$th^fea annuities (houJd be transferred to 
trnllecs, upon truft to felt and lay out in land the money arifing 
thercbyi fiibjeftto the eight hundred pounds a year annuity, is 
H good agreement to bind the whole produce of the an* 

siuitics \ for it is an agreement of ail the parties who ^vere indtled, 
wherein each agrees to part with hts fltarc, and in thia dicy might 
have one view, to give better fecurity to Mrs. Death as to her 
:niiii*lty, and another, to iTicreafe the inrered of the heirs. But 
if only twenty thoufand pounds was to be laid out, and there 
diouM he any furplus from the aimuities, it would not go totally 
from Mr. Pi.urnc^ but it being part of the ellste of Mr. Deatltf 
will be diUribitlahlo, and Mr. Bautftt will only have his wife's 
dnre. 

Dciidcs, tiiis matter has reClctl this eighteen and there 

behigan ag^ocnu*nt, by pro^>cr petfout*, io fwcU the iniereft of 
the Jicir ni ». would be verjr liard to dcpdvc him of it« 

i\iul it i ihnui \ agive with Mr* liand^ he could only infill upon 
the value of the annuities at the time of die tranf^ 6 iou in 1*24,. 
ju(l after the fatal year lyao, when they were very little above 
par, fo that Mrs. fliare would be very triflir.g. 

It has been iiiiiUcd, that Mrs. Ut^urne could no more agree to 
turn money into land, thanihe could land into money; but there 
1 diifer, beeuufe, ns to the lhare of Mr. Dtatltf the hufliaiid^ 
Mr. Bstirue \v^ intUleit to that, in right of Im wife, and had. an 
abrolute diminion over it, and he was a party to the agree¬ 
ment ; therefore the decree at the RM mull be alhrmcd, and 
the articles muH be executed according to the exprefs words, and. 
the whole produce ol* the annuities laid out in land for diat pur- 
pofe. 

Another quellion is, as to one hundred and lixty-four poumls 
aniuhilaunn money laid out by one of the truflecs, and, to be 
fure, he is to have an allowance for it, but out of whaf fund ? It 
has been fald by die plniutilT, it ihould come out of the ellste of 
Mr. Bourntt or the whole perfojul eftate of Mr. Death, On the 
part of Mr. UenrHe^ die defendant, it is inridcJ, that it fl;ould 
come out of the annuity fund itfcif: and to be fure it mud; fo^ 
if Mr. Oldham^ the piaiutifF, inlids, that the annuities are to be 
vefted in land, iiidead of twenty dioufand pounds in money, he 
mud abide by (he confcqueoccs of that fund, for if it ihouid be rc^ 
d^ced,^ Mir, DcacV% pcrfoual edatc is not to moke good the defict- 

JS € 4 


454 

A 

OaSHAM T* 

Hvaaxt. 


C ] 




t * 

C AS^ 8 Ar{Md tnd Detcnnined 


OtavAHv; encyof itt for it U only bound to make good twenty ihoufand 
pounds in money* 

Another point ii» as to the indemnity of Mr. and Mr. 

OWwf they having covenanted for thrmfelves and I heir rc« 
ipe£iivelifirS| executors and adminiClniont to make giKxl Mr. 

£ Z^endSr s annuity of eight hundred pounds, and by that ineafik 

have bound their own eftatci at law. But they are only to be 
conhdered as fffuritks for Mr. Z)Mr/r, and are lo be indemnified 
out of his uflate. For this arifes originally on Mr. DtucU*^ co* 
venant for bimrelf, Lis heirs, executors and adminillrators, to 
feiite on Mrs. Dtacit that aimuicy \ and though Mr. Biurw and 
Mr. Oifflum arc bound as to Mrs. HitiheSf ytt, as to oTie an* 
other, they are intitled to have an indemnity out of Mr. Dmlr*$ 
eAaie} and Mrs. Dmdf has a right to have fcime further fund 
fet apart.out of Mr. ZVacZ/s eftate to fupply this annuity, and 
/9 indtmnijj ihffurtifs \ and as it dc|n.*ncls lui Mr. Zhvn/i's 
ttauc, which is both f(»r the heirs, and ft r the cxcciiirrs ami ad« 
inini«tralors, ll is a and to be charged hii 

pcrfouul edate in the firli phee, and ihc its] ettnle is only 
churgeahlcori failun; of the pcrfoiial: Lord Hat'dtvhLt ailiimcd 
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Hrnefge verfus MofAu/rr 21, 174a* 

Y articles of the 2d of 1728, upon the maniage of 

tltc plairuiif'j father and mother, ** it was agreed, tliat 
the grandfather of the plamtiB', on the mother’s fule, fhould, 
before the 25ih of IXwmhtr next, piiy 10 tJic deiendanr, the 
** Cruflec, icco/« and fecure to him 300/.on bond, to he laid 
** out in tlie purchale of Suid f»^ aniiuicu*s, in imfl to permit 
** die plalutiirs f^thvr to receive the Intercd and iiivideiuls tlicre- 
** of (luringhU life: and after his death to |termitihc M^ifc to re* 
** ceivc the inreret^ thereof for her lift:: and after the dcadi of die 
** furvivor, if they Ihculd have a fnn« or nnc ur niorc younger chil* 
** dren, fons or daughters; then upon farther irulL to pay the faid 
principal fums to fucL younger clnldmi, if bur one, and if more 
** than one, equally to be divided between them: and it was fur* 
** ther covenanted, that the plaintifTs grandfather fhnuld procure 
his filler Fm/iai hunman, who wasiiitiTcftcd in twohoufesin 
** to convey sli her iniercCt ihcrciri to the ufe of her* 

** felf few life, to tlie plaintiCF’s mother for life, then to her 
** younger child or children lo tail general, remainder lo the 
plaintiff’s mother in fee.* 

h'rancti Wf/wflw, hy indenture of Icafc and relcafe, bearing 
date the fame day with tlie articles, i>/z. the 2d of Angujl 17289 
fettled the two houfes to die fame ufes wiih the articles. 

The father and mother are dead, and have left tlic plaintiiT, 
their daughter aiul eldcft cliild, and alfo a fun. 

She has brought a bill againfl the trullecs, to have a main* 
tenance out of iIk iooo/« ;ujd 300/. and alfb out of the rents of 



in tlie Hme of Lord Chancellor Haeowscicb. 


the two freehold houfeii and to hare botli transferred to her KcitiAQVT. 
•when ihe comet of age* HBuior*. 

It was infifted for the defendant, the infant fon, that as the 
plniiuiff is the cldcft child of the marriage, ihe cannot nke the 
1000/» and 390A as it is eapreOed to be a proviftun for younger 
'ciiildren, or at leaft not the two freehold lioafcs, ter th;it the 
cafes have only gone as to terms for years, for raiGng portions, 
and not upon a legal limitation of a freehold eftate* 

l^ED CllAnCELLOU, 

To be fore, tlie prefent cafe dilTcrs, in one refpeA, from the 
caTes cited, ^^aufe I donntrememher that this conlhudlbn has 
4iic»4fteh made upon a legal limitation. 

Vor, if an ejcAmcnt was to be brought, I doubt the plaintiG* u rje^Wnr 
would Gnd agicardilUculty to make out a title under this timU pij^nuit* 
tatioji, ihc being tbt would not at law be emdtrued a 

f>iW^rr MtL bvitta Che elJeft, 

Ctn vmuU OM at 

|j« be rofiAnied a (hjM \ but inthii tfmrtf as tbe artlsUi are ceecv:9r)> the; naft wc urueS 
iiKtt execuuuA, the ijitauMio 0I tht parties. 

But, in this court, as the articles are rx/athty, they moft be 
carried into execution, agreeable to the intention of the parties $ 
for it is all one intirc proviHon for the children, as well wliat is 
to be paid in moneT, as wliat is given by the houfei. 

Now, younger cliihl or children, in the indentures of leafe 
and relcale, mult be coiillrucd analogous, or in confonuity to the 
articles, viWr/irr/, any child, cxclufivc of a fon j and w^at go* 
verns my judgment Is, tliat 1 mud take the articles and the in 
denture as one and the fame aA, for they are both dated upon 
one and the fame day \ and 1 cannot make a dilTerent couftruAion 
of the deed from the articles t for the legal limitation is to pro¬ 
vide for tJic yuungcr diildren, or one younger child as much as 
the odicr, according to (he plain intent of the grandfather, fa¬ 
ther, moihiT, and tJic aunt. 

The rule liaabecn rightly laiddoum by the plainti/T's ccunfel, 
that according to all the late cafes, an elder daughter, where 
tlierc is a fun, is accounted a younger child (1)* 

And though the daughter might not have recovered at law, 
this court M’ould have reAiCed Ac miftake (a), as it hath done, 
where a term in a fettle men t, for raifing portious for younger 
clfihlren, was placed after an cftatc-tail, which Ginnld havcbrcn 
before, and this in two indanccs, one before Sir in 

the cafe of UwJj/e verfos 2 Fb U'w. 151*^ 


Tbc tnkl«s an4 
iHc inScAittf* 
muft be 

c«n|i«i«d HIM 

being Wxh .liuid 
on one and Oic 
ddj, and* 
SUrefcni con* 
a. uOien ougbt 
not 10 be put 
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Whete t term 
ftn rilling por- 
ti«u ie pJjceS 

oi'«er an cftjtc* 
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(tj So ^r«f/r V. 1 Fb IFb 244. 

Mtccfi V. Cti'Jt, I rA.f 224. SwtiiT 

V. t F. 4St» Fin/teuyt, 

Gfv'mtt S F 10 . C/vr. 

iryVf j vol. 2si« /VokcVMw 

C$t<maiiv, 1 /'•/, tio. Ttyn^ 


Lam V. JFiiSt a I9S» PaW v. 

Ihi^ge^ 2 Fe/» soy. B'aaf1m'ta4 v. 

i r*f9B Cim» it*/. 77 . Hb4U V. iiLowr, 

203. 

(2] Himffia V* aaU |3» 

note I. 


, 

*loo loulemeotp otem iW peon, fbrfecufiof poonger chiUivA** ;>or- 

6om, WA»b) irua4lu ni*4c t(ibrr«iufM to chr cCko^iaU liairtd to the (rmi^ 
fcpl JttyUift U right to the iMCDUea ioi tgiccisttfitof the pattie** 

fi»Mj f i.tUU U'vatLk't, 


Lord 



4i^ Cases Ar^ei! aail Determined 

^^1X61 ▼« T^rcl declared, that, acconling to the true intent 

*^****‘ and meaning of ihc indenture oi* Uie fccond of 1728, the 

pbintiff is intiticd to tlie two fum!i of 1000 A and 300 A iiiid to 
tht annuities pnrchurctl with the 1000/. and to the 

freehold hourcs in as a daughter of *rtmaf Hetjtagt 

and^ftse Aiarui hia wifci the defendant Gt 9 rj^ Hfnen^ being 
the only fon of the marriagCi and ordered the MaKer to take nn 
account of the divukniU of tlic ^yutb-fen annuities and of the 
rents of die two Itoufes received by tlic defendants, and to allow 
the clear produce thercuf for the p1aiiuill**s maintenance for tltc 
time paft, and till ihc attains rw*cnty*anc \ and if the 300 A or 
any parf| cjri be recovered, he dirc^lcd ic to be placni out in the 
purchafe of annuities in tnid for the pl.tintin'; and allb 

decreed that the plaintiiT fliould hold ^Iic two houfes to her and 
the licirs of her Iwly, till twenty^one; aiul afterw.irck th«(t the 
defendant Ortr^f Ao convey them to the plaitiillKin taij 

general, with reinaindci to Gforf^ in fee, unLfs within fix months 
after hit attaining hii age of twcmy*cnc, or being ferved wiili a 
fitkp»fna for that purpefe^ lie Hiall ihew unto this court gocKl cauih 
to the contrary (i}i 


(1) L/A J* 1742. ibi. 9|. 


Ca& iWn D9r9iby 4 tf/d LttJy Af.v j 

h /Mr CfuarJhn^ mid ttffi tbr Lsit HfriKet r/l p. . 
Lndf E/cx Sevi/A- iy lUi 9/ Rr^ ^ ‘ 


tvtor 


Sir Gff9rgr &rv/7A and etberJ^ Mtij a.}, I'lcfcndants* 

Mr.fcftiec f I^IIE quedions in the caufe arufe upon tliis cafe. 

• Traty heU, g 

By conveyance, dated the n^lh and aoihof Ft‘hr::nr; r/5t>4, 
jaV/iMi made upon the intended fccond marriage of I«ord 

cldcft fori of Gt^r^e Maripiis of with J/idy 

Saftshfcrtintifl, ** Mary Finck \ after the ufual limitation*, there was a r. rni ere- 
Weftaot fu.h an a:cd of yro years, charged upon all the manors aiul lands in 
lintel ” and Tcri^ire^ comprifed in ihe marriage let- 

AmhOlwt Mr ilcment, ,aiid tlie irufk oi* it was deeiarul to lu*, that in cafe 

0t9 pet ioni l^r 

kb daMpbMrtb; the (ttnnA bbt^iCr. sim rh'.C* t 4 A 4 s kj wA the it, tir ir^ri 

IVM Crtttemrat reftrjini ihc lo U&dj cosiios bi dw diu^hiers bjr Sricrnt I'rwi, their 

Air (I), 

•The rehtl'm h^fwern ih- itle Ilf. JtiflW 7 V.*« ami mr, ttU rhr 

ft^il mttttut Mi edf^m is wh'H It hb omiW I it«tl In Im bv ihc i i< ruilien ac the 
I inak : nft doiaht wiM rullrr^ily |i 1 e «4 ratuir twr v-ife tn ili< |•gbllr X, 

ie itkb;«U be has Ta ^ I'ly difttn'iuiibcH IiMoIi.T, im ihf npiMHM hf uirpmiiiikit *4 by 
lt;*rr r0 hiriMttt beinj; 4'l lhi4<«gb iKikm, iAA;Uii 4 biiMiO, i:(|iveJallp 
MA 1 ruiRTf And j* h rc| vrteH ir any kmlt (t1 wAiirrrta 
[ 1 ] Thi« cjfc h rvpor;c 4 i*j m jt* 

(t) f^ide A^;/m v, £aii Ltmfhf 325. and the no:e to De/btjt* f. 

mtf I vol. 4x6^ 

•• iJlLTft 



In die Time of Lord Qiaticdlor Hiftimcn* 

^ there (houlcl Vk* a failure of itTue male of the fcconj marriagei 
aud there Oiould ite one or more daughter or daughtm, tint 
** the iruiteea fliould hj Talc or cnongage of dte premifies, for 
** and during tbt term after the c'.'Tnmcucemcin diercof^ raile» 
** If hut m tiAugififr 20)000 h tf /n« #r mere 25i000l. f^tutlly f 9 
he div'uleJi ttntl h hi pmd fe tlfem when they re/pefliveij attam 
** their age of fixterUt er dt*^j <f marriage, whichJb»ildJirJl kaffen : 
And in cafe any of tiie daughters Or mid die before the portions 
become payahlC) to go to the furvivors) and to be paid to 
** them a« filch time as the original portions ^ if but ope daugh* 
** teri Ihc to hare ^^oLper ami* till 12 years of age, and aftcr- 
** wards joo /• fer ann, for malnttnancc till her portion become 
** payable i if more daughters, 200/* per ann^ a-picce, tilt ts, 
aiul afterwards 300 /• per ann* maintenance, to be paid at 
Mi* \jc!mat 01 l.(idy-day^ which Ihould firit happen after the 
coniineiKcmcnr of \ht faidrrrmi prjftided^ «r in cafe Ufidt sr 
*• ten* nu'nli (f uh ejlate *f inheritance Jhatl difrend h the faid tlaagktere 
** ftXHi Lard Kland, if at great value ie te feld^ as the pevtiene 
•• Lerchy Jar them intentiedx then the 500 yean term Jcnll trap and 
** he V 9 idi J\r the hnejit •tj the pesf ut wbeJhalihe next iti rtverjim pr 
remainder ^ the fnid manors, Urc.'* 

** The marriage rook cticA, and Marquis Geergef by conecy* 
** anced ;ied rl j ill and id of March 1694, reciting the deed of 
** Fehruarg 1094, and tl»e fcvcral edates therein limited;'and 
** chat the reverlion and inheritance of the premifTcs* from and 
** after the determination of the faid c(latci| was limited to him 
and hii heirs, diil, in confidcration of his name and family, 
** and to fiiport the fame, in cafe neitlicr he nor bis fon Lord 
** Eland iho'ild Icare any ifluc mate, fettle the faid premities 
upon George, n<iw Sir Geergc Sainlltf Daronet, for 99 years, 
** if he lived fo long, without impeachment of u^aile, and to liis 
** firll and odier fons in tail male, with feveral remainders to 
other perfons, with the like limitations^* 
hlnrquis Gesrge being likewise feifed in fee of feveral other 
manors and lands la other counties, and 'having the rcverfion in 
fee of divers manors, tft, expc£l;int upon the deci'afeufthe now 
Marchioiicls Powager of Halifax^ and Ukewife the reverfton and 
inhcrlrance in fecdlmpL*, of and in leveral fee*tarnx rem^, cs« 
pedant upon the dece.de of Ca/harifte (incen Dowager, made 
his WiWMizrt'h ty, 1A91. and thereby gave his houfeat jichn 
** in MisidlifeXi to his wife for life, and after her dcceafe to Lord 
** £//m//and his heirs;** and dien devifes as folnvws; As to 
all my lands not comprehended in the feuU'inc;nt made upon 
** niy fon*s marriage, I give them to iny fon Lord Eland, and to 
** tlic heirs of his body, and tor want of fuch to my 
** daughter Sfaahepe ; and made Ixird Elated foie eiecutor**’ 
Marquis (fettge died without any Other iGiie male than Lord 
Eland, who proveil the will; and he being feifed under the will 
as aforementioned, by leafe and releafe, on the tythand iSth 
of Mfty 1695, ** declareil the ufes of an intended recovery of 
feveral manors, lands, Ue* in the counties of Ntrthamptpa, 
w JJerh, Not/i/tgiamf Adtddlpy, and Snrrj, to be to him 

4t ^ 
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** and hU heirs ;** and aTterwartbj Irafe and releafe, dated the 
5chand6thof yu!y 1^95* ** Marquis ^' 7 ///«mdid fetdethe fame 
^ manors, {^r. to the nfe of hitnlelf f«>r life, and after Itis dc« 
ceafe to the ufe of fuch perfon, and for fuch elbce, as be by 
** any writing, figned in the prefcncc of tlircc or more witnetret, 
or by his laft will, figned in like manner, Otould declare, li* 
** mit and appoint) and in default of fuch ilecUntion, limUation 
** and appointment, then, after his death, to itis firft and otl'.iT 
fons in tail male, and tu default of fuch idlie, to all and o’cry 
** his ilaucbteri, and cite hrirs of their Ixxly iiTuing, and in ile* 
** fault of fuch liTue, to tltc ufe of the faid Lutfy S/i.vihi{k‘f niul 
the heirs of her body, and in default of fuch illue, to the right 
** heirs of Marquis G^ge for cven^ 

Marquis. by a codicil to his will, dated the aoth of 

^ygiff 1700, fjgned in the prcfcncc of three wit 11cAcs, therein 
reciting the deed of recovery, ** devifed all his faid nanoi^ 
to hU executors for ;co years upon luift by fale or mort^ 
** gage to raife(tn cafe he had no fun) the Turn of jocoL lupiciv, 
** addiijonal portions for each of hU daugliUTs, to be paid ot 
^ tliem at'lixtceii, or marriage, ami fiibjcA 10 iliefaid term, liu 
devifed all the faiil manors, JamU, &«*. to his firll and other 
** (om in tail male) andJn defaiJt of fuch itfuc, to remain and 
** be to fuel) ufe, and for fuch cflate, as are clicrcof deeUred 
in and by the fiid iiulenturcs of Icufc andrclcafe of the 5th and 
« 6thuf7«/r 1695." 

On Afity Uic 1700, Marquis died without any 

*ifluc male) hut by his lltll l.aily liad illhe An/i Jiryrt'f anti 
by his fecotid, direc daughiori, Liu'fy Ihr^hx^ and 

J^lj Saxili'^ two 1^* t\ in his life, ainl the other liucc his 
deccafa. 

Gifir^^ SiivUlt't row Sir Gczff^'f \fwT Marquii dc- 

ceafe, entered upon the JanU in .W;/A/rr niui 

conveyed to him by the Hivd v’i ALu,/.' 169't, fiihjcCt to the 
feveraJ charges ai .tforeftid, ami received the rents thereof due 
at 1700 , and lu (*vcr line: paul tin: inainuniaiuo of 

Marquis U^ji!iah\U three danghfiT; til] ilie !..!•!: d/j next before 
tltcy rerpcctivcly arrived at their ages cf 16 ^L*ar^', which ilu'y 
}uvu ah iiflce aruined unio. 

Thb catife u'nlcrwcnt great ih'b.'t:', T«r.rd tKiiig 

siTiUcd bywhii'f JulLice Pm/ff th.* Miilhir of t'le Kidls*, 
Lord Chief Jiiftice and Mfi Juilicc Trnr\\ who all, c\* 
cept the lall, delivered their opinions in court, Ao-y 7.|, 1710, 
but he iKing^ill, wrote the lolkiwing letter to loird Alttoh ^n/J 
the night before. 


My Lord, 


jl% 23, 17:0. 


** Not being able by rrafon of my indiriwlition to appear iu 
court tr>*morrgw to deliver my opinion In tlw caufe ot iSnW/r 
** TCrfus SiTv/.Vi*, (wliich 1 was |)rcpared to do), 1 have, in obc* 
dienD^ to your ]a)rd(hip’s commands, fciit your l^rdibip my 
** opinioii iuwriUiTg upon the fcvcral points tlut were ikbnied 

by 



in the Time of Lord GhanccUor Haedwicke. 

% 

i 

by counfe) at die bar^ ind 1 thougKt it not proper to no- 
lice of any odier* 

Firft point, WJietUer lands of which MarqoU WtBiam was 
fcifud ill fee, and derifed to his daughters in tail, the remainder 
.10 tlie Lady Sfantfoff^ t^c. are fuch an eftate of inheritance as ftalL 
(ill proportion to their value) be a difcliarge or fadsfafiloo of the 
portions for his daughters by hisfccond wife, within the meaning 
of ilie provjfo in his fecond marriage fetdement. 

l am clearly of opinion they are not, becaufe the daughters 
claim thofe hods by purchafe; and 1 diink the provifo fdainly 
** retrains the fatisfafilon to lands coming to die daughters by 
ilcfccnt from their father*'* 

Second point* Whether the lands defeendiog to the faid 
daugliters from their fadier, and which ought to go in fatiifaflioa 
of their porilons, ought to be valued as at the time of the defeentt 
or when their portions became due* 

** I am of opinion diat the i-aluations ought to be made ac* 
cording to the values and circumlUnccs of the lands at the 
rime of die defeent: for (he provifo is exprefs, That if lands 
of as great value as die portions defeend, the icrm of 500 
years is to ccafc* And tilt the valuations made, it cannot be 
known whether the lands are a full or only a partial fads* 
** faflion*** 




Saviilc ?• 

SATILLt. 
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vsisulsa it ciMSt be kaswa wbitker tkejr an a full st a 


Tkc ▼cTuacim 

ScfecaSiiia cs tEa 

tli«rf4thcr,maft 
ka DUSv accorS- 
ing ts the vala« 
•S tbe laaSaai 
ihe Uiaa sC tkt 
S«(ccM| itr tiQ 


Tliird point. Whether lands defeended Marquis WtUmm 
to hiH daughters by his fecond wife in tail, arc fuch an eftate of 
inheritance defeended from him as is wiJitn the meaning of the 
fail! provifo* 

f am of opinion they arc not, crpccially being attended widi [ ] 

thccircumftanctb that appear in diis cale* Tba UodaSc* 

Mii.'imt rrv>’uji to )iJid«u3Mer 10 tail, an ooc fuchs*i oftataorinbchcaace ai U vliJiiu tbe.aeaaiaf 
l»r<iviS>, tbi fuch an inKeriUAv: wi$ locudcU as U uf ceruip vsIm, aa cEace of iDhtriUASt ia 

** I'ird, from the uncertainty there muft be in the valuations: 

** for the valuations being to be made at the time of the defeent, 
when Lady Ej/ts (the eldeft daughter of the three daughters) 
was but two years old, and dw youngeit not born, how-could 
** the coiitingriicics of tlieir dying without ifliie before tliey or 
** their inhe attained the age of ai, to fullcc recoveries, be va- 
** lid ? It is irupolTibk there Ihoutd be any certain meafure or rule 
** for fuch a valuation: and it is hard to think, ic,cou)dever be 
** intended that pnnions (which are fo much money cenain) 

** ihould receive a faiisraAion by values to be made met ^ly at ran« 
dom, and by fancy: and thrrefore it is more rtafonable to 
** think,* that (ik*h an eftate of inheritance was intended us is of 
** a certain value, and diat is an eftate of inheritance in fce« 

** Ample* 

But fccondly, T conceive the ohjeflion againft a fatisfaAIon 
** of lliC portiuiii by the dcfcriu of au cftatc*tail is more ftrong 
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bj cbe ctrcumftanceot' the r jm-inderN brifi}' in Lad^ StanH^f 
“ and Mur^iuU having a daughter ^ibv Latiy Brtuf) by 

his firft wife. 

For fach an eftate might defeend to the daup/ nra by the 
** fecond vlfe to the full ▼''lue of 15*000/. and io the urm of . 
** 500 ycata would ccafe, and die portums be dircharged, and 
** yet the three daughters i7 the fecond wife might not have 
near the value of the portlcns deUgned tliem by tlie fettle* 
ment. 

** For by the expreis pfOvlfion of the fetilement* if one of the 
** three daughters died before her {Mjrtion become payable* her 
** portion IS limited oviT 10 her twofurvi^ing fillers t but iii that 
^ cafe her (lure in the edatc would have gone equally to my 
** Lady Bm^frn 

Ami thirdly* If tu'o of the three d.iughteis hid died bi'ror^ 
their portions became due* the hifs 10 the furvivor had been 
** HilJ grcaur» 

Aj'd ihcTcforc the words (an cft;*tc of InhcrTtanct ) living of 
nn anihtgiious fenfe* and imjsorling llkcwiu: (if jot motti 
Urongty^ an cflate in fcc^Omple: and uhtn TlcIi ani llatc is 
properly ati equivalent, as it is an abfoluU cll. tc in the laridy 
as there an abfs^lutc iuibrut* in thv* |»ortu.MS, and as U would 
tkfeend as the portions would lu .r gone \ 

* Surely by all rules of wunilru<Ji»m« iIm’ worth ught to be 
taken in that fnite \vl ' is eimdlUi.t uiih UiC v.’hulc defign 
** of the fcttlcmcni, and not in that which would defeat u in fo 
material a iiait* as llic beruTu of lurvivcrlhip aniougfl tJic three 


dauuhtcr^. 

^ tmrf* j?Q^ ^ Whether the r vfrfioi in tail expeAant upon 

^be d^adlsut J^Jy 1) ».vagcr ami lU laU (.^ecn Dow* 

LiSy nycr* are fuch cHab'S of ijihvtna'.iiv' dcrccuiLd fioni Marquis 

to His daugJitcn by liis f* c^'nid wife, os are within llic 


iao;ra>:k intent and meaning of the provifo. 

if inh?* 

fi^MO H :!!ua j. Kt «'illuA (hs ibltat pf ihc 


£^T«f inh.*. 


Having dclireres! my opinion before upon the defeent of au 
eitaU'tail in iiodcITion* it follow> J Cju Ik under no doubt as 
to thoCe reverficus* beeaufe the rcofoiis I have olTered before 
** hoM mure (Irongly againft them; and 1 have no occafion 
** to men lion tlie further objecUuus tlut were made again ft 
” them* 

Asloa revcrlion in fee which was meitiioned at the bar^ 
** upon die argument of the otliei punts I do not find there is 
any fuch ellate in dw cafe* and Uicrefoie 1 fitali give uoopi« 
nion in it.** 

Fifth point, 'fhe only remaining one* I think, that was de* 
bated at the bar* was* whether Sir Crsrgi* SavUU (hall account 
for the rents and profits of hti efiites and for the value of the 
timlwr cut down and (bid by him, to the end that they may be 
applied towards raifing the daughters* portion. 

^ I 4a of opiuiou he (hail not. 


- 
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It was Talil at the bar (and net denied T think by the odier SAwtit 
fide), that the cnnitaiu courfc of die court in the like cafes 
** has been, that die teimt for life fhall kcep down the intereft the cm 
by tb>; rams and prorKs(i), but that die portionSi or the 
princi{>r.! monef due u|xiii unjr odicr locucibrajicc, (ball be 
borne by die whole cftate* ketp Sovate 

ibicTei by itMi 

anJ prpfiK, Uii fM«iiosi or prindpal mooep oanp othor joruabraiKO, fiidl be borr.* bp ike wMt 
cJkj'o; aiiil Lhsiefore bir Gttfft ftJl aiH scewet $ot thu leou w (he nloe of tke tuaker 

evwu» ki ocJer they nay bo ippUcd (owMe* ni£oe ^ 4aush(ork' pitfiieai* 


04 
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And this feema reafonable, efpecially in this cafe: fr>r with 
** rcrpcck to the daughters ^hey have nothing more to deCre 
** but to be fccurcofcKeir portions, and that liicy are beyond aQ 
doubt, by a file or mortgage of part of the great cllatc diat ii 
** charged with them. 

** And with refped to thofc in remaindtr, when Marquk 
** preferred Sir Gfory't S^w/Zr to l>e die firll who fhould 

** enjoy his parertml .clUte, to fiipport his mme, and die Iu>* 
** tiour of Iii« fiimily, he could uever intend to dlftrefs Sir Co»*fS 
and put him into a (larviug condiuoii (2) tor die fake of th^ 
in renuinder, who were more remote in has confidention. 

And as for the timber, Sir fiV.r^ had by his fetdeme&t a 
power to cut what he {deafed as a part of tl:c profits of lus 
** ellate, and us thufe in rcmaijider could not have come by their 
** bill in thU court, and have Hopped him from cutting down the 
** timber, or have prayed now that the portions fhoubt be raifed 
^ out of it, if it had been (landings neither I think ought they 
** to have any benefit by it, now it is actually cot down and 
« fold. 
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Mv Lord, 

If I had delivered my opinion in court, I Hiould have en« 
** larged and enforced the reafnns i have here given, feverah 
** ways: but I (hould rather have contra^led them upon tills 
occuilon, if I hud had more time an«l kf*! pain; but indeed I 
received your Lor<lihip*s commands fo late tins evening, diat 
** I could not fo much as get thii* haHy wriiing fairly tranferibed, 
** and therefore 1 hope it will be excofed* 

1 am 


y^ur Lfffifflfip's rrtf/l cMhentf 

jtaJ tumiJg Srr'vn/, 
Robert Tracy* 


(]) Pat/rU ^0 r. Psuflt/g mMfi I vol. 


(a) ^ mtt 4td. 1 95 - 



* Cases Argo^ andDetemlaeJ 

SAftLtsv* On th« 24th of Alay t^20f the two Chief Ju(Hce§ 

Mafter of the RblU Slivered dictr opinion in courts which 
w. agreed with Mr. Juftice Traty$ in every refpeAt and Ijord 
j MtiCi'UsJiM concurring with llum» gave judgment upon the fe* 
Sumi chk( Tcral polnUy in the manner they have been already ftatcd« 

j[gAk< Xiagt dc- 

Tiwtcd Chcjr in court, wUcli afrcfd ividi Mr. Jyftia Tro^'ii and Lord jl£rr(/ryMdcd«cvrriBft 
|Avc judfaeui acwdift|ly. 

Firft, That a valuation ought to be put upon tlic lands de<* 
fcciuled to the plaintifivi the daughters of Marquis # 7 ///Vrm(asa]i 
equivalent for the 35^000 A) as m fame were worth to be fold 
at the time of fuch defeent, and from that time the truft term of 
500 years ought Coceafe: but if the value of the defeended lands 
be not equal to the portions intended to be raifed, then the term 
to continue in irutt to raife the reGdue. 

SecondIT| That wiiatever lands the daughters takf hj tin w 77 
of their Uthcr^ they take not by defeent, but as purchafcri, and 
fuch lands can be no part of the equivalent* 

Thirdly» 'fhat iht defeended to the three daughters 

ami Lad}r as heiisof the body of their father* remainder 

to I>ady either in poflelTion or espeftanr on the deaths 

of the laie Queen Dowager and the Lady Marchionefs Dowsger* 
is no fatlifidkion of the portion* or any pan thereof: ^sr if atty 
inf^t fimpie dtfi tndtd /« them f'Wh toeirftither in pffeJfiMf $r 
e:^Bnnt cn any term fir yearsg that eught to g 9 tomardr 
their fttifiBion. 

r 4^5 } FcttrtMyi That what the defendant Sir George Smu/h had 
^ raifed by timber or other proGts of the truft^fftatc ought not lobe 

accounted for, nor applied towards the difeharge of tlic plaintifTs’ 
portions, for the eftate is no more than a fecurity for the 151000/* 
with intereft till the fame (luU U* p ad, and that Sir George ^^ 7 /r 
U in tlic nature of a mortgagor in poGs (iioii, and the cftaie being 
more rhan of value fufliciiiu to aulwer the fald portions and in- 
rcreil, he is not fubjecl to account or to refund the money raifed 
by him for the timber fold* or other profits by him made* 


Csfe 289* Saundert verfos Drshg KevtntUr 17* 1742* 

A tcfta'nr vbo rT^ HE qucftion lo this caufe arofe upon the will of one Mr* 

A who at the time of making iti and for fcvcral years 

tttrtbefore, lived in Jamaica. 
ftcrlinf AMMy 

la the ia4 Uw two leficifi imflMdiUefy feUewii*, gtnenlU, gqthoat &ria| tn fttrtiaf 

. UiMuy, at iho tti «f bi« wU wore w be foii is ncriiag mojey. L«fS ilerduhcltt held thK 

^ yUiatijI aeft tOii Ue Ugk:| ia ymms maaty, ibr hU eeprettai hlaJelf tfffmuly, Aeweds 

diercfut iDtutm ( 1 ). 

The teftator by his will gives legacies to be paid In ferUng 
money in the firft place, and the two legacies immediately fbl* 

(1) WoBh f. BfighteoAL a B. W. 68. Bierjm v* Garwrr, a Bre. Cha, jl* 
47. Maiseim v* Uoitmt } S$o. Chs. Rep. 50. S. P* 

lowing 
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lowing thefe (one of which b the plaintiIPs) he gives generally, SAvitatit 
whliout faying to be paid in Jlerthig nwtty: then he rievifes hb DiA**, 
real edatc, and gives fome fpccilic legacies; and ladly, fcveral 
more JegHCics to In: paid in fierlmg money. 

'J'hc plaintilT lus brought Jits bill for lib legacy of 300/* and 
infiltH tliG flcfciidant, Vho is tlic exceutor, but no ways inter* 
eiled, HiouM pay him 'wy jtntlng money. 

Mr. Actorncy (Iciural for the pLiiiti.T arguedi that putting 
tlicfe gene rill IcgiiLics elofc to the Ji<*rVtng% they fliall have the 
fame condruflion by appofltiou: and as the ledator lu^ money 
both in ^amahit and Enghml^ why llioulJ not ihc piahKifl'*^ 
legacy he paid ii) moncy^ cfpecially as i( is given to a^^er* 

foil in England^ 

The counfcl of the oOicr iidc infilled, tl^t in Jamak/ff where 
money is mcntiouctl generally, it is always uiiderilood to be che 
current money of 

Loko CiiAVrer.LON, 

It is impoirihlc for me to tril what was the tedator's hitcn* 
tinn \ but I mud mal;c a contlruclion from the words. 

fhe gcjionl rule that Iuh 1 >;vii laid down m the pan of the A b 9 nJ|iT.:an 
defendunt is true \ ft>r if a bund be giv»*n at or a not* at *n»»te 

it mult be paid in the cuncat money (1). 

vurr«at looavyi 
Uufi BswiiU rcfaia t 4 «w«U. 

Ro if ill either place there is a fum of mency left by will, it [ 1 

(Imt! be paid to the legatee in current money. 

'Uicn the quellioM will be, if there is any Oung in the prefent 
c.ife to take it out of the general rule. 

If the u/lainr hud given all his legacies generally, undnubt* i ht 
cdly they irnill have been paid in monev, nur would the u»inf in Epg* 

h'j'.ikcs liviiig in luigtand have nude any ditUnCligii, for ihe rt^ 

JidfHcc ^iht /h i/yit d^ vffifig muil decide it. X7cliJoKe^ 

Uu peHWi mult decide it* 

Every thing In this will Hiewa it mull mean Tiim.v/.m money ; 
for if »)1 the Icg.icks given generally would confine it to Jjmasca 
tnoncy, a Jor/kru if the tcllator gives fome Jhi'/iftg* and otiicrs 
generally, the latter mult Ik paid out of 7 'nA'<Tv<i money, for his 
exprelling himfelf diHerently iliows a diifcTcntinrenkiou. 

It is fail! on the part of the plaintilF, that his leg icy imme¬ 
diately following the ficrihig legacies, it juuit be tahea as a con¬ 
tinuation of the fame intention. 

And there might hare been fomcthing in tliis argument, if 
tliere had not been in the latter end of tlic will other fitrVmg 
legacies, whicli takes away the force of ihi$ argument intirely. 

There has been an ctideavour likewife to raife an argument Thoogh diej 
for the plaint iff, from the teftacor*s tSclU being paitly ia 74 - 
moKa, and partly m England. p^y 5,, £.,• 

iVW, yet u (bi4 

1* adnitc oT • refidM, vi^sut tersrsdni ike ronai, oo stfsauae c«a kedrewa iruA ii 

Ia ievoiu at the fluuiiif. 


VoLe He 


(i) Ftdf Crnnar ?• Emrlaf dt^awtmty aate 3IS, 
' F f 


And 



its CASES Argoed and Determined * 

And tn be rure» if the uftator Lad feparated hU funds in 
«A»B. yamoica and Efigirt/tJ^ and had charged his legacies which he lias 
(iven gcnerallj upon the B»git/b moueyi it would have been an 
argument of conftderablc weight. 

But as ittsa derife of a compounded relidue, and he dtrcfly 
Us debts to be paid generally out of xXye whole perfonal eftate 
without feparating the fundsi this argument falls to thegrouiul \ 
and therefore upon the wliole the plaiutilTaiuft take his legacy in 
Jamaka money (i)« 


(t) And hlslordfhipdireded the Baf.* 
ter. compute inrereA, from the cod 
** of ooe year after ibe death of the tef* 
** tstor rMt ^ iatic 

** Jtmmkrny Uh* B% >741. 

y#/. $$• So Mm V. Alkarlght^ dted 1 


Br%, Chit. Xr/. a But IQ MAcJm v. Mdfim 
j Are. Cdo. it-p. jo. the miller of the 
Rolls decreed interert at ^ per tea/, iho* 
the legacy was held to be em rewi 
jiatigaa* 


Cafe 190* ^Av/wwfverfus yaafe/t aniHv^jemhar 391 1743« 
i 4 <S 7 ] 


Loud CHANcai-Loti 

rlfS^oM m A *• behalf of the plaint iff for furtlter time 

reScensHHvt* t\, fudccm thc mortgage, which wasorigitially givento Mr. 
UmU De/mef^ and by him afltened to tltc defeitilants. 

UtfuU ftanJ«a * ^ 

Sli*"!! m*' to advinctS, but f>rf'ited >t « wksi w» m at ylsy t Lord HerMth 

I Ml, *1 Mf. etmmmt. In • ferwer eaufe, wbert be odabt «e, dM net lafti ee « ndmiion, 

tJic loc^duTum could floirtgtUrli be heft opea, baton thc whole (irwiraiftancu allowed threemontbe. 


Audit was infiftcd by the plaintift’scounfeh th.itthemort* 

gages which Jaafia and AtenhiU have upon his eft ace, ought to 
llitul only as a fccurlty for fo much as has been ka»a JSde advanced 
and (hall be forfclml as to v.har was won at play. 

Theenfurcbii To be Cure the cnforctit^ die gaming ack is not merely con- 
funing sA (iiied U) tliC intCTcft of private iKrfons, but is of great conlequcnce 
Hucn<rto*aie * tothepublicki andfo I have always thought it when I lit in the 

publkhpand not odlCf COtlFt* 

cuoSfl S (V die 

intcrctl of friviU pedbni. 


Thoosh 

Acre isll theoi 
^ hamn^ 

>et this court 

ibinki it Alfa 
benovr, uid ihsc 
thc perfart who 
iaAms, hu 
done a mcfiCBri* 
ou^» 


And, as in other crimes, accomplices are always encouraged, 
fo more ef|Kdally ought tJiey to be in tljcfe cafes, for notwith- 
(landing among Gamtfitrt thcmfelvea, they call it honmr and 
dAti hotigur^ 1 think it Mfe hettour^ and that a perfon who lays 
open and diTgovets diefe prafUces, has done a meritorioui 
aaion. * 


But though it may be the rule, yet the circumftaiiccs of this 
cafe art panicuLir, and will not fall within all the general rules. 

The defendajits, with Mr. Deimedi and their own mortgage, 
have at leaft 69,000/, upon the pbintiff’i eftate. 

And upon a valuation of thc mortgaged premifles, which is 
llretched to the very utmoft, it does not aniaunt to more than 
80|O0o/« and when it comes to be (bld| it is not very probable 

lhai 
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tliat nnf purchafcr will gifc more (ban 70jOOo/» wUIi fuch a large 
iiicumbr.iiica upon it» 

The mortgage alGgncd by "iAuDelmif^ to Janfin and MinmU^ 
U 461OO0A and allowed by the plaintiff to be a fair mortage. 

• And if Jiii//rN^n 6 Mtfmiil had not taken this mortgage of Mr. 
Di'hivfy he would undoubtedly have been in titled to have for6« 
clofod them both: and na F/^tvfxJ (in the old caufc between 
Mr. Dfimtff plaintiff, upon a bill of forcclofurci ilat^ 

ft HI and Fi/'chtno/f, defend anti) never iji filled upon a r^emptiun 
at the hearing, nor even before a mailer; confide^ wlietlier it 
would not introduce a dangerous precedent in this court, to ad* 
nut himtu redeem now, after he has acquLfeed under the fore- 
elnfurc in the former canfe*, and whether it is not better that a 


jAlllll. 
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private perfon Ihuuld fulfcr an inconvcniencci ratlier than a ge« 
neralone lliould arife to the piiblick. 

Whnt ii the rule at law upon a /are Jaem taken out 011 a 
judgment f Why, tliat a defendant (hall not inllil upon any rki uken out 
thing but wliat might liave been iofiftcd on at the hearing of the 

original caufc. infia only on 

irlut ho 0i!sht hm Com u the hcanof of the onflAil ciulr# 


Sots tlic rule in equity, with tius variation, that if any thing rule (a 

new has luppened fmee the heariitgi the defendant may take 

advantlge of it* aiScrence only, 

• thitif any thlA| 

new hu h^peoeC, (ace the HuriA|, Jelenant nay oviU hinUtll* ot*lu 


This is the cafe upon the old bill. 

Tlicn what is the equity upon the new ? Why, that the whole 
money fccurcd upon Mr* F/eetiinotPs cllate (eicept Mr. Delme^% 
mortgage] is forfeited to the heir at law of /ViWtiW, as being won 
at play by virtue of the gaming ail \ and that the heir at law haa 
alTigncd over the whole benefit to a truftee, in trud fin Mr. 
F/tvTnwMf, who now brings his bill, and infills upon being let 
into a redemption, on paying the defendants only what fiiall 
appear to be jullly and io/ta Jlde lent* 

But I am of opinion, that, regularly, t cannot keep open this 
foreclofurc, neither willut be any great benefit to the plaLitilF to 
do it, becaufc he will have the ^vantage of any equity at the 
licarir^, which may ari(e from bis bill, notwitliftanduig tne fore- 
clofurc. 

liowerer, upon the whole circumlUnces of the cafe, I will 
allow the plaintiff three montlis more to get the money for ru 
deeming Mr. Di/mee*$ mongage, and that to be peremptory. 


Ff 1 
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Cafe lpi« S<fi!ttjifr Mklioehnas 3,1741# 

8. C. ciudi loft 

incumbcBitfi A Motion agalnft tnc printer of tKc CX'ttmfwn^ and the 
cMmAfJuftice printer of the Sr. ymne^t tliat the former 

toprrfprw Arif j aUcadf in the may be commiueJ clofe prifoner \ 

tin^ mitrrfrr* atul tn.it tlic otlieri tTJio u ut lar|tc» may DC commuted to the 
fe^icJ) anJ ihe for pubUfliuig 1 libcl again!f Mr» HM ami Mr* GM'iUn^ 

pvUkkIh'liti {cxccutoni of J^n RMthy fclq, late major of the ganifon of 
iiorhrpr 1 Ihi'i 5 /* in tlie H»*fi ///dW)} and for rrOc^tUng like- 

wife upon Gorcmor Governor PUt^ and others, 

* taxing them with turning affidavit men, in the caufe now 

depending in this court, between Mrs* Rwch and the cxe* 
entoti: anti infiiling ihnt tlic pubUthing fucU a paper ia a high 
contempt of tliU court, for which they ought to be conunItte(l»||^ 

Lord CHANCRLtoR, 

Nothing is more incumbent upon courts of jufticc, dnii to 
preferre their pn^ccedings from being mifrcprcfuitcd ^ nor is 
there any thing of more pernicious confc(|ucncc, tJian to preju¬ 
dice the inhuL ofiln: pubUck aguiiiU iicrfons concerned as parties 
in eaufes, iKforc the r.mfo U finally heard (i). 

It has always been iny opinion, as well as the opinion of ihofe 
who have fate ]»•.»•'. uehne me, that fucli a piocccding ought to 
he difcounU nuiircih 

hut, 10 Ik fiirc, Mr. Snlirlior General has put it upon the 
bi• lU'iU, ri;*ht footing, (h it no;\» iiMfriiuing this HkiuIiI be a IIIkI, yet, 
imlefs u is a eomemp* of tin rouit, I have no cognizance of 
ii h^* wlicther it is a liUl . the publick or private per* 

jniiAK c«wrt * loils, tl 1C only incihodisto pr.Kecd .a law. 

Jui lUiWi.'if- 

4n;.*, usivf.. u ii i cnnlfnifl, bjb'Jfs vi abvfcof thvi 

The defendant’s coun ft Hi.*, vc endeavoured two things: ill, 
'Fo Ihexv till:! p<i])cr does not contain defamatory matter, adly, 
If it does, yet ihv*rc is no abufe upon the proceedings of this 
court, ajid therefore there is i:u rrom for me to interpofe. 

Now, take (he wludc togcti.er, though the letter ii art¬ 
fully penned, there cm reiiuin no doubt, in every common 
re.ulcr at a coliV'c hnufe, but this li a defamatory libel. 

I'or after lie lias laid down the plan of the paper in tint 
manner: 

** Jl Ai/ Avtf figs^ /.(•«/ th C/rtbcftch an 

Si'.Jcus for th /^rr/.e-.Y?:.*/ frf thiir vffigkn^ and that ihtf 
*^J!kh ttf tt^hhg^ thett'^h nvf Jo JeamUiMU^ h thtW tnds : 

*• If\' I'.tw h:idhi/i/jti tn^fljhi^ing wJ/iiHd ^ 

Then it goes on, and treats of perfons, feme Purhy and 
others at lA}uhn\ and it is very plain, thatitu rc.ative to the 
executors of Major Rx^\<h panics in this came, notwith- 


t ] 


FriAijnf iniiut 
lertrrv wUl Mt 
alihcl- 


( 0 ^ Sakcr V. Hartf Mrst Faxhy'l cxfe, t 5 so. 

2 ftandiog 
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ftAiiiIing there arc otilr init^ letters of their namcS| and 
places of in tlic manner following: ** Ht hti/ 

** Afttjer T * H •• 9/ 

“ O - dS -/, amlF - a - nc/thfT _ 

« L it E -r/.” 

. All the libellers of the kingdom know noW| chat printlii!^ 
initial letters ill not Icrve their turn, for that objcClion lus been 
long got over. 

*rhc bill in chancerji mentioned in the lift pamgraph of 
the firft column, cun be applic.iMc only to this canfe; for the 
words arc, SLh' Mri* Roth^b) rmiu' l\n'h t9 and 

*^fdcda hill in cbanai’y iL’ Uv9 £— 1 /, in m^kr U 

•• tail ihtm h an 

h is plain tliercforc who is meant; and as a jury, if this f.i^ 
was before tlurm, couhi make no «louht, Ibj as 1 am a judge of 
fafls, ns well ns law, 1 can make uoi^:« 

1 mtghc meiuioii fvvcrnl llron;* rnfes, uhcrc even f. Igmd 
names have been conlUucd a libel upon tliufj perfons who wen; 
really meant to be libelled. 

I (lull take notice but of one, and that U iIm* cufo of Mrs, 
D^f/df who primed a letter uhefuig the 111 uud.rt!..* 
name of M^rri-wfij of P^ijin ; it was tried iv'lore 4 jury of 
gentlemen of great honour, who wore fo well t'.nisded of the real 
meaning, that, nnt'.vhhlianding the %v!inlc was concealed u:uiwT 
ficliitoui nameSi they found the puliriilu.rguihy. 

Next, as to the cxprvirhm in the |M|w:r, th::t ** 77fvv 
•• rtv/i Are in England, ^.‘nikntm tf mU *n\d eAr«iiV.;% 
** who did H7t ftrnpli' /; im'n n-Jidniut Mr, Sulkiior 

General Im inliiteJ, ihi:t may be taUn in a ;'ood fenfe, r.s 
well us a had one, iKcuufc a man who fweurs irac, r* us mu. it 
an affidavit man, u:a if he Tweara fulfe. and die Ci^rt ihould take 


it in mUfTri 

I w*ill not take upon me to fay. whether upon an r.flion 
at law, this could bv ruppurteJ as libellous upon the Urict 
rules. 

Uut, I believe, there Is no !>ot1y who is co*!verf.i«t in the 
proceedings of thk court, but miift know, th.u ids cxnrcint>*i 
means perfons who arc ready, ojkih all occadons, to m.«ke;idi« tlr 

davits, witliouc rcirarJiii;: w*hctlicr tlicy have any cotiufuacc of the 

I .VI tf MU «- 

ufiwi*, «*ihou: ai»y eciinC;Qr v cf il» 


71 :i 

I 

If: !i(il loM? 


Upon the whole, as to the libellous parr, if fo f.:r there 
Ihouid remain nny doubt, whether the executors xTC* meant, it 
is clear, beyond ail contradiction, 141011 the Inft p4ni;;i:iph» in 
which arc thelc words, ” Tbii cafe Mgbl h he n warning i 9 uU 
** fathers^ t 9 take eare vtith %uhtm tbej tUir cl. 'udi'*‘M^ and 
** fteir JirtnneSf left their wn charaSerti their wd'»v>Sf and their 
•• ehildrtn^' he tfp^rfed^ and their Jnium/jutindired uwnj iu /aw- 
^^juits:\ : 

F f 3 And 
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And Ukewifei thoogh not in fo ftrong a degree, llie wortU, 
iurneJafiJavit ia a libel againft thofe gentlemen who have 
made tlm; 

It is inCIled that t!>e following word 8 , This nvhh b has 
iem Umg JspSHdittgt hi chtmarj btrs^ nw cl lajl ictmrunci^ 
M Wednefday iU 3 d by ih4 Atgkt Hifisuruhls /A 

•• L^ri H:gb Cbatu'sHv. J grsnt many psrjhiSf at tvell 

as /, ^'tre fwctmtilfir Mrs, Roach, and impntUnt h hmv tbs 
M rf tltU affairf namttlaS Jay U Lincoln's-iim hall, aiid viv 

** nv<re every one 9 / vs extrtnuly pUofed ^vbsn %ve beard tkat tmjl 
** nprigbt maffflmt/s hy wbicb the Majltr's report was 

eonffnutJf <fW ibe Right HoHSuraiU the Itord Barrlmore np^. 
pointed gHardian^**) are not a contempt of this court, becaufe 
here b no mifreprefcataiion offa^, and the court fpoke of with 
great rcfpe£^. 

And indeed, it is verp true, but then this is colourable on If, 
and fuch colours (ball never tmpofe upon the court* 

ThKt Uo 4 6i There are tlirec diOurent forts of contempt, 

loAMUfriircjit* 

Saliiios tkc ceart $ abufinf piffles i iaS pr^uSicuif Mtut 1 ciofa U beird* 


One kind of contempt is, fcandaliaing the court itf^tlf. 

There may be likewife a contempt of this court, in abuHng 
parties wlio arc concerned in caufes here* 

Tlicrc may be alfo a contempt of this court, in prejudicing 
mankind againll perfons before the caufc is heard. 

Titcrc cannot he any thing of greater conrequence, than to 
keep the Breams of judice clear and pute, that parties may pro^ 
cccd with fafety both to thcmfelves and ihcir cbamQers* 

^ t d 7 a 5 The cafe of Ralejf the Printer of the Gimc^er yournalf who 
^ publiflied a lilx:l, in one of the yoarfuds^ a gain it the Com- 
^rwj/pVijniif milBoners of Charitable Ufes at Bur/ord, calling his advertife* 
ai« Advfmte* meat, J bw and try after a Crmm\fion af (iharitMt XJftSy w*as 
of the fame kind u tliis, and the court in that cafe connulitcd 
•/ Chah^ him, 

tafte 

ImU Iu be 1 libel, ind the court ceawutcrd bj«. 


brief There arc fercral other cafes of this kim nnc ftrong 5n« 
eomc, ’ ftance, where there was nothing refledling upon die court, in 
u It the cafe of Captain Perrjf who printed his brief before tlie caufo 

wSrirwltb^re! on; the offence did not confift in the printing, for 
S») w^ihe * a printed brief, as well as a written one, to 

■Mid. counfei; but the contempt of this court, was prejudicing the 

world with regard to the merits of the caufe before it was 
heard. 


Upon the whole, there is no doubt, but this is a contempt of 
the court. 

With regard to Mrs. RraJt the publilher of the St, yame/t 
Evenwg Pafl^ by way of alleviation, it is faid, that (he did not 
know tlK nature of the paper; and that printing papers and pain- 
pldeu, is a trade, aud what (he gets her livelihood by. 

But, 
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But» though it iscnict this is a tndei jet they moft uke tm 
•o do it with prudence and caution; for if they print any tiling 
that is libellous^ it is no excufc^ to fay, that the primer nad no kUiMruul«i!» 
knowledge of the contents, and was intirely ij^orant of ii$ being 
libellous t ami fo U the rule at liw, and I will always adlicrc to 
'the find rules of law in ihefe cafes. 


Tiiereforc Mrs. R^'ul inuft be committed to the FLrt, accord¬ 
ing to the common order of tlie court upon contempts. 

But as to Mr. Hf/gg 9 /{finf who is already a pTifoner in tlie 
Fleftf I do nottliink this any motive for companions hecaufe 
thefe perlons generally take the advantage of their being prifoners, 
to print any li^llous or defamatory flatter which is brought to 
them, without fern pie or he fitatton. 

If thefe printers had difclofcd the name of the perfon who 
brought this paper to them, there might have bc*cn fume tiling ilSUte/toiWe, 
faid in mitirillon of their oRcticc } Unt as they think proper to i/he will suco. 
conceal it, I muft order Mrs. Rfn^to he committed tn tlw i* 7 frr, 
and Hiiggofifin to be takai intoclofecuUOily of the warden of the 
FhfU 


Crefn an I/ifitni verfus Elim^ Eumtthy and Kiiskft^tb Ini f 473 ] 

pthtt'Sf D^rmhtr6^ > 7 * 1 ^* 


A Hill was brr>ught by the plaintlfT. who is the elded foti of 
the defendant Btrrn.'thj^ by Ef'mihrth his wife, who was 
the only daughter of Mr. f/'rrr/f, ilcceale^i, by I lU fir ft wife, to 
h.ivc tlie trulls of thewil! of Mr. bis grandfatlicr, perform 

^d, and to have marriage articles, made iMforc tiK* marriage of 
his father and mother, carried into execution, for liisbetiern, upon 
tlie following cafe. 

Mr. Green^ wlio w.is a brewer, had ifTuc by his ftrft wife, tlie 
dcfeiidaiit Hiizabfth^ who, in his lite>timc, had privately, and 
without his coiifent, married Mr. liur/hihj\ and by his fecond 
wife had ifTue atiother daughter, named Fraucis^ who, ac tlic 
lime of making this will, and at his dentli was an infant; and 
having a very conriderahle real eftate, and a very large perfonal 
eftatc, deTiM feveral pircicular legacies to his wife, and to Mrs. 
Bnrnahj^ and his d.iughtcr Ffitnctt $ and gave dire A ions to have 
his trade carried on after his death, for ihc benefit of thofe 
who ftiouhl be intitlcd to the rcfiduc of Itis eftute: atid all the 
relidue of hU peTfunal ellate, he devifed to any (on he (hould 
have by his wife, at his age of twenty-one 1 and if no fon, then 
to his daughter Fra nett^ to be paid to her hi her age of 
twenty^ne, or marriage: hut if it ftumld happai, that his 
daughter Fraacct (hould depart this life before twenty^ne, nr 
marriage, and he fliould have no other daughter born of his fe- 
cond wife, who (houhl attain twenty^one, or marriMgc, then, 
and in fuch cafe, if his daughter EJiznhfih Dnrmthy fliouhl have 
ilTue of her body one or more fon or fons, he gave and bequeaili- 
cd the reiidiie of hii perfonal eftate to fudi fon of his faid 

F f 4 daughter 


Cafe 291. 
S.C. ) KW. 
H. f, 

S, C. cilrU, s 
V.C 4JO. 


The vueAkuiwsi 
wkcU.sr die 
iau/rd pf the 
rcJiJue uf (7.*t 
Vcri^iul 

hptn tUe JiMch 

W* Frtvtt ]«ii 
^.a^hlrr U> the 
lime it will teft 

li the pyniilf 

bit {wklfim, 
nuAkeeicwir.tt. 
tiled, or wbeilicr 
Une:i iaicrcA 
oadirpofed of, 
end ffin M cbt 
orti otk»n of 
ctw ttAitor. 
I.*rd iUrt.'m'ifh 

9 Mf «/* 

tkn lit 
S-J it 0fM 

4 mA fiUfm 
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daut»litcr as fhoold firft attain the age of twcJity-onc; Urn if 
hh dauf^liK'r fliould have no fndi fon or fonc, or having fucK 
fon or lotH, none (Hould attain the ngc oftwontf-mc, theti» 
and in furh C4tl% he gave and bequeathed tiie rctiduc of liis per- 
fonal clhuc tu ffii/idin £!/«/ a defendant in this enufe^ 

fix'.iji to the j>.:ymeiUor ,-\QcoK to the daughter of his daugh^ 
ecr iLr;yhi hi nnnncr tljemn mctittonciL 

hh. f*'AV**« loon after muLing this will, dled^ and with* 
in ji.di* A ji «*r nftcr his drnth, Ins daughiefi died 

HU inf!nr» a'ul the plainti/f being iniillcd^ when of a^Ci to 
the rJidne of thU eflacc, brought JiU bill: and upon tlua 
purt i f the the only^iiCiiion was, whether the intrreft nf 
iIk* reiidne of this pcrfonnl eft-ste^ front the <lcatti of Fnmufi 
the diUighier, to the time it will veil in tlic pUintiV| or diiy 
other hiX of Mri. BftrMih*yt O'.ull be nccumulutcd, and m i'U 
the contingency; or whclluT the dofendanM contend) It 
j; an interest undirpufed ofj and goes to the neat of kin of Kir^ 
6V.iV/| the ted a lor# 

An 10 the in.;rrijigcarlic1e-s the cafe ti'as, Mrs# Err- 

/r,I,'V wa.< tinder an a;trev;mnt in writing, made on her fuilur 
and niolherN m.irri.igCf hitiiled to ihc fjr«i ofdco^/. and had 
idhi «viK’fV.ineM i on the d.*eth of her fuher; ?nid Mr. Bffr» 
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w.i . M 
t'A i««* I ^ r 

• iH# •• *% l» > J 

n.« ri ** '.*» 
\v. ti.'l.'c. 
K \. 11 . ■••y, 


44 


•}••'< marri w:t*i liet K^n 


»- 


p prtvat/| ne. )iin b^ioie the mar* 
’'M.v, do.ard f'did., u v*Vj ^m-.i |nprr, by wayof.^r- 
. ^ ^ ^ . lielr , \vh»i*. by it v..i«. .«. ih^t f.viy thing which n:r>nU{ 

i.'nv to Mv. /fr.by her fadi»*rV dr-aih, or oilicrwifc» 
:«r«^s‘,«h-ri 7 dni'd.l .ti> lu jhcjii I.T i\fir v. f|H**hvi <, and ..fUT the drarli 
tv K U futvirnr, lu the Juir.i of ;*.< \, ■ :y t f .dr;,. B.'.rff.'h, h/ hint 

^ Hi .'ll fip'.U lK*go*tc:u 

i.I.IK* ' 1 . 

, hr •»“« ^ ah V* it yh l*j • gv t«. e* i \ f r r f.r/t.vr , v' i • • ’fr* »S'rf • i*H nf the furvU 
Vv'f* W h .11 us * 1 . *1 r.k. k. e.;* « :i rrn;'*in 10 ih: 

1ti r Of’ It '* \ I iu 1 ... I.. m-i4 i.« I'.#c tU^K’.l Ow t’CCO/. U» hu 

IvOaU h’ l , t'l k'lwrt* 


V. ;• lb.* »-* 1,(1 f.'n, the ;'h:r.t* , x. u iiifd/d, llntlhcTc r.r- 
LulvM vu,:h: to hs! tvCk'incd f<»t hi. Uncltti and a fcit'^jmcet 
intkii* 0.1 ihe Lideilf rn.d fui.., as mi .ill eahv ofttHS Vmd 
Jiidkvn done: hn; liu* iHic-l Tni Ikhig, under ih.. gtaiul^kibcr'.s 
will, iululv.*:! to a ury gro.'.: dbre, and i!:e younger chiidrvn of 
Mr h.iving a very finall, or no pro vi I ion, it wn?. 

ed that the eourti in this cafe, would fo condtu** the ankles, 
thn t!ic tvholc IkhouU go tu them, or that a provlkiou, at lead, 
iliouid be made for them out of this fund. 

As IJ th^’point of ihc rcfidue, Mr. S<»licitor General inllilcd, 
th.ic tjic word rftt.lut carried only that wdiLch would be fo at the 
time when t\i: will took the death of thclellator: for 
if the ledator's daughter had tJirn been of age, an immediate dU 
vifion might have been made of it, and die remairukr men can 
take no more under ihU deferiprion tlian fhe would have done} 
that tl ihk was land, it is clear, that till the contingency hap¬ 
pened, the citato M*eu1J dcfc;:iid to the heir, and he would have 
the intermediate pruCtS} lo where a patlicuUr fuiid is given on 

a future 
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in the Time of Lord Chancellor HAEDVioif; 

& future contingcncYi the Icpit^c cannot hare it till that hap- 
pcn% ami till then it is umlirpofed of| and the next of kin mull 
take it ov /f);//.* Fur diis purpofe he cited the cafe of 

Chapman verfus £/^/> before Lord w hit 

145. 

• Where the teftator dcvifes the rcfulue.vr tfe prafiniit 

no future iiuerelli which accrues after the will taLcs plaec> 
can be pan of It, and vlicihcr it veils Uieii» or on a contingeu- 
cjf w not materia), for tliat is frill tlic ihhtK given. 

This ru(idtic» and tlie profits of ity are dilUiiU iiitcrcfts> and 
for this purpaftf, he cited Nirt>l/j verfus z P> ///• 4 * 9 * 

If 3 parilcular kgaev is givvu on a coiitingtticj', no iutcrell 
is cluci buitlic intwft Hull fiaSc into the refiJnum rill ilut Jup¬ 
pe ni^ and fo held in the c ifc til verfus be¬ 

fore your lA^rdihipy alwut a Vvar jgi*, («**A.v *»%v 319.) ihis 
liolds wliere a legacy is veiled ^f hxHthM .»•.• /#/*/>?, c'ccpi on¬ 
ly in the cafu of legacies lo children, where it is all>*wcd for 
maintcnancei for it liai noi lM:eii extemhd rogramU hiMan (t), 
A refidue Is no other than a pirricnlar Icj^tcy of th«* foverd 
things which ihe teftator dies pnUlled of nndilp tvd, and In 
fame as if panicnhirly mentnmeth and enunicr.ued; t * 

tliismufl fiill*»w the rule ofoihci If ocks % one ka.meof i.ui 
fame rcfiduc can talic m*. more hy ilu; defeript;'?:i ih-«n anotner, 
yet, if corillruni otherwil>. as the r •mtidgcncic'* N\h*ch tl.^y 
talwC arife .it dhTerent time.*, \vh it ihcv lake w ill h.; 'Ijfl. r iU, 
if it isiindilpofcd, it was conMuloJ, that thi ^ b. ing the in- 
tcrell fioin liic death of il nn.ft be iliOiibuied to tho.c 

who were tlic next oi* kin of the lelUior at lur tie:nh, s nd 10 
her next of tin be <rxvlu K*J from any fliate, bee.iule It was 4 
contingency loarifeon her de.itb* 

J.OUD Cl 1 A)JCEr.l.OK, 

tributions 
the 

and ... - , ^ , • 1 / • i- 1 

in point, to prove inis; and 6 VW/;/«j wims !«• 

fore Lord Ju!} t 17 ^ 4 . ? 30 «* w-is cit-.d « 

in point, tint tlw iiilcrcll Jliould attumui.uc uii part Oi iliu rc- 

fiduefa)- _ „ , - 

During the fife of Frances the danchitr, the profits veiled m 
her, becaufe the refidue did fo; as it a Ic^'acy payable at 
a future time, and dcveftetl on tho contingency, and Ihc being 
a daughter, autl this her poriiuii, lie decreed tlicni to her repre- 
fentativeta ., 

As CO the reft of the profits which hvvc ami will accrue tiJ 
the devife to the Ion of Mr. JSuriubj veils, I am of opinion ilut 



(0 r«jl s «!• «<»*• "®« *• *’• * 

(a) r#» y. rifo, I p- M' coo. CA-. »s. fl-nL.i V. 

KUhtlU ». Ofitn, * P-**'- 4«9- BmUry. 33J 

£ui*r, P0A3 V0I.58. TrtVMtt-t* l.yivi- 


CttXK V. 
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ris^c, t ^fv. 
Cnnfk, ibid. 


the 



CASES Argoed ind Dctennmcd 

theinlcreftandprofirtmuabeconCd^uftpaitoftherefidiic, 
**'*“•• And muft accumulate* 

ThqoaH A man may die penly teftate, and partly mteftate in thia ccvrr^ 

co^Armi though not at lav: but there U a great difference between a 
jrarticular dtlliiia part of tlic pcrfnoal eftatc^ and the whole rc« 
qod partly Intel. when the whole is given, it i$ a cootradidlion in 

Krtn* to fay any part of tliat elUtc U undifpofea. 

1 $ Uj» ^ ^ 

c«ntr^i<li«a ttfif •"> p«t thiteAn* uM 4 irpofe 4 . 


t 47^ 1 

U » p iC 

ii’Cisaf* 
ed hy .iny e«>‘fte 
af.-'t (he ivlti* 
m\ <)r 4 ^h, Uii 
p«i I i 4 * the n» 
fiJuTi aH bill 
11,1 h».v e 
fo vill iKer.le- 
reft et• 
4st , fiH (h»r |A« 
ICR ft l< j'lfi L.*! 
an«^ fittoCuiv 
rftjtc. 


A matciu! dir* 

fpr^nce Kciwetn 
Che pro/i • i/ A 
red rind prrllw I 
•ftIts; ttnr* 

*er ejrt b.'c''.*ne 
part of iK« pri4 
lofialfftiiv; biiC 
therchf 
rerjond ei* iCe» 
bt« if*e Ktti >• it- 

f lf 

o( If >t rft .!• , 

rh thiuiL i r ir 

rn«K ^ir;H’r «lat> 

the 9 a&: vfiiie. 


For whaterer la claimed, u claimed aa a part of his eftate, 
an<l yet the whole rendue of that effute U given away : the 
rcHdiic of a perfona) cffaie is notiting fiicd, but a flu^.hiatine 
intcreff, and if the perfcnal eftntc is increafed by any event aU 
ter chc death of the tcllaior, it is part of the refiduct and will 
pifc as fiich ; why then not the intereft of that reJiduc, for that 
intercfl is aflets, and part of tliccflatc; for if legacies anr givirii 
payable nt :i future lime, an^l at the death of the tcAator the aHflb 
urc dclicLnU, but liy profits in the mean time accruing iii hecomc 
after fu'ricicut* oU tlic legacies w ill be paid, for thofe profirs are 
part of tfie perfoaal c.llatc, and, if fo, arc pan of t!ie rcliduc in 
this carc(i)o The only pl.utfiblc argumciir, r*hi that 
which IS drawn from ual eil.iies. 

RiU there arc many 'intcnal dir.crcncn behreen the profits of 
a real, and perfvnal .*!* 

For in the cafe of rr. ate* ihing it fdf is urt difpofed of, 
butdefeends in the . tCiUiid ihc hrir lias diereforc a chartc) 
iMterell till the u>:*thut happens, ami c.irricd the profits with 
it (a]» 

Uvt pA rfunal rli iic s\oc% not ikh'ciid, or go to the next of 
kin, hut in vcllvd in the oxixutnr, and this is a <|Ucflion only 
rcluliiig Ui lliL trull of ft, wh«r4* the intent of the irfiator mult 
prevail. Another diilcn rre h.txvccJt them is, that tn the one 
cifcthc rciit:> never oml«l uc»**j«* part of Uk* p^n’fonal effutc, 
hut the profllfl of the oerfou.d effatr art. the tlUrv iifclf. The 
leftatorluscoiifidercd ilib as his pcrff/nal cft.tr after his death, 
Hy giving diregions how to carry on the tradCi and the 
cafe of S/rj/Mm and liof/^on is in point*, And tlicrcforc 1 do 
accordingly decree tlic profits to accumulate (j)» 

SurdcrcffhdA till tht ccnting^nc* fa.ipvtjtsj pcrfeoAl cflac oelUkcr MzuU uer goci n 
b«: is TSiled is (be tutnwf. 


(t) See Hmili V. Trm.pofl jvoi. JOS. 
n. !• 

(X ) ovmrti V. jn mtt I vot« 

4sa. note. 

tfi Hi»1ordfhip deere.'d, th at the 
clear furplus oi the lelkior's peife^na! 
frale would bvj<»ng to the pUimift'ia 
cafe hs diouM ocum hh eg?of ai year>, 
•nJ iKttt all the interrll incone and pro* 
|(U (hsi hi d arifen or ihoutd arilc iht/e* 
from la the mesa note rroia ibe death of 


FrftMfft 9 x\^ht framtime to tinie to ac- 
cumuUie, be added to and goaloog with 
fuch forplus. And io cafe ihe pUinrilF 

ihoaM die bcforehii age of ai years, the 
hstd furplut to^ihfr nuUb/ath initrffit fa- 
toou ^H»(profits ought lo go, and belong 
10 fueb perfoo or pcrloai at ftiould be cn* 
liiled thereto according 10 the contiagen* 
cies io the fatd fy$lL Aiy. Lih. A* 174a* 
fol. 30^ ffa//er v. poft } voh 

'ii tvsmuoM v* yhfisMf a Ftf, 430^ 

As 



In the Time of Lord C h a ncel lor HAKtnrtCKi. 




Cftita T» 
Sftivt* 


As to the quedion rclatjog to.die tfooo/. on JAu^Buruetfi mar* 
riage articles i 

I think that is a point of more dilBciiUft for the elded Ton has 
a very groat provifiunt and tlie younger children have none. 

T)ie rule uf this courts where articki of this kind arc made 
^dating to real edates, has been to decree a iliick fcttlcment* 

TJkis is a fum of money not articled to be laid out in land| 
thofe rules therefore do not extend to this cafe^ for fuch a fettle* 
ment cannot be made» it muft therefore be fecikd as peribnal 
eftate* 

To fettle this as lamh is giving the elded Ton a greater intered 
tn it than he would have if it was land; for in real edatCi he 
would only have a contingencyi with remainder over; here U 
would ved ahfolutely in him* 

It wouhl rlicrofore be drawing a tule in tliit cafe by ainlogy ^ ] 

from real cdatcsi to defeat the intent of iho parlies. 

By the legal condruAion of tlicfc anicics^ this money is vefU 
ed ill Mrs* Burtiahjf ablblulcly* 

And if that is the legal conftruAion, I cannot make any other 
toanfwcT tlie intent; why (liould jftliehufbaiid and wife will 
Gonfent to have tliis fettlctl nn the younger childn*n t 

The only obje£lion is^ that by holding tliU lo bejan abdilute 
intered in the wife^ you vclt it in the hufband. 

But this is not fo for the liniitation is to the heirs of the 
wifcp and therefore veds in her nnlyp and not in him* 

I may compare it to the cafe where bv feulemt'nt of lands 
the wife has an edate ex pr9vi/!>w Jic court have refufed 
tointerpofe to fc tie tliis elhitc ethenvife, bccaufc the Intent 
will prevail fiuce flic cannot alien by tlie datutc of the iifb of 
Hefu 7* (0* 


Therefore^ Mr* and Mrs* BurnAij confentingp the OianccHor 
decreed tliis to be fettled on tlic younger children (a)* 


Wliercbrfcnlii* 

tMnifkt’m'ifk 
hM M eftite m 
vint 

ibe CwttTt Kai ie« 
fuMroinUrpol* 
!• fcuU tK« 
eCUtt oUwfwltc* 


(l) yitUlIener v. 1 P. //* isj* 
IPbfely ?• K(mf% deed z Pt f, 3; 8. 

V. BoMMiff 1 CifA, Rep. 

f s) And IS to the did principal hitii 
ofdooo / Che fame by an igreenent en¬ 
tered into before the mamagt of the fild 

defendiQ t f areeiy, an d his wife bei ng a gre • 

edto bedtrledoa the (MBumaby /me hit 
life mad M the /mid RUzahuh ftr her Hftf 
mad ^tenomrJt nm the Uhs if the if 

ihefmd BU%mhtih iy the fmid Baraahj^ by 
means whereofehe fsid fomofdooo/. is in 
point of Urv3 veiled in the laid EViKithehi 


anJ hHlorilffijp not holding it reafonablft 
» Ibh taff, /i prruifin h 

.flhejaU artfriTifn, 
that a dilTcn-at conllroaion ihoald be 
made thereof in ,^Uj ; and the faiJ 
Elix^b now perfbnilly defiring, that 
the faid fuffl of toool. Oioald •((«■ the 
death* of her and her hulband be feenr. 
ed and fetiled fiir (be bsneSt of her chiU 
dren exclniWe of fuch tbild aa lliall be 
eniiiled to the real eHaie and .he refidue 
of the prrfonal eOate of the laid le.iatoi^ 
bii lordftup decreed tccordioel,. 

Liho 1748* fwl* JO^a 



CASES Argued and Detenninel 


All 


S.'ikm/m TCTfus AJUomn /iTp Dteemhtr 8, 174 *' 

IIE bill wai brouijlit by an executor to have fatisfa^ion ont 


Cafe 393. 

9. C. Ams. 

ljpoll. 6 uS. 

1 of tlic eftate of the defciulant's late father upon a judg- 
CMsfthuc^ha ment given by him to the plainlifl’a teltatorp for i 3 o/» -The 
*c|t<dtc>bel«t tlwcMcft fon of the conufor of tltc judgment, pro- 

cSbuTwiiily tea* liimfclf under a fr tilcmeiit made ^tcr the marriage of his 
^n'nifcakjthc father and mother iu Jiffj 1694 (i), in which the father was 
bh>r a<i4 hi, mother tenant for life, and die defendant firft 

k)At| and a • . * 

nmety o/rscfi tCU&llC 111 tSIJ* 

4 irfOt’tl (n be 

AJJi 4 JhJ (be owVf ATifiei ibenToiai tt be arfi1Se4 (o Uu C»tWiAio& ofbii judemeflt* 



f 


Tn t^00f 1I1C fatlicr fnn<!e a fmnU ptirchafc JoiiUry xrhh tlje 
(liTetulani of ^/. Jur hum. Co them and ihcir lieiri* 

In 1708* he made another joint purchufc M*ith hi$ youngeft^ 
foil of jA per nun, for J05A and fettled it by ^riy of prnvifion for 
younger childrcoi and f^iitl the purchafe moJiey for Unh cRatc^ 
and continued in polklTtou till his diH|]i| vltich luippciKd in 

^7 v'* 

'Jlic fens afiLwards entered upon thift-finafl eftates. 

The pf.iintiiriiifilU ilufnll the dial 1*9 an* fiihjefl tg his jndg« 
mciU for jaoA and that the fenicmciit in mim after niar« 
rijjpc, and therefore voUnu.iry. 

The plaintiil ?, right fris^n feeze, I.ord llarJwhle put 

it upon Mr* Attorney C<.nci4l to :is counfd fur the delen* 
danu 

Who iiirfOcd that the father xras n.“‘r imicbicil at the time of 
the fettlement, that it war made in corfideralion of a Tnnrriage 
poiiion of two hu mired and fifty poviiidsi and executed 37 years 
before the jiidgmc*iC| wliich was n *1 coufcricd till I72i» and 
niatlc mo in puiaunce of an a^^recircnt heforo the Rinrringc* 

Hut if the proof fliouhl fail Ub here, the portion of the wife 
at leall will kelp us; and it is iiu umbcnc upon the plalniiiTtoilicw 
that it was not paid nt the lime die deed bears date* 

For (hough there is no icceipt for the two huntired and fifty 
pounds indorfed upon the deed, yet it is no objut^ion, bccaufe 
at that time reccipu upon the lack were not fo Ircquent as they 
are now. 

^ Ik'fidcs, this court Mill not ptrc a judgment creditors better 
right than be has at and therefore Jie ought I0 have his re* 
nedy there« 

I he fadter and the fona w'crc Joint purchnfers of the fcvcral 
eflatcB in 1700 and 1708, and ihcrcrurc the fonswere no truf- 
tees for (he fiihcr, as they were capable of taking the whole by 


(1) Which Icitlrment w« insJe in iln and of risAfor the 

part perfbriBAacc of an ngreantMt hefue marriage portiun of the wife* 

furviTor* 
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furrWorlhip, niid upon the death of the father all hi* right ceafcd» 

j 1 /I 1. 1 ^ ® A*»*id**« 

and the whole veiled m the ions* 

Mr. Phytr of tlie fame fide infillrd, that In cafe* of voluntary 
fettle mental wliechcr the court wilt deem tlicm fraudulent or uoC| 
riepend* upon the circumfianccs of the perfon at the ttme^ here 
the fatlicr executed it for the benefit of younger cliddreu : 11c 
cite<l tlie cafe of DttrmdH veefus CWr, before Lord Clunceilor 
and verfus Hid^f a Pern* 44« 

Several dcpoiitions were read to prove the fuher of the de« 

Icndanta in pxxl circumftancc* in 1694) in lyoo^ and in 17089 
the limes when the marriage (cttlcoient aud llic joint purchifea 
were made* 

Mr* for the plainiitT, 

Said Jl was highly improbable that thcfathcr*j» only view in tlte 
purchafe* lliould be a provifion for the eliihlrcn* 

Bccaufe with regard to the eld ell fon, the whole edatc ondv'f 
(lie fcttlcmeiit in 1694 wh« f^.^eured to him, fo that he was fully 
provided for: and therefore with rcfpcdl 10 the plaiiitiii he can be 
conlldered in no other light a ftranger MrndU bt', who had 
joined in a purcliafoi with the father of die iIcieiuliDt. 

This is taken on the footing of a joiuten/rcy, and therefore 
is impro]KT as a provilloii for a .child, l)ec.iuk the fithrr might 
have fold n moiety, or if die fon lud mart led and even had chih 
dren, and yet had died before die faUieri die other moiety would 
linve furvived to the father* 

All diefc circ uni {lances fliew tliat it was merely a purchafe for 
the benefit of the father witlinnt any view to the advancenicnt nf 
the children, and it would be of dangerous coiifcriuenee u> fuller 
a f;ithcr, by purchaHng in joiiitcnancy with a fun, to |)rcvciit ere* 
liitors finm being falUficdottCoffu€hc(late$,upon the ton's tetting 
up a right of furvivorihip, wluch did not accrue tul foAie yean 
after the debt exiflcd* 

'JTIicre is one great di/liculty he fili upon the plaimid* in this 
cafe, and diat is to prove what the circumftaiices o)* die dcfen« 
ilant’s father were twenty years before the judgment, for ])Cople 
who have been in good circumftanccs, arc credited a long time 
after tliey are in a failing way, aud tlierefore it is very dilucuU 
to point out the precife tiD»e ulwn the father declined in Itis eir« 
cumltanccs* 

As there is no other eftate belonging to the father, and the 
whole is covered by joint purchafes, the plaindd* mull lofe his 
debt, unlcffi thefe cAates arc liable* 

Loro Chancei lor, • 

As to fome things this cafe is extremely clear. 

Firft, as to die fcttlcmcnl in t/$o4, thouch made after mar. 
nagCi yet being in conuderation of a portion which fur any uiing jn mjiscnc«i« 

. - of I ^ Ttiwn 

sttM uar, tbeus^ nude ofttr ourri^^i b« by fsbf.*9SKAt 
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SritvfefAVT* rfjat ipport wj» palH if tlie timcy I tin of opiniofi it CJQtiot tc 

Aibpo««« iaipf^ched by rubfequcnt crediiori (i )♦ 

llw frcoiia queflion is as to t1>c joint pufdwfcs, the firft was 
made by the father and Ms Mtd Tm on the t uh of 
1700, and the conlidcratioa mwtey il admitted to haTC been paid 
by the fatlier. 

'Vhc fecund ptirchafe was in 1708, and made by the father and 
fniut/H /IJhdiwn the ynungeft foti| and the whole parcliale 
reoney wdi advanced by the belter* 

It nas been infiftcd on the part of the dcfcndantSi that thefe 
two purchafes arc to be confuJcrcdi with rcfiied to a moiety ami 
on account of the fnrvirorihip* as an atUancement of the fons) 
and cojifcqucntly they are inutled to retain the cftacc> and not 
liable to llie plaintifTljudgnu nt* 

r 4 ^^ 1 Now :ii loiliatf the ircnerid rule has been admitted^ and liaa 
becM long the do^inc of this courti that notwiihftaiiditig the 

vfioic Mjiiitr father pays die whole money, yet if the purchafe Is made in the 
name ^ a younger fon^ the heir of die father lhall not inGft it is 
a > for thi (2)i 

jutnpt bCf 

ihilJir«awMtBdataUhai atnO rurdkef^t. 


In iKe j(i4ainent 
■I' Lord 

Uu cdft 
Htfe ynne lUl 
f'ttt ^r.Mi|h in 
or 

Vinrvini’AO* 

Tl).' « Ky 

a pH'ch 
iWt HI''M t 
thMki^Uikff #.«*• 

«ij tlic I i(brv» 
has bp<n lieU in 

^WilH'U.iUUt oT 

tbe fon« Hi br« 

taufit ibv uL^^r 


But the prefent cafe diiTcrs from this rule, or any other that 
1 remember. 

And if f c:^ii fmd any matcrbl JUTvrcncri I fhill in iny own 
judgment in.* iiii jinaHlc torchere ihc creditor, fur ihuugh it nuj 
be proper /luv i»WiCu yet \ havcihon^ht the i^fi.'N Iu.t ^one full 
far cnou^'li *»i t.:*.uur ot adsancernems, and tiut 1 ought uor to 
lany it lu.t'. 't* 

It imill h * .idm!rtt*«hhrt h fonc of the nfc!* uhich hive 
liocn hefur; tlu unirt, il«e fa;li;*r lus roiitiiiiKd in pofTcIlion 
wherv* the pmch.ife h i» Uvn luadt. frn^l) ni die name of the fun, 
Hiid yif bvM .in .dvancenH.nc r>f dir i‘* n, 4 ml for tliM rr:ifon, bc- 
cuuh die fath.T a iisc natural gu4i hancfdu* foils during therr 
mmorliV' 

III* iJns 


A pwcluf^in Here the purchafe is in i\\e name^ of father and fun as join* 
fjtbcrtnitft Unants, noYi* this docs not anfwer the purpofc of an advance* 
0t mvnt, liv if in titles the f^tJicr to die pulfcdiun of the whole cill 

a divition, aKd to a moiety abfolutely, even after a divilion, be- 
«USAc«ne(tii- fidcs llie fjtliei's taking a ehauev to liimfcif of being a fuhrivor 
AwrtW pw»r*^*i , 

tW ijtbrr hii thf pivrrlfiBn ^ :k: vtwl;, iai ms «f(cr it aoMry, bcS4<a the 
ckanw^t l^ouicf Airt} b) fimivtsibip. 


(1} C$tiuJ(e v« P,ui^', Gb. Jm. 1 58. 
um. Prrf. Cl'a, ioi>, 7 Lnvv.CV. 

Um^ Uammtmdf awft I 

voh t3» !$• Jfn'Vi'M r. ycsci, uik l rol. 
joa Gufv V. WiM 444f 44^* 
fhni V. 1 16,18. r. 

t Ki/. jo8* JTWii V. 

vw. iaj< 


(r) LiMepkj;6 ?. I F, IT* 

Its. f<**ry V. iiny^ I Om, CVf. 196. EUkf 
V. BOitt, 2 Cia, Co. IJt.JlIsiMM V* 

Mpmtks, t Ffin. J9. Shaki v. Sioiri, t 
ffftm. 152. v. J/mtmsMt a FtfM^ 

4j6. Taila v. 7<yr, aWv I v^» 



ill the Time of Lord Qiancdlor HiimDwtcKe^ 


4t0‘ 


of the other moiety (I): nayi if thefonhad died during hU ml* stsLtitikii t. 
noriiy, the fattier would hare been inilttcd to die whole by rir- Amsowv* 
tuc of the furvivorfhipi and the Ton could not have prevented it 
by (cverancti he being an infant (!)• 

Suppofe a (Ironger cafe^ that the father had taken an eftate in Vbm 
the purchafe to hiwfclf for lifei with remainder to hts fon in fee, 
fliouM thie prevail againll the creditor ? No« certainly, for the u w himbir Ctf 
plaintiiTa father having the profits for Ufei and die fon only a re* 7'^ *** 
mainderi the eflaie would have been liable (3). 

iiilw hit (he 

fnifltt tW life, die (ftaUlilUUc In (Uc crcJjMr* 


A material confideration for the plaintiff is, that the fa* 
ther might luve other reifoni for purchi/iiig in joint-tenancy» 
namelyi to prevent dower upon die eftate, and other chargest 
( 4 ). 

'riien confider how it ftands in refpcA of the creditor; a Z dSr ] 
father here wae tn poffeiTion of the wliole eflalo, aiul nuift nc- 
ceflarily appear to he the vifible owner of it, and the creditor 
too would have had a right by virtue of an ffrgii to have laid hold ucer* 

of a moiety^ fo that it diffim extremely from all llw other 
cafes* «r, (o Uut Ih* 

frtiJilrir hjr an 

4t^«f ou|hdu*< laU hois nf i Aotft;,vUdi ilifTenUrfiipiall duoihvi 


Kow It is very proper that tins court (hould let itfcif loofe as 
far as poITible, in order to relieve a creditor, and ought to be 
governed by particular circumftancei of cafes. 

And what can be more favourable for the plaintiff, than (hat 
every foot of tlie eftate is covesetl by tlicfe purchafes; and unlcfs 
I let him iu upon thefe eftatci, the pUuitid'has no polTibility of 
being paid. 

It is not iteceflary that a man ihould adually be indebted at Notnmflarvt 
the time he enters into a voluntary fcttlcmcnt to make.it frau- 
dulent; for if a man does it with a view to hii being indebted rd^tTheiiiBoho 
at a future time, it is equally fraudulent, and ought to be fet 
afide; and therefore I (hall decree the creditor in this cafe to be mTAMnmAkt it 
let in upon the eftates iouitlr purchafed bv tlic fatlKr and ion TMuduienci iW 

(e\ / / r i 

a view dibit bc- 
IhS iAOrbUdWa 

htvft iiscj U It lb, and ui Uc Tel tfiJe. 


(1) W^v. 

(t) ^^aJ V. Hnit Htrr. C$>Litl, 146. 
«• note i« 

(3^ Cwmttm Fietch^r w. t FV*. 

491. fee 1 /V* 

The cafe here put by Lord Hitrihuukt 
(whether within the 13 £/is. r. 5. or 
not) (eemi however to be withia (he 1 


Jac. r. 13. relaiing to bankrupts, 
Frjfr r« i Bn. Ci 9 it, Pep, l6o» 

See affo Cri/p v. Pratts C/>« Cer. ^4^* 
7 97. //t a. S. C. 

( 4 ) id/^y: 45. 

(5) See RmffAt r. fJdm’w A, awt i 
voL ij. 


1 think 



^ CASES Argttcd and Determined 

Stiivmah f. I think takitic it all together, the prefent c^fe cornea -rery 

Cif^V »crfu8 ^wdifi// r/ C/a*. 2 Virn. 

fiSl. • 

liOrd ordered and decreed that the eft ate of the 

defcndaiu'a fadicr which was in mortgage, and a moiety of the 
premiflea purthiW in 1700, and aifo a rdoicty oftheprcmifliii 
purchafed in 170H, Iw fold, and the money arifiiig by falc of 
the mortgaged prcmilTci He appUccI lirft in payment of the mort* 
ipigj, and in the next place towards fatHfa^ion of wlnt Jhall be 
found due to the plainufts for principal and iiitcrell on their 
judgment and colts thereon, and in this court; and if that 
is not fulKcicnt, then the money ariftng ou the fate of the two 
moieties fliall be applied toward?; fur is f.i^ lion of what flndl be re¬ 
maining due to thtni; and his I^rdfliip decreed that the furplus 
of i!ie money arifiiig hy the falc of the premtJfes purchafed in 
1700, ihouU be paid to die crerendanc jiin and die 

furplus o( die money ariling byfaleofthe prcmilles purchaf^ 
in lyoSf (hould be paid to tbc defendant WilVmm 

(!)• 

^ * There shulVArJ Icmevt jumn hSnfjIfAkd hiivirc upon moit* 

jtMlbvnfit, 9 ii 4 «iW<> 

Lera ICfrper//^n*f/)«ol(<*J nr**! thf »'l« lo W in nie.irr of 4 jmne purel><r'*r| anj 
SftrttS Aic wa> inlttlrH 10 ihr jihI Wtuii is<untk liw bcjr> ji law, hut •dmi* 

tU m uje ^tiUnMt </ nriUi<yH¥uui%M* 

(i) /«. 1741. fol. 100. 


f 481 ] Seymour Ycrfus ./ 5 fs/ afid s//vr/, Drcemi>er 15, 174a* 

. Cafe :y4. 

Tkprlneipiirr. >"x^nE two piiueipii n'giftt**^ ill the prerogative o/Ticr of 
!lfj tiVe* olRcr* * Ctinfrr^niy »lifigiv‘cir'g I lie appoiiiimcnt of a clerk 

£rjKmine.bo«i in this olHcc; the deputy rc^d:!^r look ujion him to nominate 
the defendant who for a twclvcinonrh o Hi elated, and 

4epvtyfi«Ai'iiij(. conlUndy received the fees, amounting to 500/# in ibe whole. 

<d *ha 

for 4 twclvemonrh ofRci^Kf, anf rcceire? th*’ fcf«f atT>oanlingtn 5C0/. 1 *orJ ff^nh*-K’h h-fJt s* irn'df 
fSr ufficfrOefado, « 9 U /« mw* $im rvrSurl ; ttd 

f vr bm with r^i« • 


The plaintilF, who is one of the regifters infiftsf^that 
ought to be allowed only 4 fmall falary, as an under officer, and 
that he is liable to account to him, and die other principal rcgif- 
ter, for the w liole profits. 

Lorp Chancellor, ^ 

Tltere is no foundation at all for this bill; for lobe fiire Mr« 
jlkhtf as he is appointed to officiate in diis place, is the ^tr 
df ^ 74 , an<l of confnjuencc intitlod to receive the Aated fees, 
and to retain them, without account; nor is there any other 
perfon who can maintain an adioii for them befidea himfelf; 
and therefore the bill mufi be difautTcd, as againft hinij with 
coQs» 


The 



The next quetlioo in irhom thf right of nonittaiion StTMitw * 
the office of clerk to the regiftei beloog$| whether tt it the right ^**'"*^* 
of the fuTfivijig gmitee*» under the grant of the Ute 
btfhop i And I am of opinion it U in the fomrug gnatee# 

(0- 

Not onl^ {he pecuniary profite are declared by Ae grant to go 
to the iffitts 7 ^ but tt it alfo dccUredi Aat thwyihill have 
the uomtn Uion of the deputy^ but to be approred oi by the 
archbifliop, and huiucceflira. « 

Tins office \m been compared to the cafe of an adrow^ni but 
tlut la oulya bnre prclentitiiij, where the biffiop has a nghtto 
piefent on hpk, and huu notliirg more to do but to fee it filled 
with I pi iptr perfon. 

But the c dc of an ofirc is e\trcmely d>Aticnt> bcciufe of the « 

laboui and Util reijutred, nd the pci Ion being punilluhlc if he 
iloc^ my thing fiaudulciu m the cxcrciL of it| oi t» gudly of any 
a<2« ot extortion. • 

Upon the c hole, Mr. Sym^u nd Mi» / have tlic foie 
right of nomin .nig tliu cl ik, bit il tl.cy cannot agtee about the ^ a*, 

noniii ition, the court c inn it help it. 

* C'ftir I. nii» 

^ ltv% r »JatHe^lrtol(WltMfUbi^lDBftfr ilK.Afk 


r 41 

Ivili 


1 


It i li^ tl c cnl"v H 1 pT f 01 'tioii, It ihrrc -ire f ici il erf^ Wi-t •b^rtwa 
M 1 t’ j < 1 • t il / %♦ thne rin be no no- J“ 

ininirnn , ot, is in ih i iL ci | nnLenints rrd tc* irti m coni- 
mon, wl iL *hc^ h * e 11 t mtcicfi^ti.d before U a umc, ilicy ^^o«i aII ftiiet, 
murtaUjg-n, «ino»-.ciui^.lone. "t 

i 1 thr ciie of 

j uU mt Xthi i SOI ce, tb 7auA «U re, or do itlc ia bedoooi 

Put tlicn 1 miv «*o 1 ex* m i pntition nf*, wl re th n « Vmie tbne m% 
parcencra ol in * \ ^c i, \! t jn one pi i' % t i n n o 

i ourt w ill din il i plu n«. 11 Oi iw loti, wh > Ih U h >«. t’u ***• 

iirft prcfeiiutiod 

MV s r »»iho 
iMk Will diicei 

lb ■tolnvtotsobfrflailhn* ^ACitoo. 

SoherelwiH doOe fame, ard d cA tL** p’autifl &^v* /», 
aii#chedcf«.ndmttodnw lof*, vhnffi Ilnonni w’d'w 

XclarktolUup tbcviC^Uw), wLiuismaU b} iVdcahoTMi. lo, viboAiU 

SpifXiU (3). fc;ft^io;iK» 

* < ivrk, CO all up 

ftUtcreotocj. 

(1) Theongira^ grant was mide to vUinp gnr*ees and hii Lordiliip held 
thicc perfoni. who agreed, ib\^ if thu the irodg dt the agreement oal/ ex* 
etu^r otiheni died, hu chiloien fiiiold uodedtothe fees sod pe.uuiy piofita 
be eii*i*Jed 10 a third pen of the pio* , oftheoibce. » 

fitt of the office. Oie of ihc giaatcct (1} Vide Ce. tiUn idfi* Aaow 
died, ood (be^ueltioQ was whether the a 

ei/siow trod ondcr thu agreemeac wai (|) Ifot 96. 

caiitfed to Dominate with the two lor- 

Voi. U. C ( 




*C^S'ES De^mand 


Cttt 

l<4< fl. II. 
Tk 4«fi!A4a*it 
4cniim4 V tHa 


LtrJ Tfntam ▼crfiu Herifrt, Dfwder 174I. 


T H E pl»inti/r brought hti htll^ in onkr to ollablim a 
right to an oyfter Tifheryi ami to be quieted in the pofst 
fe/Goa of ib agaiuil the tlefembnt H<rhnt^ who cUims the 
tii4*^ri'hjSr P'®^ ground where tliia liGiery itg as belonging to liU 
iaorftuiacjf» snanoc* 

U tfa« ftrfTcftM of it, m Wifl| 4 mjtur nofctlf tdabU « Uv. t.it iltft tU 

righttft fhrj itk i^i^r t^hhtmitn rw W* iimi* t$ trij cjo nv/»^ mmia-s, ‘XI i: itftf itk^ ^ 
/iPVi mithtnfmt 4!hwcd tht Itmurm^ 


r 484 ) 

Wbirt I ait 
icTi IfAAtieiU* 
a?tH| 

Ihi 

COAMVArt it itt 


*116 defendant demurred to tliU bill) as li U a matter properly 
triable at law# 

I 4 OXV CuA||C2U.r>ft, fk 

Undoubtedly tlierc are feme cafes, in whiuh a man may, bf 
a bill of this kind), come into thb court Griti and tliere arc 
ochen where he ought firft tucllabliili Ins right at law* 

_ Ilia certaiiii wliere a man fets up a general cxcIuGve right and 

Ovff H|Ht|'tAs" where the perfons who controvert it with him are very numeroust 
ihi who and lie camiot, by onoor two a£tions» at law, quiet that right, he 
Umm, 4nd come into this court firlt, which is called a tt HU jf/Wvtrr, and 
htufiAot hf the court will dire6i an ilTuc tn dctcrniiiic die right, as in difputcs 

of manors and ihcir tenants, and betw een tenants 
fwM com^ * of one manor and aiioilwr} for in ilwlc eafes i here would be uo 

of bringing AtUon^s oftrcipils, lince imcIi afliuii would d^ 
4 a 4 tctmiiieonly die panivulst right in queUiou between the pbiil* 
tifi* aud defendant (l)* 

anliriic<sSr!CT« 

IttlAC tlM Tk^ht, 

Sftbc(wc«ak«Uiuf94i)AniB4 U»firttSAnt*» « tciaas jftfj.* <iiiw JoJtiunUu* 

Aa to the cafe of ilie corpoi.i uni c»f and Sir Lknd 
(tf) Amc I vci. («i), the plain I Ids dicr^* were in pulieinon of the right 

of tilhiilg upon the river for iiiiu* milcA logctliLr^ and had 
conllaiitly excrcifcd that right; and as this large jurifdlfHon 
entangled tlicm with ditTcrent )urd& of manors, ii would have 
been endkfi for tlie corporation u» luve brought adtiont at' 
bw* 

Hut where a queflion, aboin • right of filhcrv i^ciily Wtween 
two lords of manors, wriVfvr ^jn cme i/ttv (bis egurt tU! tbg 
ri^bt if Jirfi tried at Uv» (a)* 


(t)Thu point iie(UUidled byiheofei 
ol Hrmi V* the lecsu of 
t ft- Avq 

I ytrm. a66. UTeht v. Stuiep a /Vra. 
jot. jirfHiajffm v. Fawht, t /V>« |$6, 
Mrmaa v. i'Wmnde/t, 1 Ca* cya* 
Mayor of )Viv. PUkittp^a. mutf 1 v^* 
•8a. City of U ad $m v. Perbjttt 4 ^ra* 
ror. Cs* ljy« 


(e) Agmtble to thij dittindion arc 
the' M lowl n g cafes , U^iulaerib r . 
M/cjoi. fl’Mirv* iheDokeof RmUtU^ 
6 Jlr 4 . /^f». Co. 575. HariJh of it» Lnii 
V. Parilh ol Si, Ltmfrdt I Brk Cba, Rtp, 
40. H\Utr V. dwrorM, | Hr^, Ckfk Jb/« 
S 7 »* 


Lord 





in the Time LoM fQimtrtfor HAtoencu. 



Lord Tftthm doe$ not charge in thli cale any poflerion For Tsfvaii n 
the bft 38 yeari* fo that this is in the nature of an ejeOment 
bill t the pbtncifF fayti that thU piece of ground a^ud cuper/B 
belongs to him} Mr. HirieH iofifta it bcloRgs to him} fo 
^ac this may very properly be determioed at lav, as it U a 
mere fitigle quenion, to trr the right betveen two perfoos; and 
it is not like the cafe of the eorporation of who muft 
have gone all round the compab to have come at t^ir right at 
lav. 

Therefore the demurrer muil be allowed* 


Blonthard verfus Hillf Df:fmhr 18, 174^1 Laftfiat njier MU Csfeiptf* 

cboilmoi Urmp 


A Motion was made on behalf of die platnriiF for an tnjimo> 

tton to reftrain the defendant from making ufe of the J«AdiM ten- 

Creat M$g* 4 l as a fiacnp upon his cards, to the prejudice of the 

pUinci/T, upon a fuggeflion, that the plaintilTliad the foie right 

to this (bmp,having appropriated it to himfelf, conformable to the oa 

OaHa the ^-fr^^stha 

ngtu(#b« 
ifl the ^^iJaUir, 
keviag KfieopTi* 

SCH the Itanp to bimfelfj confcnDihlt to the chonet to ike eio4*atken* eenujoy hr ICfac 

the FirtL tht ••dfind, kt itt tm* 

frm 4^ e /*ftm mtrk vIrS OMtSor. 




charter granted to the card^makers* company by King 


I^OAD CkaNCILLOU, 

I think the iitteiuion of the chaner is illegal, though, indeed, [ 48 j 
til theclaufes that edabltih the corporation, and give th^ power 
to make l^daws, are legaL 

In the nrft place, the motion is to reftrain the defendant from 
making cards with the fame mark, which the plaintiff has ap* 
propriated to himfelf* 

And, in this re^Q, there is no foundadon for this court to 
grant fuch an injun^Uon. 

Every particular trader has feme particular mark or ftamp 1 
but I do net know any inftance of granting an injunfrion here, to 
reftrain one trader from uflng the fame mark with another ^ and 
1 think it would be of mUchievoil confequenee to do it* 

Mr. Attorney General has mentioned a cafe, where an adion 
at law was brought by 1 cloch^worker, agaioft another of ihc 
fame trade, for ufing the fame mark, and a judgiiieiit*was given 
that the aOion wouU lie* <5 M^)* 

^ (0 The plaiotUF alleged, that he bad LmSa. £il* A 174s. M. aS. 
lavnted ike mark, and u wu approved (a) The cafa here alladtd 10 fevmt to 
•ad allowed of to hire hy ihe ll^Aer, be that nenUMed by ia 

Wardenrand AfiiftanrsoftheCtfffipaoyof fiira v. idrov, 144* 
fpaban ofpls/iog cards of the city of 

Qg 2 But 




CrASES AVgaed and Determined* 


Bijifie«Ai»«i But it wat not the Cngle id of miking ufe of the mirlc that 
A fofficknt tBmiintiin the adion, but doing it wiili a friudu* 

mf lentdefign, to put off bid cloths by thU mcini, or to dr.:w away 

•AMU iidAft euftomen from the other clothier: And there is no d'fitrence 
between i tridefman’i putting up the fame figiii and making u(e 
«lrtf hW wk, of the lame mark, with another of tlic fame tradct 
wbtreit U 

i^tba/naduIftatScg|ftW f«t«BbadctMk>i«r Cadrair amjcvfton 


In the cafe of monopolies, tlie rule the court has governed it* 
felf by, is, whether there is any ad of parliament under which 
this rellridion is rouiuleJ. 

TUi miTtvjii But the court will never eftabUni a right of this kind, chimed 

* under a charter only from the crown, uiilels there ]ih$ been in 

•mUt I durter, idion to try the right at hw» 
uaIcA thtre hai 

brtii M ftdUoAU tqr ibcrj^hesi Lw* 


The court would not do it, even In the cafe of the foie print* 
ing of Bibles and Common-prayer*booLs, till a trial was iirll 
had (i)* 

If the jjijundioo is to be obtained, it muft be upon the charter 
of the crown* 

But then it muff be con{*dcTcd upon the intention of the char* 
r 480 j icr, wliat was tlic end uf'diredtnguic marks tlica% 

Thii was ora of I tiko this to bc onc of thofc tnoDcpolies which were fo fre- 
ijucnt in King Jamfj the Firff’s time, and coniiimcd through all 
7rfi|H»iVrFiri)*a hi# tcign, but did not luff lon^ in lih fueccllbrN: I obferve too, 

ih- appUcatioo for this very charter * • in King 7 ffw.v the Pirff's 

i» bU rei^*^biii though not eompklcd till Uic bcgiuning of King 
did 001 Ui\ Ions ^hc iull^s feign* 
iaibblarfciS«*i* 

In the Hrff pUcc, the dclign of g.'uuting tills charter, was to 
raifo u fuin of money fur the crcv. ii* 

^ Hci'C is a clitufe likewife for prohibition the importation of 
canb from foreign parts: could fudi a claufe be fupported nowr 
lni|>onible« It is iutircly illcgah 

'I'hen; is anoclier claufe chat confines the naktng of cards to 
jM:dw, and ten miles about it, wludi is a plain monopoly, and 
clircdly agaioff law« 

The duty here, is two ffiillings a grofs upon cards; and tlie 
receiver lUtUkd Co onc half of the duty, under the charter. 

l*hcrc is an authority to the card*makcrs, to fcal their own 
cards; ^nd every particular maker fiiall hare his own ftamp or 
mark, fo that tlie receiver of the doty may know who is the 
maker of the cards. 

The dedgn of diis was, that it miglir 1 >c plain to tlic receiver, 
who tire ca^s belonged to, and tint the receiver might be ena¬ 
bled yearly to cuke up lus acconnt relating to the duty. 


' (1) JwM. I IVm. ISO* IVUt r* tV* Wde, 

cf OtxyW, 1 /xm. 175* 


and rcfirvocei* 

4 * 

Now 






Y' 

in theHne of 





< ♦ 


Now this wns illegal^ tbe^paymeot of this doy haa been BaAvenAi^v. 
difconriTiueJ long fiiice. Hiut, . 

'iliis tlicn appears to hare been the primary end of tbefe 

marks* 

There is another ebufe m the charter, that in order erery card- 
rn.ikcr may know hia cards, from another carH*>makcr. each trad* 
er (hall lodge lib mark or (lamp with die receiver, f9 pm'ent mty 
fraud upoN cur /9tfiut( fuhjWls, 

Thb U acoIouraSiC end, Inu if any weight wa^ to be laid upon 
tliefe colourable recitals, it v/oiild be eftahlilhing every other 
monopoly* 

For all the ^vorhl kno*<r$, that there U a pompom recittll in 
every monopoly, of the great benefit to tradi*, accruing from lucli 
charters of refiriQiun* 

TJicre is another thing obC^rrahlc too, that it i$ iinpoflible to 
carry this ebufe into execution ; for die duty being illegal, and 
funk, the receiver funk wiUi it, lb that tlicrc is no perfou to re* 
ceiTe tlic {lamps or marks* 

An otijc£lioii Im been made, tliatthe defendant, hi uHng tliis 
mark, prejudices the pl.iintilt'by raking away his cuftoir^ers* 

]lut there is no more weigh.! hi ihb, than there would lx* in an Thsetjcdlon of 
ohjcQion to one innkeeper, fettiog up the fame Cen wUli ano* 

thrF ^ ^ ^ ^ «!*• 

rUinUlTi cute- 

own by uSiigtbt 

Dinw aniki U of oo more trcl|htthia i8QBclnflkicpcf*i f.'Uii>| the Cuncfiin vhb tfodwr* 
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'rhcTC is a fa£> fet out by the drfciidant in Ids an Twer, which 
is not at all denied by the plaintilK, chat the card^mukers ufe quite 
dlllbreiit marks from what ilicy did formerly i uinck flicws this 
charter is grown ohtbiete, or od^erwife all card-makers, if they 
ohferved Hu charter, would adlierc tn that fun of flumps which 
are dirc^ed under it» 

Upon die wlicdc, there are no grounds in this cafe to grant ati 
itijun£lion agaitift the defendant, till die bearing of die caufc li}* 

(1) Re^, Vy, fob 34* 


Be:mt verfus Ltty Dccnrdrr 20, t;4** Cafe 297. 

A Petition had lieen prefented on behalf of FranrU /^, heir j'oh. 519.^ * 
at law to Sir Franch Let^ prandfatber of jehn Let^ f 

for a bill of reriew upon a fuggellion of new evidence difeo- 
vered fiiice the decree, in the former caufc, and winch was not h« cones 
In his power at the time of the decree, and this was fupported 
by affidavits. u to rvhear iha 

C4ul< over isjib ; 

for if theft ftosU bt i Jemo ■pluft hia oft itt trtoni h«o|, htsir wUb aioihcK reafbnpui iaa 
lUrS anfwcf, wbkb uvuld o«^m ioteiOB vf ssties* 


The material evidence that is infifted upon is a deed of feU 
tletnent in 1684, made by the father of Sir Lett which 
lUthe u&s undnthat (etdement arc fpent, and the reverfion in 

Of 3 foe 




{4i*l 



fct b dfifceiAd opbct FnMcii Lfe and h!a brother JtUlard 
who u an infant, in gavelkiml* 

It waa argued on the part of RUhard that he, being au 
infant, cannot be precluded by the decree, from varying hb de* 
fence in the former caufe even before he comes of age* 

Lo]U> CKAMCatLOt, 

^rhe doubt witli me ia, whether an infant can, before he comei 
of age, put in a new anfwer, fo as to rehear the caufe alt over 
again t for if there ihoold be a decree againft him upon the fe* 
cond hearing, he may with u much rcafon put in a third an- 
fwer, and make the proceedings endlefs, and by this means 
leave it In the power of a guardian to put in a new anfwer for him 
every year, during his minority, and occaGon infinite vexation*. 

the fide of the plalntiiF Bfnnet they fet up three recoveries 
in 1703, lyijB, and 1736, which, if they take in the Kentiji 
eft ate claimed by die defendants, is a complete bar to tlie pe¬ 
tition. 

Some objections being made to the validity of thefe recoveries^ 
the caufe was ordered to Hand over, that the petitioners may 
have time to look Into them. 


•iV.jl. latlfi of RkhmU Ot Vm* vtrftf f r. It »ii 

ihtt Ai In/kal i||rk«c4 k| 4S«u«t If not bo*in4 t» till he U of Ofc, but ouy 

C ly toftoo u he Uui lu Si to loyvffe^it i onS moy 4o uu» ejchor by bill of rcvk«r,ft« 
ctfiog, oc oeisiftii WU» 4Ucdfin| tpcu«ily the onon la the forau SccRt. 


Cafe apS, 


Aibrverfui AorT, Dtttnthtr as, i 74 t* 


ri^HERE was an order made juft before the laft long 
^ vacation, for die appoindne a receiver of the rente of an 
meutot aro- eftate m the iflaod of Mlonging to (he late admiral 

cwn,take upon H^er. 
tbcEQ CO priet H 

, «ltb a fecital ot (ho material fiOi U the caufe relevant to Ao ooScr, anS it amofif tho temntt i 

incodicr pertica iaSlbeS Hiia wn 4 coorempt of tbc coutt* Lor4 fUrdwttkt hcM it to be 00 eonCaaipt, 
hui OiS at iLe fane time be Sid 00c appeovo of facb a pradke* 


It being neeeflary for the Mafter to inquire into the cireuen- 
ftancea of the perfon propofed for a receiver, and like wife of 
his furetiei, it was uaipoffible to complete it before the long va¬ 
cation, fo that the parties iDterefted in this affair were appro- 
henfive that the tenants would pay their rent Into an improper 
hand, and therefore, upon confultatlon with the Mafter how 
they might prevent this inconvenience, he advlfed them to print 
the order with the recitals of the moft material fa£li in the 
caufe, relevant to the order, and to difperfe k among the te¬ 
nants, which was done accordingly* 

Some other parties in die caufe apply now by petition to the 
court, infifiiDg that the printing thb order wu a conumpt of 
this court, and efpecially the recital part of it, which, as it is 
Cngk and detached from the reft of tne caufe, may look in the 
eye of the world os a refle&ion upon the perfoni named in 
mm (i)« 

(0 Tblips^ of Ike caft is not clearly Sated ia (he ]tcgiffer*sbo^» Ag. I/S, 

^i;4S. M. 



la Ac.TBog 


Jmd CHAHCErxcni^ 

1 am very far from approving of tfie metluMl vrhicli Im been 
taken of printing tliia oriicr» but will alwaya UtfcouDManct fuch 
praQicc whenever I meet with it* 

As to this particular cafe* it is itot at all alike the cafe of Ht/g^ 
the printer of the (Jhiw^qh (i beciufe there he diit not 
vtrbuthn tht proceedings in the caufe» between the exe* 
cutors of Major ami liis widow, but by w^y of narranve 

look upon him to abufe fomc pertons, who bad mode aflHiavita 
an the caufc, and like wife the executors, and iherefote extremely 
diflerent from the prvfcnt cafe; for here dnes noe appear dte 
‘ Icail intention of reflefling apon the perfons nam^ in • the 
printed order, but done merely by tlie atlvice of the Mailer, to 
prevent the tenants from paying die rent improperly, end toini- 
pounti it in their hands, tUi there fiaoiald be a perfon ^ippointed 
by the Mailer to receive it* 

I could widi that the orders of this court were framed with Asthe wim 
the fame Hinnlicity asoniers made by the courts of common lawi 
and to be fure ni a great many inllancca uicy might \ rut aa aAiiaiii$, m 
fonu fpectal orders, tiic recilaU of the principai fads n hiih iiv* (M 

duccil tJie court to make thefo ureters, arc necetUiTily infertett, 
and as the drawing orders in Chancery have been for a tong •rdra, 

reft 
ity 

•t onIcR wbJc Vy iSe cowrti «f cftjimnft law* 

As to the complaint irf^lf in the prefent cafe, I am of opinion 
upon the particular circiimilances, and phu;t intention of doing 
at, that tliough it not a prai^ice 1 approve of, yet it was inno* 
ccntly done, and cnnfcqucutlj ^vas no contempt of this court; 
and as to tins part of Uie petitiojj, his Lordildp onlercd the fame 
to be difmiOed* 

(i) C. <iMtt 469. 


lime praelifcd in dits manner, I will not take upon me to alter »»tbs«>thrp 
the courfe of tiKm. 




Mattv, 
Uakv, ^ 
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Anyverfua Burhf^, Junmn ij, 1742* Cafe 299* 

S I R C^rf*r Ctrrrj and Mr. TH/f/am (^ny had fcveral rftatei Wlirrp t^vrcluft 
in tlic Weft cf K:iglat:d^ wduch were very mucli inciindicrcti; 
on the death cf Sir Gtergey his eftalc dcfccpdcd to lyiUiam: ih* 

WiUtnm died, arul Mr. BorUr married his heir at law, who by wril 

that means became intitlctl to boiJi thefe eftares, and had like- 
wife a confidcrablc mortgage upon them which was prior to any pos 

of the incumbrances. • ^ o» 

In 1727, three bills were brought by Mr. Davy and others, 
who were creditors of Sir Grrrgr and of againft Barltr^ 

in order to have a fatisfa^lion out of ihefe eftates. 

Under a decree for fale of tbefe eftaics, Mr, PHUtpshid 8020/* 
and in 1730 was ceiiRrmed the beft purchafer at that fum. 

(1) Vide Ex fmtt Maaari^, a F. ff\ 410* MUmts ▼« BUoaff pelt j vel, €}$• 

G g 4 * ^ 
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The 4 fe| 9 ln| m 

•r*livei9n cAjiei 
lithe W'ft of 
£iigUad, n con* 
ftikivd IW( 41 » 6 * 
ci 4 cAal| hut 44 
tottuil pofiti. 


Argted aad Deteniiiifd' 

4 

* 

Mf. PlUrtpt was defirous of bcinj let into pofltflion in pur* 
funace Of his pnt cA sfet hut Mr. B^trbir lias cuntinurd in pof* 
felHon to this time as mortg3;cc» aac it wss but lately that his 
mortgage was fathlied. 

By reafou of this delay federal lifchnlJ eftates arc dropped 111^ 
and by tlut means the cUates which Mr. arc now 

worili aoooA more llian they were at the dme Lc was confirmed 
the bell purchafer. 

Mr. PMiipj petitions to be let into pr.Ruffior, ard Mr. Bari^r 
and ihccretiitors pray that the bidding may Ik opened• 

Mr. Phil/ipi acd hfr. Barltr car.tc to au t5»^cmert in court, 
that Mr. PhiUlpi fliouJU pay Mr. Ihrkr 1300/. more rlmn ihe 
purchafe money, and in cuiifidcratlou tlicml Mr. PhiU'pi lliould 
be let into pofll*(rioii. 

Loud CHlKccjLoft (i), 

I am opinion that die proper dirc^ion will he, that the 
1300/. he added to ihe fucr.of 8n6/. wliiclt Mr» Philhftxw the 
name of Mr. HaM/pt had before bid for the cftaics in queftion, 
ami that Mr. mortgage be paid in the lirll place, and 

thereupon he mud afTign hU mortgage to truficcs, to be approved 
cf by the Mader, in trufl to attend the inheritance* purclufcd by 
Mr. Jlum/jn ; that fucU deeds as relate to other cllatcs as welt 
as the purchafed eftatet ooght to be lodged in the hands of the 
Mafter for the benefit of all par ties, fubject to further order, and 
Mr. Hamljft to be at Kberty to take copies of them, and die re* 
fidue of Inc money to be placed out in die baiik, to the credit 
of the accountant gcncial, and tlicrcupon Mr. Hamijn to be let 
into polielfion. 

In the Weft of En^hntf efiates arc conftantty let out upon 
lires, and fmaU convcinionary rents rcfmrd, but the chief pro* 
fus arife from the dropping 111 of lives, which is not confidered as 
accidental, but as part of ihc annual pn*fits of the cllate. 

From 1730, when the report was abfulutcly coufirmed, nei* 
ditr Mr. Uiim/yi nor Mr. PhiUfpr have been let into polTenion, 
but liave been obftru£led by Mr. Barht$\ w]u> fcoms to have had 
iomc grounds for k on account of a large ir.ortgrge on thefe 
eftarts prior to any body, and it wu« but rcafonablo that he llioukl 
be futisfied ;howcvcr> the cOate is wcri!i a grear doal mure by the 
droppijig in of lives than it was at the uine die Mailer’s report 
was confirmed. 

The quefiion then is, who is to hare tills adranlage, or what 
recompeuecis to be made fer it i 


(1) ** IJb LcrJfr.ip h ffthe 

** ttd'4im/rs Attiln itmi /re* 

Jtst in CHrt^ doth order, that the ton 
of tjoo / be sddtJ 10 the faid fiini of 
^ S|l6/. beinc the purehsfe ooncy, at 
** which /A^^/jand h'mnfyn were re* 
ported befi purchasers.*' . Uk* 


A. 174*. fol. 147. It fvcmf that bid- 

ding* may be orcjicd wn j}rciA chrnia* 
#(te. the Mallir's report U con- 
firmtii sbfiuniely. VUtfPe:/m », Sinj^ 

4 tre, Ctj. fie/, ijz, and the cafes there 
cited* 

Now 





in die Tine ^ Loti 

Kow as to that, when purchafcs of this nature are made un¬ 
der private centrals between parilcutir perron«, tliere is no 
great difficulty hi the natter, for then a tune it generally fixed 
for payment of the purclnfe money, and if the p^rchafer does 
not pay the money, ihvn he witibcchargi ible wiih iuit'rrfli ami 
as he muil bear any loft which hapjKns in ihe tilatcfij, fo 
likcwife will he be intiticd to any prnfifs which arlle from it} 
befides it is in tlie breaft of llic court whclhvr (h;y will decree 
*t]ic coniradl to be fpeclficAlly carricu i**toex<.<*Ui*ci', when any 
extraordinary advantage arifea by an jcchlcTitof tliia nature: and 
in other kinds of calcs the court roiilideied biddings a good 
deal under their dlfcrelionj fo that h they think n<cpcr they may 
leave ihe party to hisrcmcdy at hw. 

Hut the prefent cafe is of a d* / rnt n.i? . W::g a bidding 
tinder a decree of tins court, ar. vyj.'cb injurt mull 

finally make a deter mi nation. 

^*hc pure Infer here hat p!a!n a cc::f:d *ruh!c advantage by 
die dropping iu of lives, end !..td it r ' ***11 fer the agreement 
now made between Mv. nt:d Mr. OiouKI liave 

inclined to direfk an in«|j'ry nhat inreret: wax pn^per to be p.ud 
by the purchafer 1 fo** it the rou.t was not to give fuch liirccHoii, 
there would be a ir'ut'io*. 

But in confidcr nic.i uf Mr. anrreing in court to pay 

1300/. more, Ido x’ou\ he * iutiiLd ni ihe advamagu arifiiig 
from the dropping in of lives. 


m 


Davt v* 
BaAssb. 

If (He purclui^ 
«nd«r a prime 
c<^rrjO 4oei net 
pjy (he perthtle 
Q»Qpjr ttthe 
lime &aeS, be 
will bf cUu|«« 
ab « «Uh iiiQ« 
ftjli aibe 

neft bev uj 
JoT'i to likewife 
will lie be ielu 
lUd tvBTijr pii»« 
Scf (iiat enra 
traoi <be cftMi 

C ] 


(0 Nittf I P. frm. 6t. 


Sfinlt vcrfiis R'fhins nni C^pe % and by a Crofs Bill R^Mns verfus Cafe 300# 
SpM-jf Trt'Hi ttHd ^thtrSy 


T he original bill was brought by the pluntifTas a reH- ^.byteodUU 
duary legatee of the late Mr. Spinks to have it placet! out dot® 

for his benefit by the defendants ihc executors of the will, and 
was merely ofcuurfe; bui the material qucfliuii arofe on thecrof^ and St-ti it#/ 
bill, an.l upon ihi#cafe. 

Jcsjcletirt pird, 

the wh«|c to the ruTvIwr | each of ibe Irsacirs dircAeJ to TmitS in iht «iee«i<i«*a hiiKi, till lraa:K 
ittain SI. S» afeerwards c»Rr4 uu two boo4S, eA« i« Aimjt 'sAd 4AMbrr (a Ssrnhf recitltg he w 
dedroua to ptotulc for UKir iaiister.incp | wh et'dio bo.id, w«rc Jii ihr p^iuliy 01 40cc4 iiirr*wsriB( 
seoo /. pn^vd they mi.TyiA faU lire-time with hi.cmlenv, or in cife Omv furvivo him. AmIi^ piii* 
cipel rum fires by the bon^ u^ two condflf jockv, Uir« •logbt u»t co hr cosfidsrcd m # r^iiiridioa 
of (be Ugedunodu iht codkil [i). 


Mr. Sphtlf the tedntor by a codicil without any date gives 
SoooA a*piece to the plaintifis Aiary and ^irnk Ro&i/u (die 
daughters of Mrs. Rokmt a widow, widi whom he lived ^or fc« 
veral years till the time of his death), and if either of them 
fiiould die before their legacies were paid, theu he gave the 
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(1) At to the doArme of SecBr/Z^r v. CX&wr/, sate f rot. 
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A (9 ■ 

dauKiftPT oAJrr 
the will el* hrr 
Uthttn held 10 
be IjtUOf J by 

iMTiJse fmroa 
■IterweMi* (j)» 


whole to the furrirori and dircfied that each of the faid two le» 
Itavies fliould remain in the hands of his executors* till they 
Uined the age of ai* 

He afterwards enters into two bonds, one to Mmrj and the 
other to Sarat reciting that for divers good caufei and 

conCJeradoni he is defircus to make a proviAon for and towards 
tlteir maintenance. 

Each of the bonds were in the penalty of 4060/. for fccoring 
aeoef. a*picce to iliem, provided they fliould marry in his life* 
tiine, with his confent* or in cafe th<^ ibould furvive him. 

Mr» Attorney General^ counfel for the defendatits* in the 
croTscaufeinljIltHt* that the bonds are to be coiifiderrd as given 
ill fatisfaflinn of lliclegncica unclcr'^he etaltciL 

And for tills pnrpnfe. cited 7 tt(>/>rr verfus CMer^, 11 
I htfoft £ 9 r./ ^Ar,h\)irkr\ where it w*as held, that a legacy to 
a daughter, under the will of her lather, was faiisfied bjr his 
giving her a marriage pcriion afterwards: lie cited likewlfe 
Htirtif verfus Whitawr<y t P* U^ms» t>8i* nud ytnUHs verfus 
P<n4v//, a 115t ff'vW and /KrW, Pfttfr* 347, 

Mr. Vhfdty for the plainiifls tlic cited Atlinfin vnfus 

jy^bh^ a FttN* *78. and infided that tlie words foT and towards 
the m^iintcnance in llie bond, nc vi Unnitti imply, that it is not 
the whole he in tended to * give tl a* m, and therefore the 1000 A 
under the emUeiJ may be confidcrcd as an additional pnnion. 
]«^ltn Ct.'ANCttr.oH, 

*rhc geiierat rule which has liecn laid down in die cafes is, 
where the portion has been adtually paid (3). 

hut \ do nrt remember any cafe tliat c<'iTies up to the prefent, 
where the princin.il fiim U given upon two contlncenciesi one 
of marrying with confent in his life-time, and die other in 
cafe they Hiould furvive 1 dm, fo diat it might never cake efied, 
for they might marry without his ior.fciit, or die before twenty- 
one. 


l‘hc cafes that have been cited to me have been of portions 
from parents to children: tlicre the prtfumptiun is, that die pa^ 
rent is paying the debt of natunr. 

I will not fay, but there may have been cafes alfo between 
collateral relations as between uncle and niece, ftanding in 
ioco panntifl}) i but 1 do not remember in any cafe between 
ilrangers, where a Innn firft gives a lenev by will, and after¬ 
ward in his Ufc-tiinc, a diflerent fum to tne fame perfon by bond, 
that the one has been held to be in fatisfaffion of the other \ for 
to estiiiguiOi a legacy by fuch a coollra^kion, would be a very ex* 
traordhiary ftretch of this court. 

The w'prds by which the legacies are given in this will are not 
at all in the terms of a perTiW, netchcr is the word f^rtkn Co much 
as memionedi 


See v. VJhwitt ante poll. 3 vol. p 5 . 

t vpl. 4ad. note. (3) ^W^//v. poft. yiS* 

ta) V. Sa!tt 2 Ffm, 646. v. C/<svtr, a ^rs, Cis, Rrp» 500. 

T. ./ddw, a Cm. 35. CUrh v* 


Wliat 



In ^ Tune «r 

• » 

What vmght with me terf flron^lj 1 t» chit Ae mmey girea 
hy the bonti, is upon a cominge/teyi and thert&/«c •khlnluttly 
uncertain, whether one Ailliog of principal fum will become 
due or not« 

Now, ill tbccnnflriflion upon double pnrttona, it hu alvap 
been of weight, (hat they were both ct rtain* 

Formerly, (He clrcumltanciof time when the portion was to be 
paid had feme weight in dctermiuations, but» latcerlf, it hat been 
bid out of the ca& (()• 

Here, it would be extremely unfud i for if either of theb 
gentlewomen had mnrried in the life time of Mr. without 

eon Tent, it would have been a forfeiture of the bond. 

Mr. Attorney General Tap, that it was eontiiigeiiti but when 
the event takes place, it is certain. 

Now, a cafe may be put, which will clear the prefeot cafe 
from Mr. Attomej’s cbjei.'lioD. 

For, fuppofe a man gives a kgicjr to anotherj to whom he is 
indebted, tUisU a fatisfaAion, if it is equator e^cixds the debt: 
but where a Icgncy is given upon a contingi*ncy, it h is never been 
held 10 be a fatisfadion} for in Hhefe cafes, it mud be fo at the 
time, and not uncertain whether die legacy will ukc eOcQ or 
no. 

This cafe ii withhi the fame rcafoning, and ought to be de* 
termined iccor<lingIy. 

Lord H/trdiUih declared, therefore, that (he aoooA and 
intereft at the rate o( 4 p*r m/* due upon the binid entered 
into by the teflatot to A//r/y Rdutt/t now man led to RjUrt 
and alfothc legacy of loao/. given by the codicil of Mr. Sptnkt 
to Mitry RphtHSj with the intereft thereof, are fiibjecl to the 
trufts in the aniclei entered into by iLny Rpim* wdih 
Xrent, and dccteed (hit the articles be pcrformcil ^ an<l that 
what fliall be found due for tlie inurcll of the two funis of icooL 
and 2000/. ^/^re tit be paid to R^rt TVre/, the 

huibaiid \ and whit tball be found due for the arrears and grow* 
ing payments of tlie iiucirft of the 1000 U fiom the time of the 
maniage, to be piid to d/.uy, the wife, for her Icparate u(e,ac¬ 
cording to the articles; and ihat what lhali be found due for the 
arrears and growing payments of the intereft of the soooA from 
the time of the mairisge until a fcttlcmcni Ih lU be made,be aJb 
paid to for her Icpaiaic ufc (a)» 
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A Irf Kf left 

e 6 ieJiWrU 4 fi^ 
d.litkioflj ir k 
ItiiQjl, wte- 
ccMitheOeSti 

ethemfe, if 

Sivtn 1 IJVNI 4 
c rndJiieM/. 


(0 7 (^ S5J. /f a irv. 1 C^t, Rr/». 3!o« 

Thmfu V. 2 Krm. 349. V<} I 74 a< foL ip> 

V. poft. 3 vol pd. iPS'ftn v» 
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Cafe jet. 


T his cafe came before tlic Chancellor upon an appeal from 
tlic RiJh. 

Tataiuotiit 'i ^ moftcacc ww ma» 5 c of an cflatc bf the plaintjfT* mnd* 
i6l9«in«t|A^rf fachcfi yo^rnnj nfei/TT^ lO lOSp^ to wn and ywwi'/ // /-•lAwoa, 
dMcftauiB the .>ftcr«v.nN, on tlv^ 5tbof 7 '*'A t 8 p, mortgaged 

eltjtc t*' and IlrjwicJi and their 

h.‘*ir»i for fecuring 2oo/. to wliicli and hil fi»n 

Att/Mr w ere pirtics; and ami in order to 

fefurcto iliemfeirrs the inKrcIL, laaclo a Icafe to the plaintifTi 
kclfh tor m/. father, d/r//^r» dutcU the l atli oi* 16891 ami lo Ilia 

ailigns, tor cooo years, at tin: lent of iN^ch*; poumU a year, for 
Iffu^a Du (uHte the three firft vrar:., and tjn pounds a year for the remainder 
•i^thc piairHrri of flic tjnui and if in the fpuvc of three years, thc^ooA wat 

^lK^.rcl^, tlieu llic premines were to be rc«cuu« 

tffifat, iv 5 MC» veyed* 

)f«M, It fa/, a * 

.ycat rtfli t'm th« ihrta &HI ’'riS u>», 1 - 4 $ rrnt for il.c nii;aiu«kr of Cai l«rm \ anS If it Uiraa 

ynrt cn*f, rile fteo /* wm piiJ, in* *r •*, i i' itie pmininc* ircic be : ftu-ipU given, 

lemrtime) A«r inKTOtt, and <iM.u:liirH > iW .11 •: cli^r.^e, llie lift In f7;c, the 80o,/» Unt W4. cb.rity- 
monrfi dlirUid m b« luA out In tUc purrluj w Un^ in iVe, 4 «iJ riu rwnu tw be .ippUed for cloihlng 
OMiiy IvHifrluepiiv la VfjS, ti>t gKC uo'iee hr vroulJ (wy in the {Muryi but the dc* 

f:ndin! muled tn tike Ir, joil aA«$t;. d ^bCdu^s inr.hii.', SKtl J 9 Mailer of the 

HoUa i aW Ml Leid » /cio^' / ilf ^ra eJ tb€ dt%m. 


Rccc:pli li.iNc iKcn "ivcn fiitce, fomctinics for intcrcfl, and 
(bmctiiui^i for a rcnM*h.tr,:c ^ the laft rccLipt was in I7 '{0« 

'rhe 23 3/* lent, vr.is munc'f left uniUr one will in 

1687, and (itrcclcd to be hid mu in the purchafe of lands ill 
fee ill J.aut'ojvir^^ or V.htitin\ a?'«i lim rents of it, vehen pur- 
chafed, lo Ik* ^iplied : ..jtLii: and needy houfe- 

keepsrs. 

The phintiiT, the ^eth of 7 »wir/fr?, i73tl, gave notice tlint he 
would pay in the nioitcy, hut thcdc'ciMUut, a new truftee of the 
charity, refufed to take it, and inlitied n|)oii it as an ahfuliue pur- 
chafe : and was fo decreed by tlic gf tit JSs///, U'ii/itiM 

Ft/i^t/tt £r<)uire« 

The ellatc, at the time of the mortgage, vas worth 500 /* 
only, but wcnild fell iiowforpccA 
Loftii C^A^rccl.^oR, 

To be fure, the rules of this court relating to mortgap ^ht 
to be adbcrctl to, tliat borrowers of nioaty may not be op- 
preffed* . 

[ 495 ] There arc two general (^ueflions in tlie prefent cafe. 

As totlie eoiitra£l. Whether it is a tranfaflion that is hi 
its nature a mortage, or a dcfcaQble purchafe, and fubjcA to 2 
repurchafe ? 

StrsnJ^ If originally iotended as a mortgage, Whetlier length 
of time will not be a bar to miceming} 

As totliejf^, There is a difference hetween fuch an agree¬ 
ment as this, whiuli relates to a renNeharge iil'uing out of land, 
and an agrcenicut ivhtcb relates to the bad it felf# 

So 
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So like A lie the cafe of creating a rent-charge out of lanJs»«nd Mtt 
mongaging a rent-clurge, it of JifTereot coofiderations. 

Where a man takes a mortgage^ it it not barely adequate to 
the payment of the intertft, or even to a perpetual pajmeni of 
.the intered, hut generally the edate it double the value of the 
principal money lent* 

Iff indeed, any fetters ha<l been hid upon redeeming the 
mortgaged eflate, by fome original agreement, either in the 
mortgage deed, o* a feparatc deed, it would not avail, where tt it 
done with a ^lign to wred die edate fraudulently out of the nviitm 
haiidi of the mortgagor. 

tb< rcdeoipCMn, mth a Tiaudiilcal 4ct|n to pe the eftatc, tt wlU out cv^U* 

But where it the fraud, or the Inconvenience, in the prefent 
cafe? Tlieland irfclfit not parted witli, butk it merely felling 
a rent^charge, dridJy adequate to the con lidcration given, the 
uooA and in dead of having a chance for the whole clhtc, the 
lender of the money U contented to buy die iiitcrcd for ever, by 
way ofrent-diarge« 

1 have faul thus much in general | and now Iconic lo tlie par* 
ticuhr circumdancet in tins c&fe* 

From the agree me lit, and from the articles thcmfclves in idSp, 
it appcar.i plainly to he the inuntion of the parties, that after the * 
end of the three years die ir.tcred iko«dd be cliungcd into a rent- 
cKirgc, and be irredccniahleo 

Tiie objeffion ks, tliac the court will not permit a cleufe in the 
fame deed, or iu unouicr, whidi dull fetter the reclcmpt ion ^ and 
the obfervaiion it very tight, when applied to die cafe of a com¬ 
mon mortgage. 

But what hat been fnid by tlie dcfcndsnt*t counfcl, with ^ 49 $ ^ 
regard to the diarity, in very material, (not tliut I ivill Iqy 
down a general ntic, ynth regard to all churi^y money lent on 
mortgage,) for here a fum of aooA it left by ouc SutUnf which 
is not to be laid out at Intcrcd, but to be invcfled iu land in 
fce-fimplc, fo that the trudccs of tliis charity, being under 
an iDability of irwailiig in the cnnimoo w'ly, have put it In 
this method, and it is the will Irfelf that hat laid a foundation for 
tnnfafting it in this manner,mid has delivered the dvfendauct from f 

the fuggeiiionof opprclGon and impoucion* 

It it material, iu thepr^^fent cafe, llat here is no covenant in lacwnmoa « 
the deed, for the repayment of the mortgage money, which fliews 
a plain intention of purchatiug a rcnt*cLarge. nam for rcf«x- • 

ttifiat of tba 

Bortpie BBMy 2i m ktf lo fti 


* 

.V 


In general, indeed, this it no rule agaiuft redempdont in 
iommon and ordinary cafes, though diere is no fuch coveoanc 
(1)1 but here it it explanatory of die Whole feheme, and ioteii- 
tion of the parties* iff 


'V 




( 1 ) Ktng V. Xiitgt 3 P* w, 36 a* mtH 
435 . note< V. tinpttf poll. 


3 rel» s 8 e. Qmara^ Pn* CSm. 4*3' 
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Argoed lad Detcnnided 

• The agreement ia to rale a rent chargCt at the rate only of; 
perent* which wm extreotely fairt conCdering the interell a 
money kept up long after at 6 ptrteMt, 

Fi$yir and Lmnngtm i P* fPms* 968 * is tlie only cafe that comes 
near die prefeoc* Bm&om rerfos Nfwmnit 1 364* wen( 

upon a diftcreat reafoni and ia an exeeption out of the general 
rule*. 

I do not Hogty found my opinion upon the nature of the con* 
tra£t in the principal cafe« but on the great length of tifoe^ for 
this bill ia brought attbe diftance of 48 years* 

And though it is eery truot that tiie court will not fuffer a 
common and plain morta^ to be redeemed, where the mort* 
gageehas been In perception of the rents and profits for a con* 
fiderabletime (i}| keaufe it would be making the mortgagee a 
bailiff (a) to the mortgagor, and fubjefk to an accoutiti yet, in 
this cafe Parent* charge, there would be nofueh ineonveniencti 
for the perfori miglit cafiJy account- 

*But confidcr how much the ralue of money la altered fince 
1689, and Ukewife the value of the rent*charge» 

For if (he purchafer u'aa to rectmrey hit rtnt<harge now in 
1741, he could nut pofiikly purcliafe another with the 100/• that 
would produce more than 7/* a year { therefore if the perfon who 
had a tight to redeem had wMme fooner, fomethiiig more might 
have bm faid. 

Inhere 1 $ Hill another reafoti, that it would make property 
precarious t for if after* the three years it became an abfolute 
eftate, then it u afrtcliohl, and would be convered ai fuch (3); 
if confidcred as a rederinablc mtcrelt, then it is only perfonal 
eflate (4), this would crcnic great confufion, and render it very 
dilficolc for perfons either todifpofc of their property, or to fettle 
what kind gf conveyance is proper* 

Therefore, this bill has bwn properly cUfmlffcdat the Xaf/x, not 
lb much upon general rules, a$ upon the parucular circumlVancet 
of the cafe, and upon the likcners there is between tliis and the 
cafe of F/eyr verfus Law/rpM^ 

His LordOiip afEnncd tlie decree, but gave no cofti on either 

&le (5). 

• 

* Cm fbrSeo/. caaHScniion, fnn^ 1 Ttnt-<hi/|r to fre, vpeneen* 

Sirwa, thtt ir the^nntarvaanni to* lifrj HiUI nptiCP, aaJ fty totbe toe/, bj 

a^towAif, om. fco/. w The end of cTcry fis bmvUu, md Stall So thiidwtof hlf own 
rj|«-tjflw, then the fnoi id he irtiH ; ibe aort^^Ce wit nude about Sicy yetft Suce, 
ohta ibe lf|al IntereA of noney wta S ftrrrt't Lotd ChaK*ll«r Wa» «d. 

oflAioD, ibcr^H(>«harff V4» lOi tvilcesAbIc, and dvueed Ae bill (m ■ trili mSTiMl 
AmU be diteltbd. wfua UomgUM, i ITiai. aSS. 


(1) tf^mr V* Pifhriip poll, asy* 

(a j 4atf s6|* 

(j) t 403,404,, 

(4) Vida Her* OSLitt* so6« b* 
I* 


(4) As the hi!' was difah&d at tbS 
Rolls Lif. B. 1741- M. tig.I, 
aod that decree affirined upoB ibe re« 
baariag, ihe 4 arc of ihc cafe does not 
appear ia Jhg. fbUi^* 
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Astmiej Gejurdi ?erfui idw/etf^ Fetruarj 8p 1741, 


Cefe 302 * 


T H E qoeftSon wat. Whether copyhold luids rurrerfdered by Sir^.T 
Sir to tlic ufe of his will) aod derifed by him 

in charity, would pafi, as (he tcftator had not llgoed the bft Qieet) i|!.^ 
nor wus there any wimefs to it* rmA-UrrSw 

the Hit ofbittfill 

which cobfiM oTclevcft th« M €re of oKkh K« CfiiHv tnS SleS befwc ht fipvS Ok icAi mi 
were iben MV Hnmtfct. Md itttms rmJ $ht mhtid 

Eli*, (i). 

A ferirener Iiad orders to ingrofs it, but the tellator being m 
exU^tmiSf the rough draft, confiUing of eleren flievti, wa 
brought to )nm, and he figned only the two fird, but died before 
lie coukl Itgn die rcft« 

It was proved in the caufe, that the teilntor alhcd, before he 
figned tlie will, wliciher it was according to liU dire^ioni) and 
feritener aMired him it was* 

In fupport of the will, was cited mfiis 

2 A Wmi% 258. 

The Chancenor, though the will was not figned in the bfl 
ftieeti and without wimclfcs, licldit to be a good appointment 
of the iopyhold eftate for the cbaritt, according to the lUtucc of 
43 £/b« r« 4. 9 f CharUMt Ufa* 


C 49B ] 


( I ) TT^r/ r. ante 37. Jntrxej Crarre/ r. Andtt^:^ 1 Ff* say. 


Dr* 7 rti€C TCrfus KcUh^ Ftiruarj 1 a, 17411 


Ca(e acj. 


M R» K€ith^ mimfter of « 1 f 40 r;^AV chapel, which was a chapel 
of cafe to Saint piirifli, of which 

tbeplaintid* isthe reflor, being cited into the hifliop of Asne/Ws 
court, for ofliciariiig as a clergyman of the church of Sugittfui^ 
without being Ucenfed by the bifhop, and having been dciioun* 
ced excommunicate forty days, for cuntiifn;u'y and conicmpt 
of the eeclefiafticul lawii upon the UOi;>p*s ccnlficatc iuro 
chancery of dlls fad, the writ of fgnifizavit tiTued; and at a 
former Icji it was moved to qua(h the writ, upon die following 
exceptions. 

Fiijt, That the particular caufe of the excommunication i« not 
fet forth. ^ 

Ho particulars are mentioned in what manner Rfith 
eficiated, or performed divine fcrvlce. 

mrJiy% That it is not faid, that he has performed divine fer« 
tics fince the monition* 

It is not faid, that at the time of the escommuniok 
tioo^ ht •ffieiated withui the diocefe of tAmUn* 

{() Vide Sx fmid Lii/ltg poft. 3 V^ 479. 


LnvS Jldfdwkh 

OV«C-lw.«:d jU 
du* irkC^^diMU, 
upoA aiBotiM la 
^ujft tLc 

htflXlb.'rcwJt 
lulBdvat Co 
H’irtMttb tvstt 
to Ufui 
rjmmww 0 f 9 
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J^ifth^j^ It u not' fald, .bjr m'bic perfon, or m wbat manncri the 
excommunication was prunounccd. 

That it does oot appear when tlie excommunication was 
pronounced. 

excefii^ was, That Mr» Kci/.h » wlthb the toleration 

I 

The defendant having obtained au r.vdi;7 the plalntilPs 
counfel this dij Ibewcd catifa, why tl;c Ihould not be 

quaflied. 

In fupport of It was cited, Tie King sxrfus Bunnrd^ i P. lyrns* 

43 ?* 

/ nd for the exf.cption^, TL^ Ki»g verfus PpwW, Salim 293, 
and The ^een veifus IliU, &Jim xp4» and S Cs. td. yjin 
Tnlhfts eafe. 

IjORD CHAVCtU.OBt 

Tilts U a cafe nf as gre it confequcnce to the good goremment 
ant! difcipline of the church as can poflibly happen* 3 

I can take nnnee of nothing but what appears upon tkx sic- 
KIFICAVIT; aud the queClion before me is, Whether there Is 
fuIAcicnt 10 warrant the court to iflhe the writ of eneommiwhatp 

Now, ifehij gentleman is out of the jurifdlclitn, he is not 
without rcrr.ctdy, for he mat go io a court of common law after 
lentcncc* an well as before* 

a*ift muleriitl exeepticn u, That the particular caufe of 
the c«iMnhnuiuc.ition ought 10 be fet forth. 

It nut iKXcflary fur the ecderiailical court to ihew they have 
rightly proceeded, for if they liave not, you hare a remedy by 
app.ahiig to a higher eceicfiallical junfdl^ion* 

Uerr is ccnaiiily a defeription uf the priacip il caufc, and if 
fomc. of the matters nKntloucd ate within the jurifdiQton, it tt 
lufiicknt* 

It U I'lOt like the cafe of the King and Fiwler^ which was held 
unceitahi, us it was in the diajundflvc, Tythes or ^har eeclejiaf. 'tzat 
iuci^ fo chat ic might he eccJcfiafkical dues only ^ if it had been 
tithes and oilier ecdcfialUcal dues, it would luivc been well 
enough* 

As to preaching, there is no pretence for liis dobig it without 
licence from the biihop; the Came as to the adminilirlng of the 
fjcrainent, and celebration of marriage j for the canons of 1603, 
coniimtcdby a& of parliament, arc exprefs as to that matter* 

Here the ground of the contumacy is deferibed fpecially, 
which U more than is neceHary, for where ilie caufe Is fuflkient^ 
it may be fet forth generally. 

Tiz ficMd eseepthn^ That it is not mentioned in what manr<er 
Kehh ufTjciated, or performed divine fcrvicc, and tlierefore it 
might be iu bis own boufe, or a private chapel. 

But tlie word o^iaiiag ought not to be fo conftrucd { for 
reading payers, or a fermon, in a private faiuUy, is not per- 
forming divine ferviec. 

Diiw^r /erviee is the esprcfTion made ufe qf in fevtral afts of 
parliameut, particularly la the a£t of uuifonaityi 13 14 Cnr* 
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% _ 

rop. 4. ^ 7 .47. relating to the fcrrice in JFtlfo: In ferml other Tjttic » 
add of {arliamcnUi that dixeEt tlte reading of prodamatioiis, the 
orckr u, (hat it be read after dWine ferricct 

The wonl ^iciatt relates to Itis olTicc ai a preib^ter^ which 
ipnib mean lus doing it in a publick manner* 

It in not indeed neceflary for a minifter to hare a licence from 
the biihop of the dlocefe for every panictihr cafe, but yet the 
biOiop may fufpend him wholly where lie is irregular, till he 
fubmiti to perform hit duty properly: And it U not here 1 de« 
feription of the caufe, but of the contempt onlyi for which he 
lias excommunicated him. 

Tke fiurth txctfho^i^ That it is not faid, at the time of the 
communication, he oJGciated within the diocefe of L^don^ and 
therefore has been cited out of the diocefe, contrary to the fta- 
tutc of 13 H. 8. r. p. 

It is not averred, indeed, tliat he was reGJtnt in the diocefe 
at the time of the excommunication pronounced, but being 
faid ill tlie libel to be witliin the diocefe, I will not prefume 
lie W.18 not comniorant when tlic roonition iOued \ and to thia 
point, the cafe in I P. Wtm. 435. was properly cit^. 

There is another anfwer to this ohjcAlon; that a man may 
be red dent in one diocefe, and oome into another and commit 
the oOeocc charged upon him in tlio ^gnijicavitt and this, for 
the purpofe of Ixing cited, is a rcfidence fufficient, and lie may 
be profccutcd in die diocefe where he committed the offence, 
and imlcfs he was fo conGdered, diere woul<i be no remedy, 

B/^htnor^/ in Httrd, Rtp* 4a S. P/« 8. 7 V/a. 17 

Car, 2 . 

fifth fx^eptknt That he is not f4id to be aperfon in holy 
orders who pronounced the fentence of excommunication. 

The averment in tlie figniJUavit is fufficient, for the words are, 
a perfon lawfully authorized, which takes in the capacity of the 
perfon doing it. 

Sixth exetpti^/tt That it does not appear when the excommu¬ 
nication wes pronounced. 

Now the fignifienvit only avers, that he continued contumaci¬ 
ous, but the tmuinuj a and the tevmbws ad qxem^ b never 
fet forth. 

The laft exception was, that Mr. Keith b within the tolcra- f eoi 1 
tion ad, the ift of M*e, 18. 

The x€t of toleration was made to protedl psrfons of tender 
eonfclences, and to exempt them from pciuUics; but to extend 
it to ckrgymen of the church of Kng/and, who a£k contrary to the 
rul:s and difeipUne of the church, would introduce the utmoft 
confufion. 

Lord Chiictilor declared, that all the exccptlous muft be vvo 
ruled. 

VoL. IL H h 
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CASES Argoed and Detemined 


Cafe 3C4« Ling^oi verfus Badf^Jt^nuary 15,1741 (iV PUas and Dmurrtrn 
S.C. AftU J 95 * 

A^Ua coabUJ H £ plaintiff preferred his petition on the a6th of March 

‘iflS * in the matter between him 

MSfi?A|cncr^ £dd>, which vu difmiffedt but without prejudice to his 
Aceouat, Ior 4 bringing a hill foT the like purpoG;; he brought a bill acconlinglp 

the aihitrators and £^, and prays by it that he may 
H^nt tht le. harc an uifpeQion of all the accounts from which the arbitrators 
ncnlaceMnt, framed thcir awards and tliat it may be fet afidei and tliat the 

fiiif may account generally for all tranfa£lions during 

t ^rtt\yade4 st Oic his partnership with the plaintiff* 
eMns ^Tom 

flSjeAifli 10 the awjrS hi AjoS orfAttuUtr la the AfSiuam 

The defendant Bade pleadsp that in former caufes bet wee nf 
him and the plaintiff io this court* an order was made the iBth 
of Nnvmfrr 174O1 at the requelt* and by the content of die 
parties* that all matters in diflercnce between tlicm rcbtiiig to 
their joint dealings, or odicrwifc* Oiould be referred to CSW- 
C9*r* and tl^ award to be made outlie lit of Afajthts» 
next i and by a fubfcquQit order of court, with tlic confent of 
the pbliitift**s counfel, die time for making die award was eii» 
larged till (he iff of and by a diird order till the iff 

of luiruary | that the arbitrators met forty'five times and up* 
wards (die plaintiff and defeudant being prefent at the greateff 
part of the meetings), and liavtng fully licard and examined 
(he plaintiff and die defendant and their fcrcral witnellcs, 
made dictr award within tlie time Umited; aud among ubor 
things dcctartd that they had Uikcn t\h account oj the ottifianding 
debts due tOf or owng hj orfrom the contpisutnnl^ and the dfendant^ or 
either of ihem^ on acemint of their j.)hi dedisegs^ and they awtdnf 
that eaeh JbouiJ pay ami difehargt otu e^mrl tnofeiy file fevered debts 
therein snentiosied, {that it to fay) io Aimuet Torin 92/. ro/« gd» to 
Sling/hy Bethel SlL 18/« %d, and io ^ohn Hide 15 A v/hicb tijefiud 
arbitrators found to be then remamiag duefrom the eomplahiasit and de» 
festdantf or one f on their Joint accof/nUt be the fame more or 

than at ab^vc^messtioned* 

[ 502 ] llut the arbitrators hire fet forth, in a fdicdule to their 

award, an account of fundry debts aud effects owing to the 
^ partncrlhip, amounting to 5094/* (4/. 2i/*which debts and 
fecurides dicy awarded to belong in moieties to die plain* 
** tiff and* die defendant; and for the better getting in tlie 
fjme, the arbitrators did thereby recommeiul it to die de* 
^ fendant and (he complainant to conffiit that an order miglit 
** be made by rhu court, for the appointing a proper perfoa 
** cuiiverJan: in mercantile affairs, to collet in the fame for 
** thtir joint ufe, and in caic either of die parties (hould rt^ 
^ fufe to coufeot thereto, die arbitrators did make it chek hum* 

(0 US . a . 1742, fol. 630. 

«blc 
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^ ble requeft» to tliis court, to order tl&e fimci as the mod tiwevoD v. 

prol>9l>le meant to prcfcnc future litigations beween the faid 
** parties* 

That the arbitrators did award and declarci that, excluRve 
of the above matters, there was then due from the plaintifT 10 
** the defendant 9194/. 19/* di. on a jud balance, which they 
** awarded to be paid by the plaintiff to tb; defendant by inftaU 
mentaof 2000/. on each payment, with iotereft at ^perMt. 

** from the ad of die fame F^r/mry. 

** That billy they did award, that upon payment of the 
faid 0194/. 19/. 6d. by the plaintiff, hU executorsi tfr* to 
** this Gcfendant, Iiia executora, Vc, they the faid plaintiff and 
** tikis defendant, tlieir refpeQive ciecutora and adminiftraton, 
ihould mutually execute and deliver to each other refpedively 
** a good and fulHcient releafe and tbfdurge (the form whereof 
to t)C previoufly fettled by one of the Mufteri of this court, in 
** cafe this court Ihould be pleafed to give diredions for the fet* 

** tUng thereof), whereby the bid parties fhould rcfpcQively rc* 

** leafe to each other, all marten in dificrence between tlicin, re* 
hting to their joint dealings, tFc* 

** 'ilic defendant for plea furtlier faith, that all tlie faid par- 
** ticulars fo awarticd arc fair and juff; ail which maiten and 
** things the defendant pleads in bar to the pbintiff’a Ull, and 
fubmits to the court whedter he is obliged to make any furtlier 
or other anfwt*r,” 

counfcl for the plaintiff, confined himfclf to the 
objedlioQS againfl the am'ard, becaufc he faid the pka of die 
award mull fall to the ground, if die award itfelf ia not good* 

An auwrd muff be the judgment of the arbitrators, and finals 
and it has been lield to m a bad award, where the arbitraiora 
dirc£l ihaCcoffs (hould \k paid according to taxation. 

The fir ft object ion lie took was, that here the atbitratora 
award, that tlic debts due from the partncrftiip (hould be paid in 
mokties, by Lin^PoJ and EaJe^ and then mentions only three C } 
(lcIuH| 1*0 that in this refpc£l it is not final* 

Tilt fecond objefUon, that the arbitrators recommending it 
to the parties, to confent diac an order might be made by this 
couTT, for the appointing a proper perfon to receive in die debts 
due to the partncrfiiip, is deputing a third perfon to do an aQ, 
wliich ought to have been dune by themfeives, and therefore is 
not properly their own judgment. 

Tlic third ohjeclion, that the arbitrators ought to hare fectlect 
tlie rcleafe themfelvea, and not have left it to be ^onc by a 
Maffr^r under the order, and direQions of this courts dted 
1 At/i. 7t« Glover v* Bnrpift 

That upon the whole it was not a complete award, and there* 
fore the plaintiff ihould be admitted to go on with his bill for 
an account, notwirhffanding the award* 

Mr. Auomey General, counfcl for die defendant Radt, in 
anfwer to the lecond objeAion, wiih regard to die receiver, 
tlie arbi I raters could not do other wife, as it was uncertain what 

H h a would 
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weuld be get in, and therefore they could not award the cxa£t 
fttRi to each of the parties, but to be divided wlnn received* 

Lord C&afi^/Ur then put this cafe to Mr. Auorncy Gcjieral 
(which came before him, when he was Chief Juftice]$ Arbi« 
trators had awarded dtat cadi of the jrirties fiuiuld give fccurity 
to perform the award, but left it to a third jierfon to felllc the 
fecuriticsi and for thii reafon held ir to be a void award i com* 
pare now this cafe whh the prefeut, wl^crc the arbitrators hate 
referred it to a third perfon to get in the dei)ts due to the part« 
nrrlhip. 

Tu llus Mr* Attorney General f lid, the awird is fitia) as to 
the prom^rty, but the means of afccrtainuig that property is only 
recommended to be left to a pcrfoti appointed by the court ^ in 
the cafe nu'iutoncil by your J^rdfliip, tlie arbitrators afliiully 
traosfcrrcil io a third perfon, a pouxT which bdongeJ foldy to 
thcnifdvcs* « 

As 10 tlioobicAioti that tlie award is had, becaufc the form on 
the relcafe is left to a Mailer t as long as the fubdantlal part, 
tlie a>yardlng a rcleafe of all demands, is provided for hy the 
arbitrators; the bare leaving it to a Mailer to fetUe the form of 
die reicafe, c.in never vituie the award* 

Mr. JUffrraj the Soliritor General faid in reply, Tlie arbitral 
tors here have awarded t!dngs our of the fubmifTion, that nilcds 
the juflicc of the cafe between the parties, which vitiates the 
whole award, and confcqucntly is no bar to the account. 

laiP.D Cj:A? crLr.oit, 

Though the bill is brought for two purpofes, yet one is con- 
fen uentl a 1 to I he other* 

Kirll, to fet afule the award. 

Secoiully, for a gcti^rnl account. 

'Jlir* prayer of the bill to fet afidc the award mud be founded 
upon the Irand, corrupiiun,or mill chav lour of the arbitrators (0; 
for it weuM lie impropirr to come Into this court to fet it afivle 
merely for an objc£lion In point of form (a}« 

The otlicr part of the bill is tlie original right he hnd before 
tlie award. 

I nmd ccnUder the plea as it is pleaded to tlie bttcr part of 
the bill, the general account. 

For to l>c fure, the plair.tiff is infilled to an account, unlcfs 
the award U a bar, and tlurcfore the court mufl enter into all 
the legal objedions againil the award, which a criurt of law 
would have done, as it is infifted on by the plea to prevent the 
gcncril account* 

I own I have been a good deal doubtful as to the nicety that 
courts of law have ulcd, in determining awards; for ihey have 
formerly gone fo fr.r, as to make it almoft impofliblc for arlu* 
rntors to do wlut is th*, main intciition of the fubmilSon, the 
putting au end to diiicrcnccs between parties* 


(l) d Elite tyy. [i) Vide Qfsmfm v, Amb. 


But 
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But now courts of law themfeifcs have in fomc mcafure dc* 
parted from very llri£V tuIca^ as where arintrators rtfa cofts to 
be taxedj the judges have compared awards to jud{rmcnt!i at 
law^ which thou^di they muft have cenainty, yet the r>:tiu:rs tax 
colts, and therefore where arbitrators i^ivc fuett iltreAions it 
Hull not vitiate the award t though in the old mfes it has been 
held, that arbitrators could not in any indance de'e^ate tlicirpower. 

It may poflibly he worth wtiUc for me to conlider, as courts 
of law Uiemfelvrs Iiavc relaxed from their rigour and nicety in 
determining awards, whether courts of equity may not (Iill take 
greater latitude: but I am unwilling to do this, becaure it w*Do 1 d 
introduce coufulion niul uncertainty, and make a^rirds a tnised 
cafe, p;irt?y determined by arlntrarors, and ^mrly by the authority 
of this court-, and therefore 1 ebufe rather to coofine myfdf to 
one rule. 

* As to the firll oUjcckion, with regard to debts due from the 
partucrihip, I will not lay any weight upon it, for as courts of 
i;iw have faid, tlicy will never make a prcfonipnon to overturn 
an award i fo neither will 1 in this cafe prefume that there arc 
any otitcr debts due from the par.ncrfhip, than wlut are men* 
tioned by the urbitmtors rhemf( Ives* 

As to the fecund objcflion, with rrganl in the rcceircr, which 
isrecornmimdcd hy the arbimeors, I own I have great doubts-, 
but as the julUcc between ilu* parties is the matcri.d thing, and 
the award Iwing good to a common iiucnr, anfwcrs the purjicfe 
of panics in fubmitting to a reference, 1 am ot opinion ii » fuL 
hcieiiC, for in cafes of this fnrt, in mercantile a Hairs, which can* 
not admit of certainty, u would be too nice to defeat awards vi\m\\ 
objections of tins kind. 

It has been faid by the phintifT’s counfcl, that the arbitrators 
recommending it to the parties to confeut that an order might be 
made by this court, for the appointing a receiver, tsfe. and in 
cafe of the parties rcfufal to co ifent thereto, the requefting die 
court to order tlie fame, is a delegation of their power, which 
arbitrators cannot do(i)« 

And to Iv.' furc, if they have delegated their power, the award 
is void for tlkc whole. 

But Mr. Attorney General fays, what tlie arbitrators have done 
in this refped, is at mod but furplufagc. 

Yet if itafTeAcd thcjuftice of tite things fubmitUd, It would 
not be furplufage. 

But this fceins to me to be only a rerommcndation of the 
arbitrators to the parties, which is not tying them down to 
fubmic that a perfon fliould be fo appointed, but leaves them 
at large; and if the panics do not approve of this (clicmc 
why tlsen it is fuplufage only, and not a delegation of their power. 

The queilion is. Whether the arbitrators awarding tlut the 
debts due to the partnerfldp, when received, lhall 1 m: divided in 
moieties between the parties, is fudicient} and I am opinion 

(1) V. GnT^ick^ 1 5 a/i. yj. (i) Ltr^rr v. L$MHr, \ S, 144. 

XIn/. C<. 195. 8»C. Cm. 319. pi ao. ikU, 251. pi. ii« 
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Ificcoea it 15, for the arbitnton had no controul over the debton them- 

***' fcWeSi who might pa^, if thejr picafed, the whole to one of 

the partnert* 

Afbitiiton iwta To lay it <lown for a nile thatarbiiratori mud chalk out par- 

in which tlie award U to be carrieil into 
anM^itvrfuch cxecution, wouM be too nice, and overturn a great number of 
thcAwvdtow awards: for if this dodrine was to prevail, fuppofe one of the 

patties (hould releafe a debt due to the parmeilhip^ it would be 
a brrach of the award, for qyi dirimt mtdimn dlrhmt fmtm^ and 
the other party could luve no rencilyy but eulicr to brine nn 
adlion or a bill for carrying the award into execution, whic]! 
would make it cadiels, and no award could ever be elTcflua] to 
fiu\{h difputcs between parties. 

I cannot diink of anv other metliod the arbitrators could have 
purfuv'di for though it nas been faid at the bar, that tliey might 
have dircdled the parties to give fuch perfon as ilic arbitratorsj 
fhonid appoint a letter of attorney to get in the debtS) yet thia^ 
would not have been advifcablc, bccaufe if the perfon To 
deputed had proved infoiventi it would have been doubtful 
whether the arbitrators themfclvcs might not have been liable. 

The tail objcdlion isi the arbitrators leaving it to a MaAcc 
to fettle the form of the releafe* 

to cb« 

(Owl to siveUiroOioMtoa Mailer to feult the |biiB> 4ic« aol viUatc a&avuS. 


Wbarc arbim. 
Inn have t«af4 
tSrvItjfti, the 


Now the general rule in regard to making awards ii tins that 
arbitrators ftould award each party to give a rcleafe> and if die y 
doiiot» it is at tire peril of the parties. 

Here it is^ in tl^ firll placct fully and completely deferibed in 
the award, what the parties (lioutd do iu point of giving re- 
Icalcs, and then follows the reference to die Mailer to fettle the 
form. 

If the award had faid, that the releafe ihoukl be fettled by 
die court hr A, and then the arbitrators would confider whe* 
tlier they Ihould onicr a rckafe between the parties, diis would 
have been very diiK:reiir, and 1 fhould have inclined to diink it 
a delegation of dieir power, and the award ccnfcquently void. 

But liere they h;ive awarded releafes, and only leave it to the 
court if they tnink proper, to give dtrc£lions to a Mailer to 
fettle the form; and it vvould be very extraordinary when, I 
ihink, the arbitrators have done all that u necelTary, and there is 
no ocoalion for die court to interfere *, vet, bccaufe they have 
fail!, wc leave It to the court, therefore 1 mufl interpofe merely 
for ihe fako of making that a bad award, which, without my 
inUtrpoStion, would l>e a good one. 

Upon the whole 1 am of opinion, the award ia gooil to a com* 
mou intent, and die plea confequendy mud be allowed again 11 
the general account \ but the plaiutlff is not precluded at the 
hearirig of the caufr from objcCling to die award for fraud or 
fonblity Li tlic arbiiraion. 
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Pthruary i8» 1748^ Fiffi Hilary Trrm, Cafe 3^5, 

% 

A K attadimenc iffaed agamfl a perfon out of dill courts and wbm an at. 

the iherifr had the hodj m cultody^ and took a baiUbend tschmeatJut 
for hiB appearance, which he delivered to the pbintiff^ who 
moved at a former fed, that the fliehff mi|rbt bring in the bodv \ t 

and the court made a rule upon him to flUw caufe whf he did forhU 

not bruigin the body. 

ihuitift'i th, 

cowl «IU air^hirfe 9 nik mda the eo Aevr u«te why he 4oei not Vrii( in the bJly^ for 

the yUintifr U nei wUheut reiaeily, u he nuy neve on 4 ttfi <w^ neune4 for t aeitM|ci w the 
eonnty where the perfiM liTCb(i)» 

^rhe counfcl for the ihcnlF (hewed for caufe, that he had 
delivered over the bail-bond to the plaintiff, and had not the 
cultody of die body now* 

Z^ri Hardivirit allowed the caufe (hcvrn bf the (heriff*, and dif- 
charged the rule; for the plaimilf is not without remedy, as he 
ma^ liave a mclTett^ into the county where the perfon livei, 
which is now a motion of courfe upon a rtfi returned, 

though formerly the court allowed mcfleiigcrs to thofe particular 
jurifdidioni only where the IhcrilVhad die amercements thenv 
fclvei; but the rule now it to fend a mefiengcr into every coun* 
ty generally witliout any reftriAioii* 

(1) VUe An%n» I 1 16. IC4. t Bra, Cha.kcf. \%t^ 

a P. 30t. irtikh/tn v. Bti/ter^ 


FratHis Emes^AdnumJIrMor his FJixahfth Emss^ FlasnSiff^ Cafe 3060 
Thornes Hattctik DefinianU the Stall afttr Hilary 

Term 1742 (i). 


n^H 0 MAS Hancocky grandfather to Elkahrib the plaintiffi T- 
^ late wife and to the defendant, on the ad of 1729, 
made his will, reciting that he had furrendered ^1 hia copy- aeredtoibtuft 
•• hold lauds to the ufc of his will) and did riicreby give and 
** devife the faid lands to his wife Elizahfth and her affigns for 
life, and after herOeceafe to hU fon SupUuy till his gramifon ceaknUilba 
** the defendant Thomas attained the age of 13* and no longer, 

** aud fo foon as bis graiutfon attained that age, then he gives g^niSm anaJo* 
it to his faid grandfon, liis heirs and alTigns for ever, au this H ihaafeaf,), 
sandiihH that the faid grandfirty his hnrs tr ajjlgms fiould fay or chat 

caufi U bs fa/d unto his grani^vfghur Etizabrib Hancock the ^vesicco 

him ADd hit 

hein, 40 cvAdiiMB (hit be pn 14 ERuskah Bopcrtk bal* wklwii twa yfitn aAct ba attdw ay, and In 
dafjult af aajBcuto/iba 4p >• dva ibe laSAter Sava ERutknh UorfH' 4 pvwar le aatar mt.aa iba 

fCnU till IM 60 i. 994 paU, 

The taUacer died loon s/rer nukkf hU f.i*Mjbak KtirtrS mniad the lAd llvad tlU 

the dcfcsdaat aieiiued b1i ap oT > j» hat iit4 laUbaa iht two yaira aJhar he atulned ihu baH 
ii^rdiokU detf ced the 6e /. le be tJkS oat of the cof ybeld bads, ni le be pek co the plaloiiir. 


4 C 


II 


II 


(t) Regs lib. A* 1741. fnl. arp. 

H h 4 
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fum fffoftj pvtadt vHth'iH tw yers t^er tls ftuJ at* 

tftimd tis agt tf tvx9itp4brH^ nnd if hit fold grandfin Jh$iild 
** pen U dk Vfitbcr/t itut if Ut My^ then he ga%x and devifed the 
** fame te bitfen SU'pCen nattnek and his itirs^ en ewditm f faying 
** the fern ef ene hundred pounds U EUsAbiih Ha/teoch vsUhiu me year 
** afen hit^ Siephen Haneeek etftys the fmd premffes hy virtue ef 
thulafe ievife\ and hii will furdier wa»t thit if mt faid i^and- 
bn or fon Qwald make default in papncnt of the bid fum of 
^ fiaty poundti then it Jbmld he iaivfu/ fer l it /aid grandtmgh/er 
** EIrsaheth Hancpck, her executors and admini/h'atofs, to enter into 
** the bid prcmid^i and the rviiti tliereof to receive and take 
** till the liatf pounda Oiould be paid.** 

The te/lator died fooji after making his wiU| and his fon 
Stephen proved lU EJmaheth HuMeorii married the plaiiuliFi ai^d 
lived till after the defcn<Uut her brother attained Ins age of 2^, 
but Jkd before the two yean were expired after his attaining that 

It was infiftcd by Mr. Jf^Uhralam and Mr* Capper, counfelfbr 
the niaintllFf that the ftsty poundb was a vdUd legacy^ and 
tnnmiinible to fJizaheth't rrprc£enutivc» 

'flu? cafe of Ls^rfhef verfus CouJm 6 June, 1711 (l), upon a 
rehearing before Ixiril Hardrukhe, was principally ridjcd upon 
for the pkimtifl*. 

Mr. Brown for the defendant infiftcd that tlic 60L (bould 
link into the inhetiiancci ai the lime of payment w,\s not 
come* 

lie cited Carter t* 2 Vt •-«. 6 1 7* Tc/trujy verfus* 7 V«r« 

nay. Free, in Chttihery 290. and //«// vcifiu Nov, 8| 173d* 
before Lcrd Hardw*ie, h'ide 1 Trary jitlyus 
I/>nD CnAncr.LLor.i 

Ail tkefe cafes depend upon rlrcc'nilanecs; the prefent is a 
particular kind of cafci and difKrra fre-n r.U the nthers. 

The court has often iil tlwfe c*\f. i laid a good deal of weight 
upon a child’s dvhig before and bi forc ihe portion is 

wautcd> but hcsc NUzaheth Niwr^'t was married loino years l>e« 
forelhcd:c«U 

What is the opcntion and cOvQ of the dcrlfc in point of law ? 
I tal:e it to be a coiuliMon.d limitation f2}» and therefore what* 
O'er right Etkaheth gained \h I’cby is a leg^ eftaie. 

She need not have Teii*uetl Iwrci on the common fuggefticiti 
that as cone but an heir at law can t'.ke advantage of a condition 
broktUi that (he is without remedy at ?nwi fer^ upon default of 
paymenti it is fpccially provided for by the will, that fliCi licr 
ettcutors, and ^ninilhators, Jball hare a power of entering aud 


(1) AmU lay. 130. S. C. tini, poft. 3 voI» 3x1 VI r eciam 

(1) So fh'tgg w. fi'iggt ante 1 vol. c^i«f r. F^, Com, y%^ Hu/^oh v. 
jSs. Tu^^atl V. BituheM, Anb. i6y« RnopUy 1 P’f. Lwdny f» ifarfia, 

170. 1 Bro,Cha, Bey, 114. S. C. Jeale Jmi. Sjo* 

T, Tkehaer, Aoik% 703* ^ZvrsM.! ?• CV* 


bolding 
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}ioldin;;till'f:iti8fie<l (i): Becaufc EHzahtth within the t\ro 
year8, h it either a breach uf the conditionj or an exeufe for not 
pjving the (isty pounds ? 

It is fiul the condition is become impoHiblc: hut I am of opi¬ 
nion it is not; for in point of law the crTidttion fubfiils, uot- 
wiJiftanding (he died within ihc two yrurr: 8u;>poie a bond 
given to payabli: at a future time, withent naming his e2:c* 
cutors, adminiftrators nr aiFigns, why if dies before that time, 
h!a executors, though not lunirJ; would be imitlcJ to fue upon 
die Imid (a). 

If the hufband then, as adminidrator in this cafe, could re¬ 
cover it, even at law, han it been ever held, that bt-caufc he has 
a legal remedy, therefore etjiitijr will nor gi«e it him, but ought 
to adlicro to i:sdrlrt rules, and h*are him (o htw ; confidcr what 
confuilon this would make; lor even after ih*t admiuillrr.tur 
has recovered ;i judgment at hw, the dt^rriulunt would have a 
right to conic into tliin court« upon piwmciu of die fixty pounds 
for a redemption, and dils would occaHon a circuity, ami tw*o 
fuits ill {lead uf on , an inconvenience wliicU Uiis court ahrnys 
avoids, 

H'hc r<*nator*s appohiting two years after his grr^idfim nUained 
twenty-three, for railing the livty poundr, fecins to be done 
merely /ir /ie r»wiw/.Vw ff /iv r/rntt (3J. 

'1 he c;ii*c of Tortrff'$y veil us ctmws the ncarefl. to tliis; 

but there the child for whom die pruvirmn was mode died \cry 
young, at fiti: or fix yoari of agt*, Ai dial the portion not Wing 
wanted, the court csercucd a ducreiionaiy ^»ou*cr, and would 
not ralfe it. 

Here is a further circumflancc, for the will fays, if ftrj faUl 
grauiffm JbvtIH Jw, (tt vtwA *f /Ik vi'i/A 

Suppufc Thfiu\s Htinecik had died M'ithin die two years (for 
if he h»ul died after, Kliz»tktb would have been iiUitUd only to 
the fixty pounds) and the money had not been paid, and he had 
left a fon, and the fon had likewifo dicti witidn the two years, 
and then Elizdhtb had died before the year wv.s out, whi;.h the 
teftator had allowed to iliwaci A r payment of the icrA 

would not the plaiiitid', as rcprcfeiiiativc of El'.Zithiby be-n in- 
titled to the IC0/. ? Molb certainly he would; a:id tliu cafe of 
King ' erf us Widen ^ iutfei 'm Lsrel «/w. 117. il for this 

purpofe c ^ in point; and fn»ai Ik'iut may he argued, tli:t 
the iateniioii of the tellator was, that his g]anduu;^litcr*iV//« 
sahfb (hould have ouc or the otiicr. 

Upon the whole, I fee no equity at all for raUng the portren 
from Utiz 4 tbeth^ or fending her rtprefentarive to law/ and Ui<*ri> 
fore I dull decree the (isty pounds to be raifcd out uf tlic copy- 
bold land, and paid to the plaiutjd* accortling'y. 
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(0 W/V. ante 1 vol. 3S1. 

Sbeemsa v. CMmx, poft. 3 voJ« jss, 

(a) I Sail, lyo. 


(3) Vide l. 9 ^tfvr V. Ce 9 .iiur, ante isp. 
note. Saertfuta v« imtiaff pud. } vul. 
319. note. 
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D.irivtni TCrfus February 27 ^ 174 ^« 

T H E qufdion was, if a bill is brought againll one partner 
for a joint deraaiidi and the other U uot amenable to the 
courtp being out of the kingdom \ whether the partner before the 
court (hall pay the wJiolc, or one moiety of the debt. 

Lord CHANciaLoa, 

Upon coniidering tliis cafe, I am of opinion, tliat ilie partner 
before the court ought to pay the whole. 

1 *his IS analogous to the proceedings in courts of law, and 
T ^»r *** court* for where a defendant is out of the reach 

of the court* and cannot be made to appear, it amounts to the 
im ihjBs Mir fame thing as if the plamtilT hail taken out procefs for want of an 
appearance, and carried it through tlie whole line of prucefs to a 
VAnt or uk ap* fequeilradon* 

fCviBcr* 4 ai 

S4irjod on WI fc^ooftMtioa. 


Wheiowie pan* 
Mr W out 01* tbe 
RiniSon, tha 
pvtner before 
the cowt AeU 
iho whole 
•t' 0 joint Sc • 
awd. 


In this cafe it is in ?am to take out procefs* bccaufc the joint 
debtor is out of the kingdom. 

^*^6i£eT* exception Pur want of parties here, it in the fame nature 

*'puuAiiiw" ^ rn ibjtcmcuf at law, but if you go upon die merits 

«uL oT portlci, there, you can never take it up again. Now, in equity, you 

exceptions at die hearing of die caufc, or you may 
Scaur, but ^u dcmur for want of parties. 

CiOABOC plo^ it 

io .bouoMnt ot Ia», after jroa have |oae gpoo tbe saenu. 


Mirwfwhtrt Jn the firft place, what is the method of proceeding at law, 
dim will ^ demand, if one of the creditors will not join in 

3 »hi ini^ac- the addon, he is fummooed and fevered* if lie will not proceed 
cioa, Iw it fmn- loiotlv after fummons and feverance, then tlic other creditor has 
red, aiMl i)>e judgment qf^jequaturfiLiW. 

•Lberhani^- 

xXftJfilum 


mcjii 


xvbeiv M adiM * On the other hand, if there are two Joint debtors, the credU 

tor muft bring his af^ion againll both* but if one only appearr, 
cnV^^Mie"" ^he creditor carries it on through the whole line of piocefs 
to an outlawry, againll the perfon not appearing, tlicn he muy 
proceed folely againd the other, and (hall have judgment for his 
whole debt againll the perfon appearing, and judgment only by 
default againlt the perfon who docs not appear, whicli is all that 
hecaudoVith regard to the latter* for, as to Ins goods, they 
are forfeited to the ctowu upon (lie outlawry. 


an\y ippe^r*, 
the cnSitur 
aujtImvc juils* 
meat for ]ii 

whole debt A« 

ploftthc per¬ 
ron afpeviuf, 
ini by Cefaulc 
•SiAft the ^r- 
luA who Soc. unt appeir. 

(•sn 3 

(ij Vide Cni^f/v. C^, Pre. Cka. 8}. 
LLtea, Buab. scoi 


t Ai, 7). S. C» *Re^rrf v« 

'Jlir 



til tlie Time of Lord Chancellor HiinvicKi* 


The proceedines upon the aA'for maLiD^ procefs In courts of DAtwsvT 
equity efftAual againtl perfons who refme to appear, 5 G# 
a* e. 15* /« 1. are as follows, ** Upon the defendwt*s net ap« 
pearing, the court mzj order ihe bill to be taken/rr 
** and make fuch decree as ihall be thought juft, and majr there* 
upon ifliie procefs to compel the performance bv an immediate 
fcqueftration, or b^ cauling the pofTelBon of the eftate cr ef- 
** fcAs, demanded by the Ml, to wdeUvered to the plaiutilF, or 
** otlierwifci as the nature of the cafe lhall require.” 

Before the aA, you might carrv it on through the whole line 
of procefs againft a defendant, who did not appear to the fc* 
quell ration, and no funhert but you might, notwidiftanding, fet 
down the caufe againft the other defendant, and hare a decree 
for ilie whole. 

If you could do this before the aA of parliament, where a 
perfon was in the kiiigdore, but oblKnatcJy rcfulcd 10 appear, 
much mote ought the court to make a decree againft one put* 
net where rite other is out of the kingdom, riut iin account 
fliould be taken, and that the wltole which appears lo be due to 
the plaintiff lIiouKl be paUl by the defendant, the partner wlto in 
brought to a hearing; and his Lordlbip ordci^ it accordingly. 


Fitzir TCrfni Fitzer twj S/ffhen/p Fthuarj aa, 1742* dl* 308* 

L ord hy his will gare an annuity of 50A a year, 

<luring life, to Cai/Mrlnt Adair^ now Fitutp die plaiuti^ will ^ aa 
ill this caule, payable quarterly, aud by a codicil, dircAcd tliat 5?^* 

■ 1 1 • « 1 1 1^*1 t ^ *p. WlheplMMlff, 

all Jus lands would be charged with the payment of it. JurwM 4 ^ 

la lysS, mar* 

rUS thf Fittur $ ja itsS thry agreeS to ^art 1 hy • 4erS of Terantlon, tb« hubaad wve- 

Aantci CO Jtow Uev 14/ ovtorbU mta cSitti 4o4 94/1 norv, m be pjM suvurly, out of tb« 

anpuitjr vf 50 /. Md 10 A a yctf to hil Saagbeor* by the pUioUtf, ibr bar rtuiauaoACc, to be goar* 
Urly. 

Tbt bill ia bmosbt af4lnft (he bSftu4, and a embitar of hli> Cnee the emotion of cho 

4ec4 of feparate nuiDieiuncOi to have cbe ennb of (hat deed pertonurd* 2 >trdO^r^kit 4 *tru 4 m • 

rWwo thepreyte 0/tU FM «j e‘g 4 i^ thf hfjhtwd I tEd ax t 9 Httphmt ti 4 t h$ MmUmt nMi hk tUm 

nUthffhdtkifhEd/fiihm luddt. ^ 

In lyid flie married the defendant/'/fzrr, and in 1738 they [ 31a ] 
agreed to part, and by a deed of fepantion the boiband cove* 
nan ted to allow her a feparate maintenance of 14/. ptramu out 
of his owu eftate, and 14/. more to be paid quarterly to her out 
of the annuity of 50/. and ta/. a year to his daughter by the 
plain cilF, to be paid quarterly, to fuJh perfon as fboidd maintaiu 
the daughter. 

The bill was brought by the wife and daughter againft the 
hulband, and againft Sitplcnsp who is a creditor of ihe hui^ 
band's, ft nee the execution of the deed of feparate maintenance, 
and to whom all his eftate real and perfonal has been afligned, 
purfuant to tlie direAions of the infolvent debtors’ aA, a Grs. a. 
r, aa* ip have tlic truft of the deed performed* 


le 
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CASES Argoed and Determined 

It tm inlilled by the defcndnnt Sf^picH*$ counfel, that t]ji^ 
was a voluntary deed, being made after marrUgCi and tilth rc* 
gard tocreditorK is fraudulvni and of no confiJeration, and clearly 
witlim the St. 13 A/m, t. 7 vfy!^s cafe, 3 8i< and Ay, 

Of/, 148, were cited to Uicw tliat natural love and dTcAioii 
u no confidcration, 

Fer waft in^fted that the 13 A/m. fays only that 

it ihall be a good connderation, and not a full and adetfiiate 
conluleratioii: und that this conveyance if £br a good, thnugli not 
an adcfjuate one, has taken it cut of the /latutc. Fidi /Mtj 
verfuft M^Jiy C</. in Cb, in Ld. 7 tdhft tUnt 64* wjs cited* 

Thev argued lILcwifc from the lucoiivemcncc that would 
arife ir fiich a confYiu/licui iliouhl prevail, as is contended for 
byibc creditor's counfcl, bccaufe U would be almoU impofliblc 
to inuke a fctticment of fepamte maintenance, tliat would be of 
any forc'C, wlmb though they arc not dcfimblc, yet are too ofte^ 
iiCw'eiTury tilings^ for the hulband by contra£lingdcl>ts arccru*ar(^ 
woiik! have it in liis power to defraud the wife, and deprive her 
of any maintenance. 

*1 he true coiiftru^iion, tlicy faid, upon ths llatuie was, that 
wlunc a dce<l U merely volumary, and intended us a fraud, that 
it thould be confidv'rcd as fnuululcnt agaltiil creditors, but wliere 
there Is fojnc confidcratioo, though not a full one, that it ihould 
be oJki^wife* 

*riic creditor had him in execution only yo/. and i a years 
afurw.ndft the hulband took the advuutagc of tlie infulvcnt debt* 
ors a£b. 

Load Chamcelloi, 

Have you any indance of it*ft being held in this court, that 
1 conveyance from a huiliand to a wile wiiliout any pecuniary 
tonfidcrntion moving from die wife, has been held to be good 
againtt creditors i 

Mr# Attorney General, counfil ibr the plniiuiiT, faid that 
indeed natural love and afiedliun alone would not be a con* 
ficleration ; but here there is a very good one, the maintenance 
of the wife and daughter i for fuppofe the wife had inlUtuted a 
fujt in the fpirttual court for alimony, and die hurbaud by way 
of defence had inf Aed there upon his deed of fepnratc main* 
tenauce, diey would have conlldered it aa a provifon in that 
court, and given fentence againll the fuit, whi^ thews that the 
ecelef atUcal court do nee hold it to be voluntary, but binding 
upon the parties. 

Lord CiiAKciLf.oa, 

I hc c|ueAiou is with regard to the deed of feparation in 
173C, and the trufts declared in it, wheiher they are fraudu* 
kilt wUbiii the 13 J'dfZy ag;uDft the defendant Stifbenj the ere* 
ditor (i)* 


(t) See 0»/f I vol. 15. Xif/cfl t» 


It 



in ihe Time of Lord Chaacellor Hamwicke. 
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It is certain that m vj conreptnee of tlie huiband H'zt is FmrK v» 
Toluntiiry, and for his own beoefiti is fraudulent agatnll cre* 

(Utors« c<<AvrY*De'’ of 

Confidcr then whether this truft deed is not fo. ^cIiiuSjdS '» 

'The pblncilF before marriage was intitled to a rent*charge of 
50 A a year for her life from I<ord River/i ciUte^ flic manles Tb*' 4hu&ma 
the dcfaidint Fitter^ and for feme time afterwards thc^ lived 
together as man and wife, and though the hufband hj law is 
bound to maintain his wife and child, jet fliti the funds out of >(*t I'miJs 
whicli the maintenance is to arife arc liable to his creditors* 

This being fot he convcjrs the annuity to truflees to fecurc n> rife, 4re lU* 
tlic payment of 24/. Mam. to Uw wife, and la/. to the ti^wiiwuc- 
diughtcr. 

It has been inflfled on the part of tlic pLiintiiT, here is a fuf* 
flcieiu coufulcr.iti')n, tliongh it wns admitted cii allhamfs 

that natural affedion alone is not one; but 1 by no ine^ns 
allow this is a coiiflderauoii, for if it was, a huiband and wife 
need only agree to put feme part of lu cl) ate otit of his j>ower, 
by vefling it in trullccs for licr fl.pnrstc ufein order lod^fraud 
the creditors* 

The cafe in tlic ipiritual court pnthy fhcAttorney Cure cct-cei 

upon the mifbehaviour of the huiband, and is *fu’ drUTuiin ion * fpiricMi 
of a court cf jullicc, who have jnriftUclioii hi iliefe r;f.'S be- 
fidcs their decrees for nlimnny and inaimcnancc arc only mti'i runc^ 

the pcrlbn nf the hiilhand, and »lo not aflVA any part of tlie cllatc, 
lo ai to take it from die hufb.uurs crenucrs* kiuUrui, imc 

n.»: IN'* 

huftand', clUu ai to Ukt ji fruui J<ia 


A provifo In die deed of feparate maimenanee, that if the wife 
contrails debts whereby the hufband is ch.srgcabic, diva the 
deed is to be void; fo that norwiihflandijig thii deed flic auay [ 5M ] 
at any itine difaTOwir, and take up goods accordlug to her rani., 
for here is no covenant on the part of the truUccs to iuJcinniiy 
die huiband, but refls barely upon the agreotnent. 

It has been argued for the pUintif, t!*at the Inifbr.nd Is Jc* 
livcrud from the burden of maintuiniiig hi*> wife and daughter* 

13ui hcre.is no covenant from tlic tvulUxs or rebiit):i» uf the 
wife, that the hufbaiul Hull not be to allow he r a grrsicr 

maintenance, or diat ilie hufbAiul lluil l)o dill barged from fuch 
maintenance* 

It is Hill flrongcr with regani (0 the daughter, fer flic was 
an infant at the time the deed was c:;ccutcd, and could not be 
hound by it ^ and bcfidcs the futliCr by natur«: is obliged to main* 
tain her I fo that the parties arc nut bound at alU 

Then confldcr it as an aflignnictit which the huHuiid lumrcif 
may nuke ufe cf to fence againfl creditors, and confcqueiuly it is 
fraudulent*. 

This cafe Hands quite abflra^cd and u.ikcd from auy cafes, 
where there may be u corenaut by ivlub>r.s of the wife to indciiw 
fiify die huibsud agaiidt debts vf*thc whet bull will not now 

<!e tern due 
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determine what the conftruQion of cren fuch a deed would hff 
with regard to a hull)r(nd*$ mdhor^ (i). 

Tliu le nut like the cafe of yeftfs verfus MftTjb^ for there 
looA wa« paid hj the wife’s rebtionst and I am not to weigh 
conCtderatlons in too nice fcalet (a). 

'rhe next cldiig which ha:4 been infiftcd on for the phiiitiffiir 
is, that fuppofing tio fuch deed had been executed^ as it was a 
rent-charge of the wife’s before ntaTriage» and the hulLand 1 ia<l 
become a bankrupt^ tlie court would not latx decreed it to the 
afFignees during the life of the liuflund* unleb thejr had firll 
agreed to fecurc Tome proviGon for die wife« 

Tills is the cafe of a freehold ofa wifei and devifed to her for 
lifc^ and during the coverture the hulband might hare a legal 
remedy by diilrcfs for the arrears: but he could not have con* 
tfpi Kmtiylj reyed it away to her prejudice^ for if die had furvived^ flic would 
hare been in titled to the rent-charge again* 

Mdsietf widi- 

swt WUi fir A obUjed to sukc a fmiioa f«c kU «ilSr« 


TIm httAand 
darini the a 
««rturch*i ■ 


CitdiWn in 

banknirc esfea 

arv intilJtd W 
the inureft the 
httAandkaain 
the wife'i 
tBt/fim dwieg 
hUllfe. 

fs's ] 


Would the courtt where this is the cafe» have Iiindered the 
hufband of his legal remedy by diflrefs, till he had full made 
fame provilion for his wife: I apprclivnd by no means (3)1 any 
more ilian they would do it w*bcrc a matt marrits a woman felfed 
of lands in fee. 

* And even in the cafes of afCgnmcnts of bankrupts cftates» or 
in the Ute cafe of Jnvfun verfus Mwi/M ^ r <vm’ .* 0 < 7 . 17, 
I74a» vide ttNU 417* the court have not determined that credi¬ 
tors arc not intitled to the intcrell tlic hufband has in the wife’s 
m aciion during his lifCi but have recommended it to tliem 
to allow a grofs fumtothe wife by way of provUion, and to take 
the reft to tltemfclvcs to prevent a greater trouble* 

Mis Lordfhip decreed that upon the plaintilT Mrs. Fitztf^s 
paying the defendant Stepbetn the remainder of hit debt^ that 
Siepbews (hould releafe all his right to the annuity to the tfuftec 
of the deed of feparate maintenaucc. 

He decreed Itkcwife the trufts of the deed to be performed, as 
agatnft the defendant i'V/srr the huiband. 

Cofts were given to the ered'ttyr 


(1) Cut it has been (tnee determined, that Rfp, 90. Kia^ v. Birverr, ibid. 93. 
a covenant of indemnity to the hutband w, CplUpfittf ibid. 3S6. 

by truftees againft the debts of the wife, (s) hfidMfe 9 me v. M/rUtv, poll. 5s t. 
Is a fydicient confideration at ag^inft (3) v. ante 420, and 

creditors* St^htas r. 0/iV» a Bre. Cba* rcfercoces* 


Cafe 309 * 


Feere vcrfus Claris Fetruerj 2a» 1741* 


WheremSfiv A Bill wat brought by a leflee for at years^ under tlw Dean 
the WifaiaiM and Chaper of H'lnct^ert agamft a Lord of a manor, and 

Svg tenant of a particular houfe, that it might be pulled down> as 

hin« elJ the 

sanies hclurs the esarW »b» w McefTwr tsioske tk aetersiattieo csmtIcVi aaS is sviet the ^vefiioB. 

it 
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in tlid Tune ct Loti ChanccBot Ha&dviccs* 

It obftniQed (he way to his fields^ and to be qi^ed 

in the poflei&on of the vay for the future* 

The defendant^ counfet objefied for want of pardei, becaufc 
the Dean and Chapter of WinchefUr^ who are the owners of the 
inheritance, are not brought before the court* 

' IjOAD CHAKCSLLOm, 

If the relief can be only temporaryi it muft be kft to law | 
for in cafes of tliis kind the court will not interfere untefs they 
can make a tailing and permanent decree, that fhall for ever 
quiet and fettle the right, and will not decree it for a particular 
term only* 

The plaintiir here might as well have been a tenant for one 
year as twcnu*one, or even a tenant at will* 

If the queftion wns concerning a right of common, though a 
Icafeholder might cRabliQi it at law, yet if he brings a bill here 
to cRabliih fuch rij^hr, was it ever done without having the 
owner of the inheritance before die court \ die fame rule noldt 
upon a bill brought by a Icflee for tithes, or for eitablifhing a 
modus (i)| fo is the pradlicc of the ex^cquer; for die gene¬ 
ral rule is, that if you draw tlic jurifdiAion out of a court of 
law, you mull have all perfons parties before this court, wlio 
will be ncccfTary to make the determination complete (a), and to 
quiet die queltion* 

The cafe of Bujb verfus p 4 \r, in 530* is diftr- 

ent from the prelnir, bccaufc the defendant there refted entire- 
]y upon a forfeited mortgage, and did not fet forth who the 
owner of die inheritance was, or pray that he might be made a 
party ^ upoit the whole, dus U a good obje£tioa for want of 
parties. 

As to the ohjcClioA of not making the rcit of the freeholders 
and lefltcs of the manor parties, if di^ do not think proper to 
difpute the plaintiff’s right, die plaiiitiiF is not obliged to bring 
them before the court; but if tliey ihould not fubmit to the right 
he claims of the way, a decree agaiiiil the lord of a manor will 
not bind copyholders in fee, or fmholders for life, but they may 
controvert die right noCwUhftanding* 
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(i) if yVi V. PiUtMSim, aute 1 vol« 282. (2) P^wief t. 

sstff 296* 


SluJal verfus Jfijtli Fthniary 1742. Cafe 3to* 

T he bill was brought againfl the executors ol Sir AWg^jof * 

JAjH for a legacy of 1000/ (i)* leoo/. livto 

Sir will was dated the 4ti of Afa^ *738, foon after- if 

wards Mr*the plaintiff's late hunniid made his addrefles aidnurr, not 

n^S( 4 f 7 tht 

$ooK rirrn spoa iho awniic io the 

(t) le does sot appear that there was any particalar dwe appoiated forpsy- 
mrnt of this Irgscy. • 


to 



5 CASES Argued and Determined 

M» 99 At T. fo her» and forae time in Juf} folloadng applied toSir 
jisY&K. unde (I), for his approbation, who being utisfied 

v'idi the match, faiilhe would give him 500/* but us it was not 
convenient to let him have the monejr, he would draw a note 
pafable to him on the 25/^ of Afareft 17 39, and Icnlge it in Mr» 
Htir% handi«, to lie delivered to Mr, StuJuf after the marriage 
wai hud, (which he did accordingly), and alfo fatd that he would 
leave fomething to Ids niece by hU will, but that he would not be 
put under any obligation of doing it. 

Tfpon the 19/^6 of Aa^ujl^ t 73 d> Sir died wirhout re* 

Toking his will, and the very neat day tlie phintifT and Mr4 
were marrictL 

Tfic quel.ion is, whether the legacy of 1000/• given to the 
flaindJTuiulcr the will is fatisfied, by tiie 500/. given upon the 
marriage iti the teftatorU life •time. 

Mr. Suli’^it-'r Caeuer.d lor the pbiRtllT, 

Argr.cd th.it this c.ifc is not wUliin the general rule of pre- 
fumpuve for when it li;'.s been fo conftnivd, it is 

wlicrt? cJ'c l)cc|ucfl ur.der the will is exprcf^Iy given to a daughter 
fora ^lortion; aiiJ verfu.^ tyhkm^rCi'x P. ty^ 68!• 

[ 517 ] Here the legacy r^f looo/* is given generally to the plaintilT, 
w'.o ii the icitator*s grand niece : there’s no ground to imagine 
ihu b.'caul'o tiic tvOacur gave $co/» in his lifc-rimc to the huf* 
band, *.j inlcndi'd ic(h’'dd in pan fatisfaclion of the plain* 
thPa yik vr/'t verfui Jaft, 27, 1742 (t). Sclidcsi . 

the no:; ,!iv”n t> ir.c ht:ruaud was by no means for her benefit, 
for it mi;fl»'. h.ivc^ tnc to hU ei^ccutors, nor was there any fettle* 
nert by the hu'ljund in coniidcraLiou of tlic fimi fo ad- 

vanc. d, and he is now dead inf< 4 vcnt« 

Adu A*ro»*iK*y (^ncral for the defendant the executor fairf, 
tliar a^ ihc was confulicd on the match, and not her oi**n 

fsiiiu'i*, olr 7V*i**^ frauds iu amlconfcqucntly from 

the ii.iUnc of the cjfc it was intended as a portion. 

A flrong elrcuinllancc to Ihcw his intention with regard to 
the plaiitiiir, as, that notwith(landing the tcllator had given to 
ancthci* niece A/jrt'itret //r//, a legacy of looo/. yet upon n^U 
VA xing h.er afterwards 500 L upon her marriage, he toM hie 
f^cTCtary Mr« that now ihcihould have but 500/. un¬ 

der ! he wid; and though it docs not appear that he exprefl*- 
rd hicirdfir. the fame manner upon the niarrlage of Mrs. 
efa^, yet it is moil natural to fuppofe that his intention was the 
fame. 

1*1 e Chancotlor made two quedions In this cafe, 

Phft. V/liether there is aprefumptlon of fatisfafiion, or an 
•dc vption of die legacy, by what blr J^rph Jckjtl did afterwards 
^ in his lifetime. 

Secondly, If there is not a general prefumpdon, then whe¬ 
ther there is any thing in the caufe which amoun s to a proof 
tliathe intended it as a fadsfa£lioD. 


(s) She was great niece of the hslf (1) 8.C» 

blood by the luotbcr's iide to $ir 


This 
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lliU mufl depend opon che note, and Ac eridence. Sivbai ?• 

Sir J^tph bf hi$ will lw» pvcn to lUc pliintifl^by the name of J***^^* 
BUzitkito Parfwy and to Ahh Patfw her filler, a general legacj 
of Tooo/t a-piccc. 

About ten weeke after Mr. Shuint acquaints Sir Jeijit 
with hi^ intention of marrying the plaimiS*, wIlo approved of the 
match, and immediately drew a note for 500/. payable to S6i^ 
diii the of Mttreb next. 

After thii converfation, and the giving of the note, it appears 
to have been tlte Intention of the panics to have tnarri^ in a 
fortnight or three weeks at fnrrhcll. 

The queftibn Is, if there is any prefumptjon to be drawn from C S18 J 
hcnce» 

1 am of opinion that if the cafe refted here, it would not 
create a prefumption of fau$fa£lion either of the whole loco/, or 
part of it« ^ 

Tlie general run of cafes is upon a fathet^s making provlfion by whriv sfithtr 
way of Mrtion fora daughter in his fifc*time: this is truly faid to ^vunUttey 
be a debt of nature from a ^tent to a child, aud though'he gives 
a legacy generally under a will, yet lie mull be uoderllood to mean w 

it as a ponton; and therefore if he gives a fum afterwards to her vAStrODad w 
upon her mnrriagCi it is for the fame end, and confequeutly an 
ademption of the legacy (ij. .ni'rwirtl |tm 

Ser a fam oa 

wunss^B It is in sdeaiptMa sf the legacy. 


This court to be Cure leans (Irongly agninfi double portions, or De«ble yortioM 
cloublo provifions, and whetlier the portion given in tlie life-time sie wl^Oue 
is Icfs, or not, is no ways nuterial ^ but all thefe cafes dificr ex- 
ircmcly from a bounty given by a remote relation, though I will wS vhci^riha 
not fay but there may^be calcs between collateral relations which 
would be confide red as an ademption; for fuppofe a child to 
be an orphan without father or mother, under the care of a autcnil. 
collateral relation, who hy his will gives her a legacy, and ex- 
prcfics it to be for her portion, and afterwards makes a provlfion &e«AK«f«cal* 
for her in hii life-time, 1 OiouUI be inclined to think this an kIubw* 
adempMOM. 

gBcjp whkli it 

to bcibr hrrpartSmi andafeerwardt ytofUai herta Ut lilt dmr; Lore hdrdwkke la« 
tJiiud to iblak thla <po«U bt aa adcoiptiea. 


1/111 in the prefent cafe, the plaiotifi^s father Is living, and 
a collateral relation only, htr gr^r wtcUt gives ber a general 
legacy: now I do not know any cafe where fuch a rcbtion*a giv- 
in;; A general legacy, and afterwards advancing the fame peribn 
in his life-time has ^en held to be a farisfafiioii, and therefure 
dlfiers from die cafes of fathers, or grandfathers, Handing io fm 
pafifUij (a)t 

Hie dief ftiengdi of this cafe depends upon the fecond quef- 
tion, whether from the proofs wlu^ have beta read it appears, 
tlyt die tedator intended U as a fiidsfa&aio* 


(1) See V. ante 1 Toh (s) Sfaitt. Jltliw, sate 491. FmvJl 

4 s 6. ooce. V* t Bn* Cbm* Bmm, coo. 

VoLtOt la lam 
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CASES Arfued ind Detcrnuned 


f 5‘9 1 


Ivpfofp t fjtktr 


Sav«At I am of opinion lliaC die evidence clocii import quite the con* 

JtKTLt. trary, and parol deebntions have been conilaiuly admitted inJl 

tbefe cafes (i). 

ic(fcur«*pproi 7 ^^y/*s feeing to ShnJ/il that he would leave the 

4er2rira.iMiKm plain till* fomcthiiigi but that he would not lay hiotfclf under an 

obligation to do it, for ft>c muft take her cliancc^ imports^ tliaS 
he mtendtd to give her a legacy by ilie wilL 

But how U it pofijUe for a court of juflice to fettle wlnt 
was the qtuintum the tellator intended ^ and can 1 imply iliat he 
intended to leave her do more duu 500/. 

Suppofe, even in the cafe of a fatlicr, he had given 500/* 
(iMwSMahuf to a daughter, cr to the hulband, as a potrioni and tiadfaiib at 

the fame time, I will leave licr foinctliiii;; by my will, but will 
n»ie,%a 4 C*yt not lay myfeJf under any obligation, and you mull take the 
chance { a court ol equity would not have held this to be an 
mrwjurtui ademption of Uie legacy under the will* 

wj]| n»( ebUje 

B) Ivlt' (0 do li, woati MK ^ M « 4 «af uw. 

But it isfaid, the conftruAion in tliis cafe inuft be by way of 
analogy to what Sir has done ^rith regard to ano¬ 

ther great incce, Mrs* Margaret HUL 

TiMaittnogi But ihottgh lie has, altered his will, as to one perfon, lean 
*k*^S^vfp ^ evidence of his intention to alter the Ic- 

aet)ke?”uaji*' g^cy of auQtlicr perfont and tlierernrc, the inference to be 
ctfMcnceof' the dniwA from heucci makes railicr fur than acauilt the plain- 

«bQ« ik« 

1 egu| 41 10 another* 

As, therefore, I am of opinion, that et'cn a father giving his 
daughter a portion in hislife-tlmv,and accompanying it withfuch 
dccUratious, would not luve been an ademption t>f any legacy 
bcqucatbcii to licr under a will, n ought in this cafe to 

decree tbecxecuror to pay iv:oc/» to »lic plaintiff, with intereft 
at i\L pit retU. frmnoue year ifta tlw tcAator*s death: 1 lhall 
give no colls on either ildc (i). 

(1) R^rweU i,BenMctt, poll. 3 vol. 77. (s) R^g^ Lih» 174s* fel* 184- 


Cafe 311* 


Middli'c^mt vetfus Fehruarj iS, I748< 


j 4 Who was intltled to a Scufehold efeate, and a fliare in tlie 
rtCdue of her father’s pcrfennl ellate, amountingto 500/* 


A. indde^ t» 

5 «o/* Bank! 

Wuift Mia/jAlf , _ . 

iKr iittikMiS, bjr marries during her infancy; die hulband, by deal after marriage, 

fadicr*8 executors diat the 500/. (Iiall be fettkd 
ilic ihjii to her fepatate ufe for life, and after her death, to the iflue of 
^tiohn rtifjtMe ihc marriage ( and in 1 he deed is aprovifo empowering the truf* 
)/i<r h'/r^jl^iK, advauca clic hufoaod all or any part of the money by way 

Md.tfillvedr’ of loatu 

Ike i 

Ifl Ih9 4t<ti rtu d frrtiC't, tmfomeupg ihr uwbe Bicoi a pm, or die vtutc, Btlv hvfranS t h« IrnC 
Mm ihe $m»/ juS i* fovrires momhi •fm he hiavie 4 Wkrup(| Hm uunw liti MU to ho 

S irtSitor. i.9r4 iitfdwkk dtvmi ht ^td amkoi t irfdk^ tMdtr tkt fir tk§ 

rj St fatd tt tie S^fioM* 

In 
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1; Sao J 


In purruanceof diU prorliba the rniflces lent the Iiuiband dl Mj»»Ktcoiu 
the moncya and, fourteen months afict the execution of the deed, 
lie became a bankrupt. 

'L1ie bill is broii{*h( hj the truftees to be admitted crediton 
under the commililon* 

I'hc defendant, the afTi^'nee of the bankrupt, inGds this was 
not a loan hy virtue of die provifo to the bulband, but a payment 
to him of the legacy. 

Receipts were produced under the hu(band*s hand, for mo« 
ney due on account of the legacy, one of wliich was before tlic 
deed, for die fum of one hundred pounds, the reft after the exc* 
cution of it< 


I^AD Chakccllor, 

"I 1 ie queftloD is, Whether tliia deed is upon fuch a confide* 
ration as to prevail again ft creditors* 

I am of opinion it ii; for if a man marries an infant, and Armleornt 
makes no manner of ]irovirrin« before marriage, a fettlemcnt BsSejAfrmir* 
mstic afterW4r<is is good, wlicrc dicrc is uo proof of hli being 
indebted at the time* w«no<iA» 

4«SU(t w tbe 

lias, tnd tbe vlft, vhes murkd, la Intuts 


In the pro font cafe, it is very far from being an unreafonablc 
fcitlcmeni, as there was no pare of the liu(band*s tftatc fetded* 

'J*lus is not within die maining of the 13 Jifh* which coniines 
it CQ fuch conveyances as are made to defraud credlton i now at 
die time this deed was made, there was not fo much as a (ingle 
creditor (1) i fn that even taking it at law, it would be difficult 
for the creditors to come at it. 

Jf there was any doubt as to the time of the execution, it might 
be a ground for dirc£ling an iffiic; but the evidence is, that it 
was executed about die time it bean date* 

This being fo, if yon coulider it upon die general equity in K«!tbcrthehur- 
thls court, neither the hufbaiid, nor any perfon Handing in bis bui,Mr 
phee, can have the fortune of the wife, without making a pro- 
vidon (a}« hire Uk wrl«*t 

if die truftces of die Iiufbaiid have done the fame thing with wiibwa 
regard to the wile* whicli the court would have obliged them to ^ 

do, how is it unreafonablc ? For diough I agree the court would 
not have dircAed tliis fettlement, fuppoGng die huiband had any 
eftalc of his own to fettle, yet it was very proper, as there is no 
conRderadon of die hufband’s ffilc, and as the court would have 
done juft the fame thing, upon the Mafter's reporting this to be 
die circumftance oi the cafe, there b no ground to clU ic an uq« 
rcafonable (cttlcmcnt (3]* 

The 


(1) X^/fv. ffnmmoKJi aace t vol. 15. as. BrmuM v. aute, i vol. 190* 
It] ante 4S0. sad t. Cmytt Amb. 111. f^^rJ r« 

the cafes iHers referred co« Sh^ttg s ty. 

(1) So if«^ V* ?re. Chs. 

lit 



CASES Argvcd anil Determined 

Min9itcej» Tlie court never «eigli» nicelj, what wilt be the particular ad« 
u\ fcttViMiAt ''antagc on one Gdeor the other under a fettlcment, if it is juft in 
Sa juft tft pie- general (I }• 

ril, a perUittiv Though after the eiecution of the deed| the receipt r are 
given as for a legacy, yet it mail be taken to be upon the 
eUwr «iu not footing of the deed of truft, and therefore I muft decree the 
■ded iu plaintiiT to come in as a cr^itor under the commiflion for 
fucli mouey as Itf paid to the liutband after the deed was eae« 
cuted* 


f i) Ft/ntr T. Finerr, sate j 


ifWverfos Bri^nty March 3, 174a* 

T H E plaintiffs wife was intitlcd to the refidue of ^r 
grandmotherfi eftate under her will, and likcwife wailat 
executrix, and iuratdt minon atate her fatJicr was adminiftra* 
tor: at the time of her marriage with the plaintiff, he was, hy 
agreement, to have 800/• hem the father, which in the fettle- 
menc is mentioned to be a portion, and in eoiifidcaation of natural 
love and afiedion. 

•meS| ifh <5 

ftc ciMTicd «ith iIm pUaUtf, WHhe luve Soo /. whUh in tfac fetUemem ii caU<4 x Lord 

rvfuM to decreo an actooot 0 ^tbr fiaxidcBodwrU perlbaal cAatt, aa Ike had keto de»i iwtAt^ 
jcwi I bot dlnAcd tha teher'i Im«I 4 aMooat hr kb firSmol eAritt aa lo ibe Soe A 

iair, and LotmA «t fnm tkc nam^t« 


Cafe jia. 

a.C.<it»diVcA 

501. 

A iiHwr» ^ni * 

BiAraiDr AmMf 

kii da«|luer, 
wko vaa ciccxi- 
tail aod rtadii« 
ary UpteoiT 
her inftdni^ 
ther*» eAau, 


It was infified for the plaintiff, that he is tntitkd to an ac¬ 
count of the refidue of grandmotlier’s eftate from the re- 
prefentative of his wife's father j and that the 800/. paid by her 
lather upon her marriage, was not in Cttisfiidion of tiili refidue, 
erpecially as it is exprcffinl to be given for natural love and 
aOcAion; and as the fathcri at the time of the maniage, was 
wortii at Ic.ilt 80C0/. and bad ool^ this daughter and one foil, 
his counfel argued it was uot probable he meant it as a fails- 
faflion, 

*Xliat conftruflivc (atUfii&ions muft be drawn fiom circum- 
•ftances. 

'rhat there ts no cafe to be produced, where a father is in¬ 
debted to a child on account of a demand under the vntl of a 
collateral rdaiion^ that before the demand is liquidated, his 
giving a fum as a portion to this child has been held to be a fa- 
ti&fadUon of this demand: for this purpofe was cited Free* in 
Chan, Cbidky verfus XiSf, aad, and verfus PhiUips^ heard 

about a year ago before Lord Hariefifke (1 )• 

The counfel for the defendant refted chlefiy upon the parol 
drclaritioiis of the plaintiff and bis wife, foon after the maniage, 
that the 800A was intended both as a portion, and a fetiifac* 

(t) S. C. 

tion 



id die Time of Lord QiaoceVor Hiaowicci* 


52a 


tion likewife a$ to the refidue of the grandmother*^ eftate, anti 
the depofittont of (1% or feren witneflee were read, wludi were 
rm full to thu point. 

To encounter l 1 iU» on the plaintifPs fide was read the evL 
dcncc of the father*a ^claratiuiis before and after the marriage \ 
'that, he fiud| his motlier had left 500/* at leaft to his daugh¬ 
ter; and that lie would gire (the plaintiff) 1000/• 

and make a man of him; aud, not abore Ga weeks before lus 
death* faid to the plaintifT* ihou knoweft I owe thee a great 
deal of money, and tliou fliall not be wronged of a farthing. 

IjOKd Chahcillok, 

The plaintiff is intitled, of courfe, to what remains due upon 
the 8oo/* 

*rhc doubt is, whether there ought to be an account taken of the 
grandmother's eftatc. 

1 am of opinion, there are no grounds to diredt fuch an ac¬ 
count. 

If I was to do it, after fuch a length of time as twenty years, 
for fo long the grandmother has been dead, it would be laying 
down a rule that muff create great confufioiu 

The firft queftion is, Whether there is a prefumptive futisfao- 
lion of the legacy to the plaintifTs wife, under the grandanudicr's 
will, by the- 8 oo 4 being advanced to licr by the father on her 
maniage. 

I do not think any certain rule can be laid down, but the cafes 
muff dejKnd U|)on clu:ir particular circumflaoccs. 

There arc very few cafes where a fatlier will not He pre fumed 
to have paid the debt lie owes to a daughter, when, in his 
life-time, he gives her in marriage a greater fum than he ow*cd 
her i for it is very unnatural to fuppoie that he would cliufe 
to leave himfclf a debtor to her, and fubjccl to an account. 

M sreatSr 

The wordto be furc, may imply a fortune out of Uu.* 
father's eftate; but, on the other hand, it relates likewife to what 
the wife brings with her in marriage, and anfwers to the word^ik/ 
ill /kitifl; fo that it is as properly and naturally applied to this 
fenfeas the other, and uo atgument in favour of the plaintiff is 
to be drawn merely from the term p ^vi kn being made ufe of in 
the mairlagc-fettlement* 

• As to the cafe of Qsiilej verfus /w, the ground Sir 
TVrwr went upon was, that the huff>and knew nothing of cIm: 
legacy to tlie wife from the cotUceral anceffor, and therciore held 
it was not fatisfied by the portion, though it was a much larger 
fum than the legacy: but I muff own I think that was an ex<> 
treme hard cafe, and I beKeve 1 Ibould have been inclined to d^ 
tsrmine itotherwife. 

The other cafe was Bamiam verfus lieard before me 

in 1741(0. 

(1) jUtt 115. s. c. 


BtiAvr. 


IqiboS eJe, ■ 
tok?r «IU be 

C rcfuiDcd to 
avc peiJ the 
dcbthcowu a 
Sia^bter, whea 
in bii iilu-tinc 
he sirci ber 
Iba ioflurrU^. 

net «nlr 
inflict a IWUiat 
out of the J4- 
tbcf't eftate I but 
my allb nUte 
towbuthewjA 
briasi with her 
ill fniTrieie, ao4 
•nlwarm to ike 

word Ai ID /.«• 
i'm* 

Lord 

es;rrfJedhiitfir« 
like o^thc de« 
tree. »B tU» eafa 

end faia, he 
iboylii hive r.w 
diacd tobive 
deteraiaad it 
etbrrwiCe. 

rji, ] 
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Cases Argued uid Determined 


BftlAPT. 


A rreemin of 
J.fiktm bf «il] 
eiviM bit 


Theft die father, a freeman of l^ond^ny made'Ids willi and 

divided hie eftate according to the cuftom, and the dead man^a 

part hedevUed among his wife and children; afterwards^ in his 

life-time, he marries one of his daughters, and gives her iooo/» 

tAaco «ccofdu>f which the court declared to be a fatiafa£Uon of her orphanage. 

M^evrr&dTlK not as to her lhare in the dead man’s part, bccaufe it 

SeadaiA*ipAK uncertain, at the time the will «*as made, to what fum it 

•m«nr bit wift wou Id amount. 
ind cbfldnni 

«A«rwirdi be fan a dasgbrer looo/. ui oarrlafei htlJ le be a nUiidOiM of ihc m flianafe ban, but 
AM w to her ikare iA the Scad fan. 


If the prefent cab, therefore, refted upon tlie prcfumptlon 
« onlf, I Ihould be of opinion chat the 800/• was a fatisfadion for 

therendue under the grandmother’s will (a)« 

It has been faid the legacy was imlii|uidatcd, and no ac¬ 
count has been taken of die grandmother’s eftate to this dav ^ 
and if there were any grounds to think that the refiduc unmrr 
her will was more than die fortune given to the plaintiff's wife 
ill marriage, it might be a reafon for direfiing an account 
of this eftate, but 50c A is admitted to be the utmoft amount. 

The evidence on the defendant’s Tide, with regard to the de« 
clarations of (he plaintiff and his wife, are very ftroog, aud applied 
dir^fllv to the point of fatisfaQion. 

And, on the other tide, there arc only loofe and general 
declarations of the father, that he was indebted to the plain* 
tiff, 

rrttn 1715, titt Xerd CKmerZ/sr decreed an account of the fadicr’s pcrfonal 
lime Lord iOitg eftate as to the 800A only, and intereft it 4/. pfr ttni* from 

marriage agalnft his reprefentative; the plaintiff’s counfel 
coArthtfc never preffed very much for 5/. per ctnt, but from 1725, the time 
dinaed nere Lot A Chancellor AV^tg had die fcals, die court have never di- 
Teacaj/.^r««/.(3;. 

Uirre 

(t) So Muh^pwel V. t Benet r, BerhfirJ, \ Htuihtry 

4.84. v» Sr.-uff^vJ, 1 v. KtfiiAra, 2 5 r». C'Ai. Ac/. 5$s. 529. 

501 • CeHtrm SemL DefftU v. Smithy (3) Vide GmOUm v« IMttaml, ante 
2 ^tn. 2$S. Cbitd^ v. Lee, Pre. Cba. 343. 
sa8. Cr$»t^/e 9 v. S/fkt t P, 553. 


Cafe 3(3, VaiUant D^evuadf March 4, 1743, or Lori CLcutctlUPl 
( 5 J 4 ] • 

S. C. polL 

IC defendAnt HT ^ ^ ^ relieved againft a coIluCvc affignmrnt 

juviB^eufBiMd ^ made by the defendant Doitaii^ of a leafe to one Lrf- 
Mr, §^^0ir,bk cellt^ a prifoncf in the A/rer, iii on!rr to avoid paying a ground 
dlVjuuStfw- rentto ihc pUntUF} thedefeudant IW.«w/n/had examined Mr. 

hibi(«S iMtrrv- 

fjtrriw ibremft rsunlAiaf bMi, lo wbi.b h/tmmJ, be tkaibr bnci* imhinf of tbe nuttmln- 
^uirvd off tnttft wfeaL um« ta hli fcno«lt4fV m |S« dcAnJiatV tUtk lo conn, oc 1 LerA Chem^ 
n/kt MMr-raw rSvi Simon n, mf ar^wU him trer tU btami*! u in, 

BrjflbTV^ 



In the Time 6 t LorJ GianccHor Hixowicct. 


WbcTT Hla« 
the f^ny caila 
tip^ htn Kter« 
f J Kh a WiU 
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clerk in court in the caufe, who demurred to the phiA* VAfUAvrT ▼. 
lilTs imerrogatoricK on a croft czaminuiioo* D*d*nia** , 

The deriurrer for that he knew nothing of the feveral 
matters inquired of bjr die interrogatories, befidcs what came 
to hii knowledge as ckrk in court, or agent for the defendant, 
in relation to the matters in queftion in this caufe^aTid therefore 
fiibmitted to the court, wliethcr he ihould be obliged to anfwer 
thereto. 

Lord Chakcrllor, 

Thefe demurrers ought to be held to rerrftriA rules; I am of ThU df^urm 
opinion there arc fcvcral objefiions to this demurreri I think it •**^*'*i^"''^* 
covers too much, and is very loofely drawn, for all demurrers of 
this fort ought to conclude, diat he knew nodiinc bur by the in* miibbf 
formation of his client. 

Tlfe firji tihjtnkn made againfl this demurrer is, That it ap* ciieat. 
pears in this cafe, that the matters inquired after by die plaintiif^S 
interrogatoies were antecedent tranfa^ionsiu die commencement 
of the full, the knowledge whereof could not come to Mr* 
as clerk in court, or folicitor, 

Tht fiewtd ^jeffwiy 'rhat this is a croft caa/niiiatiofl, and 
wherever at law the party calls upon hLs oxn attorney for a 
witnefs, the ocher fide may crors*es;imine him, but that mufl be 
only relative to the fame matter, and not as to other points of the ■'i** 

CTufc * ^ 

T/fe tiirti That it is too general; for die words are, ihc in tb« 

diathe knew nothing but as clerk in court, or/rgew/* 

Now, the word is very cxtcnflve and uncertain, for no c»uAie], 
perfons arc privileged from being examined in fuch cafes, but 
perfoos of the profeiTion, as counfd, folicitor, or attorney, for 
an rtjffHt maybe only a Reward, or ferrant. e«Mninea iii 

• r<6r fititih a^'«^w,Thac one of the interrogatories wa.t an cn- 
quiry concerning the proving of the deed of afhgnment, which was 1 

exhioited; I am of opinion, that he ought to anfwer co this, > ^ J 
though he fhould be privileged as to odicr matters • 

I^rd Hardwi'U fccmeil chiefly to rely on the cafe of the 
South jia CcMfauj and DoHifft (t), which was this: Mr. DeHiffty abnMil»«ni- * 
upon his coinc abroad as fupcrcarco to thc^ Soutl^ffn com« yt^iso, ly it. 
puny, entered into anicics, wherein was a covenant from Mr. <d«ithtkH 

not to demur to any bill the Company flionid bring with* Swh^eom- 
in two months after his return to EHgla/ttfy which time was alter* 
ed to fix monUis. Miy wn ihey 

■ii|ht btiA| 

Within r«D moftcHi aittr kk rrmrOf wkkb wa allvrrS W Ss t vhe 4rvw iKr vtt* 

clcif dmantd, u counTcl lo the cump^ny, to cunuaing bin; itf ^fwtunw •ifTwnitipJw 

rbo/ mttiu bt Inrto «mi oj ih* * 

Mr. wanted to examine Mr. who hac fettled 

the articles toudiing the time, which Mr. DoUifft fuggefts was 
altered without his privity or knowledge. 

Mr. GMihirr demurred, as being counfcl for the Company, but ' 
the demurrer was over*rulcd, for mat what he knew was as the 
conveyancer ouly. 

(I) s/V: 377 . S. C. 
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CASES Argued and Determined 

T* It wai beard before Lord Chancellor Kin^f aod Lord Hard» 
p«»aMBAP. vu conn&I io xt 

7 or the plaintiff wu cited CvT^ verrua PUMngi Vtntr. 

L^d Cbcnctihr orer<f ulcdthe demurrer (i ]• 

* jtftBckw mM fndM$d namniuv m r^/im tf s tUmfi m 0 wiff, ^ ^*00 

^ ijj tUnti biK it typwTPf (bit ihT* «lil«OTS7» afvweb bewu bow ibovi 1» give 
tvUeiKVi hjA\t000ta^kifm0tbt nt*.htr ^bmstftiiekw, rbccMtt were tf ofiiiU«» 
(litt bi might be fWorn \ oCbemfc* if be biJ bets iralnce bii (blkittr bcisn \ the 
toe Utr Sf lA Aiconejr or crmr<fiU. Ctiti vrifii PkUrie^f Ffttf. 197. Sec the 
^ueftioA ref^AiAi (be oamltmioa of the r^efeeiaB luUj dikaffie lo Kn 4 * aa 
eM*i 7 /s» 4 r*i ^ III* 12 il« 

(0 Sn if g cAUQ^el or atwrnov con> refuGf the mdib^ hit deportuoo* M/td^ 
leac to be ex;unlDed» (be court wUI qoc v. AVA/.ri^ I /^/l iz» 


Cafe 314. 


Gotlwi/t vcrfui Wlnfmvre^ March ic^ 174 a* 


The fjth*r of A IxTOuclit Ht a widow fot a cuftomary cllatc iu 

XL Liitl at the huih:i:id'A fatlirr bought the laiule^ 

liwib.<n^ bM^ht which were conveyed to him and /). und thchcir»of the fniher i 
kIuTuaL!”** father dIcA after dcviGiig the laudb loUie husband iu tail ^ D. 
wbieHwerveoA- furvWed thehulband* 

viyvdloUrAifte 

/>• oni ibo hein of the faebtri ete Aci| iferr tbo Undo to Mi Ibo la Ulh who Bin | living 

lh«’pi 3 iatiei‘i)ii the cuftwn tor the whniti m her I’m Wnrh* IW faid itk omj tdimttd 

tj fwJImmfj dtKff mtf/ikt trt 0 ^ t ftftkJd ^ 0 t*% oarf h«t kfd* 


[ $16 3 The cuftom ii laid for the wife to have the whole lande a$ her 
frtt hiutb* 

LotD ClIATICtLLoa, 

That t w\h U it ia an eftabhihed dodVrine now^ that a wife ia not dowable of 
Mikwjbloof 2 cruft^eftatc \ indeed a diftinAioti U uken by Sir yo/t/>b J<hyU^ 

/?tffil/verfut Siiftmt 2 P* IP* 708,709* in regard to a trod, 
blifheB BoAHao wJicre it (lefcendt or comet to the huf^r.d from another, nntl 
U not created by iiimfclf; but I think tliere i$ no groutid 
for fuch a diftiiiQion, for it is going on fuppoGiions wlii^i 
hold on both lidct; and at tlie latter end of tlic report, Sir 
J0fifh Jtbyil feems CO be ve^ diffident of it himfdf, and ref« 
ted chi^y on another point of equity, fo that it is no authority in 
this cafe* 

la B00h vrrfti there u a late authorliy in dired contfadl£lion tn the dif* 
Svhat Sir jt* tinflion above-taken in Banh verfus Saittn, die cafe of the yft^ 
/pni<y General verfus before Lord 7 alht^ Vaf* in £}• iu Lord 

fvSve tvatruei ^nlhot^j time^ tj^* 
where itSe* 

l««a 4 e t0 the huAmB fiMs ihialiie, uU not cmM hj himfelf; bat Lord TJAr ilicrwafBi, 10 the uA 

of (he yhrtnuy Cnm/ vaefw Tfrirrminr I BinAl/ eantnr| (0 chu BiAiAAiaL 


In Fernm^rci^s 4 Rfp* t» a vrife was held not to be don*ahle of 
a ufe» before the ftature. 


(t) Cdt V. C«/a t CAi* ays. mmfg t vohdo 4 . Diieonr, $avitU, 1 Brt. 
r. Lmd Fmir/nx, Pre. Cba. 356* C^. 316. Vide Hdl v. Jdam 

Cbofiio V Chsfi/fn, 5 P. IP. 134. itfr* 4 JUi SOb* 
mUs r.iWs^ aod v*I«-gar, eiiied 


S 


I think 





tn tKe Time of Lord Clianecilof Hauwicsi. 

I thinit the wife here cr^nnot hitt the cnfUtmAry dowcTt C •vm 

The only cafe for the pUiutiiFj is Otwitj vcrfiw lltttf/ittp z '*^'***“***- 
yerru 5li3* thtre it m as free bcncli, and b fe called hcre» but 
appears plainly to be only cuftomary dower. 

Free bench is merely a wul<iw*« ellatc in fuch lands as the huf- itUidpAireU. 
band fiifi j 9 fi not tliat he U feifed of during the corerture. c^ortKeW- 

covt<t«R> «hkh lAiiOti the viiqw to her fr«ft hcash. 


There were many ctrctmtftanees in the cafe in a 593* 
and it was decreed, on the endeavour of the hf^and^ to get 
Iqral edate fumndcred, and rcfufel of (he trudccs^ and ground* 
c'i on hU wiU ; but at to ilic general dodlrinc at tlic iaitct end| 
tli.ir is not warranted by the decree. 

Thr dem^tnd hca* it of cuAnmary dower out of the truA of a 
freehold tAate» the legal eAate Aandtng out in XI. liord /lard* 
w.vfr difudilcJ die hiD^ but without colU. 


E:t Parte Dennetp Matxb apj 1743* 

T Jl^GOQD being indebted in fevend large fums of money 
^ to Befimtp and there being feme difpute at to the quantum 
of the debt, Htnnetp who apprehended LiugocJ to be a failing 
mtui, came to an agreement with him in 1741^ to refer the 
difpute to arbitration, and articles were accordingly entered 
into, by which it was agreed, to leave to arbitrators the adjuA* 
ing the fum that Aiould be due to Bamtp which, when it 
ihould be fo fixed, henMt was to take of Ungpoiy at the rate 
of eleven fliilUngs in the pound only \ the arbitrators awarded 
1700/. to be due to Bennetp out of which, deducing nine 
(liillings in the pound, in purfuance of the articles, there re* 
muineii 948/. !/• which was to be paid to Btunet by itiAaU 
meats of a 5/. every quarter of die year. Littgnd paid the firft, 
and for the fecond, gives Btnnei two notes payable at a future 
day, which Brttttet accepts, but before they were due, Liugcod 
becomes a bankrupt. Bennei infiilcd before the commiiTioneri, 
thet he had a right to prove his whole debt of tyoo/. but the 
coinmlSioncrs doubting whether he ought tn come in as a 
crcititor for any more tlian die compufiuon of 94SX t/. and 
relufing to admit him, even for that fum, u ilcfs lie would 
give up, for die benefit of the creditors in general, fevcral bonds 
entered Into by Lord Oanrhkardp and others, to Lhigcip and 
by him dslivered to Bttmtt as a fuithcr fecurity} licp^iitloncd 
ttic Chancellor upon both tbefe points, to be let in under tlie 
comminioTi for his whole debt of 1700/. and to keep the oonda 
oorwith (holding. 

Load CHANctLt.oft. 

The queftion is, WJiether Brnntt ought to be admitted a cro* 
dilor for 94SX i/. only, which is die fum due upon tbccompo* 
fi{iou ox for the whole 1700 A . 


Cafe 315. 

[ 527 ] 

Whrrca^rtSitir 
fo I 7 S«/. ixRsi 
with liri debUf, 
mao, 

!• taks dev«q 
Otilliiigi la tka 
ponnip tobt 
kjrJnIhfp 
IBCnCi I 4f>d tfit 
Sebttr, «fortht 
firft ^jrarni, 

bccdn^ishaakp 
rapt I lct 4 
H§rM(Af vst 

laclued CO tbukk 
the 17004 aivS 

eoc iftf imouot 
of the eofapoS- 
lioQ only, mishC 
be ycQvcd uaSct 
tbs coBUsIfiaa 
ofbaokroxKj. 





0 T 


Mm fsrH 

ItoHNAT* 


terifttcttDtake 
IcAthiA bit 

prended It 
^MUpiCCl<«lp 

Ae debtor 

•IpopttCBti tfcM 
feMr«^ tvleef 
efolrp ii that ho 
caoiwt be re- 
l)CTC 4 # 

Tha fviiaa whp 
•mniAoitenM 
baflkrvpi oom* 
p»tt iatm# PA 
dtbnMVurrr 
thpB Om d«« of 
tba AMiifiiiKeni 
libcmteUia a 
dead ^d« 
VaderaU fdi 
of paclumentp a 
AiaA waa canh- 
drrvd a>|uiUy 
A^ACnincQi 
fhn» IB be* 
•orAjn|abaAb* 

|MpK« 

1*518 } 


Cases ArgneU and Determined 

acceptance of the two notes from IJngo 9 itf hifteatl 
of the money} is a WAver of tlie particular default in the pay« 
merit of this inftalmcnt: But then the €|uelUon iS} with regard 
to the defaults which have been made Hiicc Lutpod became a 
bankrupt. 

Note the general rule of equity, with rerpcfl to eofnpo(i« 
tions of debts, has Ikuu rightly hiil dowii| that the court will 
not difjieufe witli the point of time in conipornions^ for where 
a creditor agrees to lake lefs llian his debt, fu that it be paid 
precifely at the day, and the debtor fails of payment, he cannot 
be reifrved« R^, ilnj* Ar, a 8. 3. Tins wr.s in the cafe 

* of common creditors and debtors: But tlie queflion here is, 
between a creditor, and a lUhtor who becomes u b«nikiupi, 
by which other pertbes arc mrerefteJ, the credit at large. 

ConimifTioners, after a nnn bccumrs a bankrupt, compute 
intcreft upon debn no lower thantlie tUte of the coinminion, be4 
cjufe it is a dead fund, and in fuch a fhipwreck, if there is a 
falvage of part to each perfoii, in this general lofs, it is as much 
as can beespeded (i)» 

But tlien the cafe of a compoiitioa differs, for it is broke 
by the default of the detnor, as he is guilty of a crime and a tort 
in becoming a bankrupt; and though the genius and turn of 
bankrupt ac\K is altered of late, yet it is by tlic old acls of parlia* 
ment coiifidcred ns a wrong (!}• 

'Ilicrcforc, whatever the accident is« which inppena to tlic 
debtor, it (liall nc^t nffeck a creditor, wlio h.is compounded 10 
take a lefs fum than the original debt. 

Upon the rcuTon and juftice of the dmig, it would be very 
hard, after Mr. Utnnet had agreed to reduce his debt to eleven 
ihillings in the pound, ihathe ffiould not be admiued to prove Uic 
whole 1700. 

Kexe queffton, As to the bonds delivered to by Z/n- 

gBMf, licfore his bankruptcy. 

If it had been a mortgage afligned to I fhould have 

diredled the mortgaged premlff^ co be fold, and if the proiluce 
ariijng from the fale had not been fufficient, 1 would have order¬ 
ed that Bfftttd fhould be admitted under the commiflwn, n$ ,a 
creditor for the deficiency. 

The doubc is, Whether he can be admitted to prove the whole 
fum, unlefs he will deliver up the bonds* 

i do not remember tliis cafe has ever come before me finte I 
have had the feals* 

If tliry had been joint bonds from tlie bankrupt and anotJier 
perfoa to Zlrwur, he might have conre in for his whole debt un¬ 
der the cojiun/non, without being compelled to deliver up fuch 
joint fecuritics, is he was curitled to get in what he could from 
the co-ubligor. 


(1) See V. CwVrr, sntc 1 rol. 

79. Snmtig v. Ikld. s^o. 


(a] ttimlg V. Cc«/<tr, sate 1 rol. 77> 


I do 



in the Time of I^ord Chaocellor HAi]nncKe«' 


sat 


I do not abblutelj determine the point now, but will dircA 
the cominiiTioAers to inquire what haa been receired by the cre¬ 
ditor Mr. Bennet from thefe booda, and to (late like wife tlie na* 
turc of them, and to certify the fame to the court* 


Sir 


a. C. ants 
4 * 7 . 

WhcnpwtiM 
ilyftiT leavt 


cobfirf anev 
biU| upo* oe^ 
matter dUweer- 
afitradeeret, 
tbrjr muA flitw 
Chac it ii lelt* 
vanti for ii keinf 
uew mauer wij 
not jiititla thea 
to fi»di a bill. 


Dowd ?erfu$ Z*#r, March 13, 1741, upon a PtiUton fir a BUI tf Cafe 316* 

' Review. . 

[ 559 3 

Loan CifAKctti.oa, 

T his is a cafe of very j^rcat confequence tn the pn£llce of 
the court, it comes before me upon two pctiiionn; one is 
on the petition of Fropuh Ltt^ ^ perfon of full age, wlio prnys 
that be may rehear die caufe wltich was determined die 28th 
of Jufte laCl, ante under the title Bonnet Ka/c), and diat 
he may like wife exhibit a bill again ft the plaintiff, one of the 
heirs at law of Sir John Lety to eftablilh an entail under the will 
of Sir Le^% fudwr in i£90« 

The other is on the petxcion of Richard Lee^ nn infant, and a 
party in the caufe, who claims under the fame entuil a moiety 
of an eftate in Ke.itf being gavelkind, with his brother Franrit 
Let the Other petitioner, and as to the freehold clUtcs of tlie late 
Sir Lecy he claims only a rimaioder after Frattcit. 

The original bill was Imught by Bernirt and others, coheirs 
of Sir jehn Lett to fet afide the feveral deeds and conveyances 
by which Sir John Let difiiiherited them, upon a fuggeftlon of 
infanity and fraud, for the conteft there related to the faulty 
and capacity of Sir John Lee, and charged doubly, that if not 
abfolutcly tnfane, yet of a weak underllatiding, and therefore 
if the court could not fet the deeds alide for infanity, yet for 
fraud and impofition upon a weak man they might. 

The decree was founded on the latter charge, and the con¬ 
veyances were fet afide as obeninefi againft a weak and impro¬ 
vident perfon, and the eftuce dire^ed to be reconvejed to 
nety tfr* and Fi'ancit Lee was ordered to join in tlic conveyance*, 
but Richard Lee as an infant had a day to flicw caufe alter he 
comes of age. 

Tlie petition is founded on dlflcrent r^hts^ Sir John Lee^ 
father of Sir John Lrr, made a will in 1690, and after girlng an 
eftate-taiJ to his fon, limited to Francie Lee the grandfather of 
the petitioners, the remainder in tail of his Surry eftate, and die 
remainder in fee of Ins Kenttfi eftate. 

It was infifted by Mr. Benners counlc!, that this ronilndcr to 
Sir Francic Xrr, t»th in the Surry eftate and the Kentijb eftate, 
were well barred by a recovery fuftered of the former b^ Sir 
John Lott the fon, on his raaniage in 1703, and of the latter in 
1718, and that confequently the court will not fuSer a new bill 
in the nature of a bill of review* 

Now at to Mr. Francis Lee^ he has no right by die courfe of 
the court to be let in to make a new defence, or to put in a 
K'ttcr anfv er, fo that it 11 only by a bill of review he can be 

admittedi 


[J 


ia the Time of Lord Chaocellor Hai^dwtcks. 


53 ^ 

^ admitted^ and tlus not onleb there h new matter difeovered (incc 

** the laftbill, and if he bruigs hienfeif witbio this rulcj to be fute 

he U intitled* 

'PwQ qnellions will arife ai to him* 

Pirfi^ Whether the entail in the will of 169011 new matter, 
unknown to him at the time of the ori^al caufe, and came to 
hia knowledjrc fince* 

If it dtd» whetlier fo material, as to induce the 
court to put the parties to the expinceof a newlitating. 

Now it appears to me plalulf, that he was arquainted with 
thiSi antecedent to the publication of thecaufo for that the will 
was known U> him Is ailnuttcd by btmfcif in his anfsver, and 
taken notice of in the bill iifclfi 

TJic onip way his comifcl avoid it is, that tliough he ha<l no* 
fice of tlw right under tlie witl, yet he had no notice of the 
fcltlement and recovery on Sir jetn Lnr's marriage | this 
anfwer, for it was incumbent upon Mr. truHM L^' to looker 
for the limitations under the fettlenKnt on Sir Jobu Lc.’s mar* 
riage; for as there was a limitation (Undlng out in Frewi.r 
whether it took tikCt now or hereafter, .it was very proper 
be ihould make ufe of this titlci agalnll the heirs at taw nf Sir 
Lff, bec^ufe fnqh limitation was ia fufCciciii Irar to them, 
and their bill brought ia controdi^on to this very title claimed 
by pMUch Lee under rhe will. 

In all tliefe cafes, where parties apply for leave to bring a new 
hiU ui>oh new matter difeovered after a dterte, tliey mull 
flkcw that it is relevant ^ for the court will not, merely bccaufc 
it is new matter, dirc£l a new bill to be brought, where it will 
be entirely rain and fniitlefs. 

'Iberefvrei upon a former petition, I dlrcfied the recovery 
to be looked into, that FrArtcii counA;l might liave ilicwii 
fonie errors in it, which they have not been able to do. 

But then it is faid Sir Lie was Infanc at the time of the 
recovery fudered of the Kmttjh edatc. 

To let Mr* FraneU Lee bring a new bill upon this footing 
would be moll extraordinary. 

[ 531 ] I will lay it down fo ftrong, that Francie Let had better lofe 
die eftate if he bad ever fo good a right, than tlie i'ublic fuftcr 
from fuch a precedent. 

Where apaftj |n ihc laft caufc he brought a crofit'bill upon the very 

?i»« 2 ri?u« 4 a pobit of the fanity of Sir JW/i Ler, and examined a multitude 
are« att&ber of witoefTcs to prove him fazie; and to let him m t!ie next 
" day, and in the fecond caufe to contradlQ wlut he attempted to 
prove in the liril, would introduce all the perjury in rhe world ; 
court 1^1 jieTvr for wlicre the fame point came in queftion, and where he cn* 
fyucrtiffl w • d^^oured to prove in dlreQ cootradiflion 10 what be does now, 
tnija •huhe >s a praoice the court will never tuner. 

pMt ia thz firCi at It xvt McrCuiljr lotredoce ror;af7. 

The great dUnculty is with regard to Rklard the inLnt. 


Vor 




in Time of Xord Chancellot HAftDwtcKK* 



For he comet upon the fonndatioo of thit rights tn iafimt htij 
to make the beft defence the nature of the cele will allow; for 
when infants come of age they are certainly intUled to put m a 
new aiifwer^ and to nuke a better defence if they can* 


Liii 

tnfjnt wHen 9f 
■a» t» 

fat in • ntw 
*of«cr, ind IT 
tb*r an to aAltotWettorafifciifie (i)« 


Tills rule is foundfd upon the reafonlng of all ocher courts* 
where the parol is. allowed to demur^ till the infant comes of 
age. 

For at law where eten the fujt is brought by an in&ot u de- AcU«iK«comto 
mandant, the courts in fome cafes will admit the parol to demurt ^ jmcaCu 
but then they make a difference between droitures, and poffrffbry ^ 
adions: v/Jtr the rules of the common law at to /he fa^ tlemt/r^ ma when cb<* 
r/flg, in JUarlaJ*% cafe^ 6 Cs. 3. by^i^ l3!J?L 

d«nuiWuic. 

Inequity too« even where the infant has been phmtifT^ the TUfmrtbto 
court has in fomc few inftanccs given him a day to (hew caufe, (a A« ia* 
as in die cafe of Sir ypin NofUr v. but then 

there were fome citniordinary circumffances h« «ji piiinisff^ 

tm(tt but It onaftbe on«tcnoiSiu7 


There h ito fuch tiling as a difference in this court between 
writs of right and poffeffury adions, for the decrees here are the 
laincy and one has not more forcei or is more Utuliog than the 
otlier. 

It lias been objede«1» that tlu infant comes too eariy, and ( 53^ ] 
ought to ftay till he is of agc« 

I hare been looking into a note I have of Sir Tsin Napier^t 
cafe> by which it appears that l^ord Chancellor in giving 
his opinion, agreed with Sir J^eph JekyU as to Sir jA/d* putting 
in a better anfwer» but difagrm with him as to amending the 
billi and faid, as lie was of age» be might be at liberty to rehear 
the caufe* 

'Hie prefent cafe differsi for here the perfon comet before he 
is of age, and prays he may be allowed to put in a better aofwcr 
now* 


where he ■j|hs 

Ml be able torameetthefineeriSeMe^^ieAhe 11 n iheAAhewinti to ei^aetoUefl^ 

Aioduisi eoSthc wicwflei ml<«|ae»cl)rver]r elS» aaS nef die befece ha leiimusi* 


1 am of opinion, provided there is a foundation for it upon the AnlnfaaxUfn 
merits, that the infant before he comes of age is pr^er in apply- m 
iiig to put in a better anfwer (a). 


* The pLuntiJF Sir JUa ai tnfiat, nhiUted U» pedika to LeH CbueeU 

ler Prfdcr, fi>r Uere to bring » oew UU, Aevriog that hu et«i* bed bcc^ 
by hii Ainier IbJickor, ead sakbig eac dw dot by sfidsrio j the covrt gire hito 
If see to brios t new bill* 

The defrAnt l^y tfaikem eypcsliag frea the erder to the tiaiife «f lardi, Ike 
weiletiatothe foSemen of uie ffc«nb% vhUh At ctriaodaadcr ftMteyeacefiom 
Sir her Srft baAead end «aek oT Sir Jhbe, who braaght • hUi to 

be refiered egaind due caeveyeace ae aadaly abulaedi hac they gevc leeee la iha 
to iww ewfe within Si maathe %/iu he eese af eae« Sir Teda iAsir v« 
UJj SJkgtsm, a J». fTm. 401 . ^ ^ 


ft) v« Gsjs» t F* IT, eoA* fa) i P» iFm* 7i7» 

X^/Hr v« BJieghmi % P% 401* 

I do 



m 


CASES Argued end DeteraBined 


Lsi* 


C 533 ] 


WbcreM* fifty 
Isti up i tills in* 
conl^lieot wiiJi 
Ibc titlt Tk up 

hf nmmtt 

ht fJlt 
lnlu*««n Mm, 
yetbenuy ^»* 
pciTM lurea 
ri||kc t» fass- 
tbiuf un^r tb« 
•disr*i tlum, 
•n 4 In that 
dMMft will 
flot deprive 
•dU. 


I do not hj thii it of courfe, but rl :nuft depend upon circum- 
ftancet here; if die infant dM */.( j»ut ni a better anfwcr now, 
he mi;*ht not perhaps be aulc t • • nut, at the fame cvideuce when 
he is of see. 

Indeed ' ii depended upon deeds only^ ndd he forth¬ 

coming as well wlirii he it of a;:e, at no\v« i: *s'Ou\d Ik othet- 
wife; but the t**hn«;net to Sir 'fJM iiifauiiy^, iVoarinj; to a 
fact ofver? long funding, mult be jdvancetl in yt'-yu^ aiul niaf 
verr probably die before he w'Onrt of 9f;e» 

Uefidcs, deferring it would lx- putting the infiniS to the 
hazard ; ft>r though T do not fay h witl htppcn in this cahi yet a 
perfoti who is put in as a receiver, may intbeaili or prove in'"olvenu 

I Oiall now come to the merits* 

If it refied fingly upon the cntnil, and Sir Lte wts fxifi/M 
•wM/^rwhen thcreeonry wmc fuiTcrcdi it would W very wrong lo 
let the infant keep up this contcii, whm no fruit it to capeti^ 
from it* 

But it it infilled that Sir yiUfft £rr was tm rtm/itr, or if not 
quite infane, yet fo weak ard of fuch a mean capacity, that be 
was in no part of liit life capable of fulleriug a> recovery. 

Now the iofaiit hat a right to fay, my intcrell lus not been 
confulted in rhii caufey for 1 oucht to have been allowed to join 
witlk the plaintiff, and to have infiflcd on carrying ilie incapadiy 
of Sir Lee fo far backt at to ovcr-rcach die recovery of the 
cftatcs ni 170;! and 1718. 

Therefore be it juflified, in faying, that hit guardian lias 
mlllaken hit cafe entirely, and I cannot in juflice refufe him 
putting in a better anfwer, and making the bed defence he can, 

Nowtliit will introduce lAe-Franns Le^% right; for though 
be caniuH amend his anfwer, or put in a new ooe, or bring .1 
new bill, yet if, upon a defence fet up by another perfon, it 
fhouM come out to be the juflice of the cafe, tliat the entail 
of the Kentip eflatc it Hill tn bein^, why then Mr* Fr/iwh Lee 
will by the cuilom of Kent be tntitlcd to a moiety: fur there 
are nuny calct where one party feU up a title inconfiftent 
with the title fet up by another party, and though lie fails in 
hit own claim, yet he may appear to have a right to fomcthing 
under the other's claim; and this court cannot confiHcndy Md*li 
juflice deprive him of it* 

I will not rhfolutety determine this point now, but will fuf* 
pend that part of the decree which direQt Mr* Fr/twis Lee 
to join in the conveyance of the Kertfijb eftatc until tbia quef- 
tion U fettled, and dUmilt Mr* Francis Lrr*s petition as to every 
thing clfe{ 1 j* 


(1) ^ HitLordfhip doth order, aMu 
V* ibe petitioo of Rieharit Lh iht inunt, 
** that he be at liberty to aaeod kit an- 
^;f«er to the origiea! bill, or to pot io 
^ e new aDfwer ibereco: and bit Lord* 
doth order, npea the petjtioD of 
tfemeis Let, that the perfomance of 
iMt part of the decree, whereby the 


** faid Franeii Lee ii decreed to join in i 
conveyance of the Kentijb efUte, I^r* 
^ be fufpeaded u to the fud Fraeeis 
** Let, until the caufe fiiall come again 
** to be heard on the new defence to be 
M aide by the faid FichsrJ Lee the la^ 
** ftai*" Reg, Lil, 4* 170* Ibl* ayi* 




in die Time of Lord Chancellor HinDwicKf 


sti 


GmlJ \xt[ui TafurfJf Mitrcb 23, 1742* 


Cafe 317. 


T he pkintiiT bdug a mortgagee in poiTenioii of Mr» ttbeift^rsfeme 

eUatCf l^ouglit a bill ag:imll him to redeem, or torMj^erio 
that he might be forcclofed} and it being refened to a Mafter 
to tube tlic accouoti be made his reporti wliich was confirmed 
as long sgo as tlicycar 173^- Tlie defendant petitions now for under 

a bill of review, upon three fuggcl^ioiis: Firit, That the Maftcr 
in taking the account has not made anv refis/ or funk the priu* wuiconfin»«4 
cipjd of the mortgage* Sfcondif, there arc three years 
oiniirioa in the account; and Thirdly, lliat rhere is matter come 
CO his knowledge, fubfequent tu the hlalterk making Iiis report, tcnSue'iMi. 
tliough it cxldcd at die time. 

fcutd ch« 4 tr 

frnS nynt, attomef aaS C^Ikiter att^sSfS (he fcttliAs (he eecountoe hU behilf Wforeibc 
«rliith btfuiS the 


Loan CitAKcatLoa, 

Tins is a very unuvourablc application when the hLfter^s re¬ 
port has bt^encoiilirmed fo Jong, and wlicrc die defendant might 
properly have excepted to die report, upon every one of the fug- 
geftbns which Jie now makes for the bill of review. 

It hs'i been faid by his counttl to lirengtlien the application, 
that the defendant, being an unfortunate nun, has Jain in prU 
fon fomeparc of the time, and forced to Jeaix the kingdom for 
the rel\. 

Tliii is thrown in to move compaHion, for all perfont in the 
defendant’s cafe, who are incumbmd, are liable to fuch acci- 
denin, and if 1 was to give any wtiglu to it, a creditor would [ $34 ] 
lie under very great hardfliipi, and tbe faying inverted, for a 
UauiiT iLch Umnt a JIave U the bprrowr* 

Here tlie defendant’s agents, attorney, clerk in court, 
attended the fenJing the account before die Mafter, which uiuU 
hind die psriy, or dicre would be no endofeontrovernes: and 
yet d*i£ whole tendency of diis application is, due all may be 
let loofe again; this mal^s toe fay it is a moil unfavourable ap¬ 
plication i but however, if juAiceis with the defendant, it ought ^ 

10 prevail. 

The pvdtjon is upon three grounds: 

FirA, iliac the Mailer has not made any reSs, or funk tLe 
prfneipab 

It is very true the rule of the conrt in direAing an account 
bctw*eeii a mortgagor and mortgagee is, that wherever the grofs 
fum received exceeds the iutereil, it Ibali be applied to Gnk the 
principal (t). 

But this is often attended with great hardihipi to mort- waovths&ie 
gagecs, wlicre, as in this calc, the fucu wa^Iarge, 4000/. prin* 

MrtMW U 

w inter in (hr eftsw, hi fukjvAi hiaifitr e« le^ynt; hat ^ Msfier U am ^ 
lAiercft (9 it to 6 q|l ikt yiiuciyU, ow U H 4 a lAViciaUt ivit, ia uLoy fiub 
SSVflt he o»kc iBoutl ted*. 

I) Rilm/m Vf Cummi^t ev/r 410 . , . 





CASES Aigoed afid Dctermmed 


19 ▼. eipal, and the mortgagee forced to enter upon the cflatc^ and 
TABcita* could only fatisfy his debt by parceUt atid is a bailiff to the 
mortgagor without falary, fubjed to an account; and there* 
fore truly faid, the Mafter ii not obr^edi for every trifiing fmaJI 
exceed of izitere(l« to apply it to link the principal: nor do I* 
know that the court has ever Uidlt down for an invariable rule» 
that the Mailer mull always in taking fuch account make aniiual 
refli* 

If a bill of review be brought to rcver& a decree, upon new 
matter, in fuch cafe the plaiatiff in the bill of review muft 
have the leave of the court for filing fuch Ull; but there is no 
need of leave, if the bill of review be brought to reverfe a decree 
upon error appearing on the face thereof; wA Lord 
OrJinancf^ (lj» « 

I take it, this has always been undcrllood to be the rule; and 
the courfe of proceedings {hew it* 


ThaUmftfthc 
mi he 
httei 
hlUcT ftvkv 
IwwwawMT 
CIA bt SM; 
r» jF 
lClCfC« 
«ci 4 i dccTtt 
■pwcfnr Ay* 

A ScfmSAAt 
Wfkit the 


For when a bill of review is brought for error apparent, the 
condaiU method is, for the defendant to put in a pica and de* 
murrer, a pica of the decree, and a demurrer againft opening the 
inrolmcnt (*2}* 

fohMIt w« Ull 

cf (cvicw broyght for error sai M thr flea anS demoim du coort «UI joSgei wbethAr tbeie 

•R fioaotlr/or opening tho ia^aseBU 


So that in cffeA, you cannot bring a UII of review, without 
having the leave of the court in fome (hape; for if it is for 
C 535 1 matter apparent in the body of tlic decree, then upon the plea 
and demurier of the defendant to the bill, the court judges, 
whether there arc any grounds for opening the enrolment, if 
it is for matter come to the plaintifTs knowledge after die pn> 
ncuncing the decree, then upon a petition for leave to bring a 
bill of review, the court will judge if drere is any foundation for 
fuch leave* 

The fecond ground is, that there are three years omitted in 
the account by the Mailer* 

Now this is likewife error apparent, and might have been 
excepted to, and therefore falls within the fame rule with the 
other* 

The third ground is, that the matter came to his knowledge 
fubfeqnent to the Mafter^s makmg hsi report* 

Aad this is a pn^er ground for a bill of review, fuppoGng the 
evidence came up to it, but it turns out ^uite odM^ifo; this 
being fo, the petition muft be difmiffed* 


(l) WwttQ V* Jcriicsy, poft* t voL 
III. 
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titplfft *t t c mt r^f Marei 17, 1741. 3it» 

T H E orimnal bill was brought hj Ham 4 i ITocdhm^e (0 be 
relieved aniiift a bond^^obtained horn her bv the defen« 
dint upon thi.«fe. 

be itllcv«l» od tbH|b D0Morih<cjre«a4aMu|i? prtTtUMd»c««rrQ»«T«rcn 

htrWed. rtt they were fiftdnt tbtr < b« Cht chkf tluttm tht eMAvr^ement thii mi^ 

tD dtfMmcAi md the traad «a pmwa | aad «• the wbtU iBCiiBd it » W 4dife^ «i ttbt 


fi 

fi 


'Dkc defendant who was a tailor by tradCf and entitled to a 
fmaf real 'eftate of about 14/* ^ in the rear 1930 made 
hU addrefles to the pl»ntifF| who waa then aMOC toe age of 
2(i jearai and wai the daughter of a man who waa eilcecned In 
the neighbourhood to be a pcrfon of fubftancet and who could 
give her about 500 A for her fortune: the eourtlUp had been 
carried on fomctimc before it came to her father^! knowJ(*dae» 
whOf \t fi>on as he waa acquainted with itp declared a great 
dtflike of the match, and forbid the plaindf giving llic defen¬ 
dant inj eneouragement t notwithftanotng whiu, courtAilp 
waa carried on in a cUndeAine manner till 173^1 when 

the defendant met the plaintiff at A£tfr/r{/SM, a'market-town in 
the neighbourhoouli and there at an akboufe the fbllowirg bond# 
were executed, no bodf being prefent except the wUneflet, who 
were two ftrangerii and were c^led in for mat purpofe, vfde//crf, 
A bond from her in the petialtf of 600A wlm condition that 
** if the above bound do, on or before the 

expiration of 13 months after the ileceafe of her father R$ 6 ert 
according to the ulage and ceremony of the church 
** of Srrg/anJ^ efpoufe and marry the above named Raipi Stiplej, 
** if the above named Ralpi will thereunto aflent, and 
laws of chit realm permit the fame, or if it flialJ happen the faid 
** HttHnab fhall not nor will not marry and take to 

** hiilband the faid R^fh SktfUfti^ aforefaid, but (hall happen 
** to marry with feme other perfon, then the laid Watmoh 
lhall and will well and truly pay opcaufetobe 
paid unto the faid R^ifh tlie^fum of 500/. of lawful 

** Bri/jfif money, at or immedutcly after failure of fuch mar- 
riage t but if it {ball happen that the faid Hannah 
** {hall die before the time limired and appeunted for the faiil 
** marriage, then the faid Hannah WaaHsauJt (ball leave and give 
the faid Ra^ Sifplrj loL as a token of her love, to buy him a 
^ ftiit of mouniiug with, then this obligauun to be void, or elfe 
" ihall remain in full force. 

A bond fmn him in the like penalty, f»it% tt nJitian, that 
** if the above bounden Ra^ before die ex- 

** pintioh of durtpen months after the deccafe of Rattri 
** father of the abore-naaied Hamah WaaUmfi^ according to the 
** ufage and ctreroony of the church of Ruglani^ erpoufe «and 
^ marry the fmd Harmst WWfe«/r,if feid Ha/uiai Waodh»ifi 
Voi. Up K k ^ wUl 


II 

II 
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M will thereunto aSeoti and the laws of the realm permit^ or if 
a. Iitffctr. n Ihalihappen the faid Ratpt Shtfltj Ihall not nor will not BMTTf 
** and take to anfe the fiiid Ha^^nab fyQodhmftzizlmUiif but 
ihall happen to marry with fome other woman, then the faid 
ibepiff doth hereby covenant and agree to forfeit, fur- 
render and yield op unto the laid Hwrei U^oodbrntfi for her* 
^ own ofe all hit eiUte real and perlbnai in MotcUsJUld and 
** tmfffwri boothi, or elfeiriieTe by fea or land; but if it fluU 
** happen dtat the faid Ralph Sbfpiej fluU die Jm the time limi* 
^ ted and appdnted for the fud maniage, tlten the faid Hannab 
** Wmihoufi U to have to her own ufe one half of all the faid 
** Ra^ Sbtpitft eftatt both real and perfonal that he fliall be 
** poSeiled of at tlie tune of hi$ deceafe, then diU obligation to be 
** void, or elie to remain in full force** 

An indorfement on the back of SAp/ify'sbond: MtmranJtmtf 
** that before the fealing of dua bond that Ra^ Sbfpftj 
protnile, covenant and egree that he will fettle and atTure the 
within named Hann^ Wtoibmje a yearly dower, according 
to what portion Ihe ihall have, and make her a good alTur* 
** ance aa the law direQeth, either of Jandi,- money or Itving^ 
^ that (hall pl^le her { if this faid Haamh Ihall hare 

H child or childreiii then ihe fliall hare one half of hit eftate, 
and the child or children the other half that he (hall die pot 
^ feSed ofy or that may by any meana belong to lum, or hit in- 
heritanee, that may cither fall to him by Tea or land; and if 
** thic (aid Hamnab Wmdbmtft (hall mam tbia Ra^ Shi^% and 
** have no children by him, tlien (lie In^l pay to &ra6 ih^ey 
[ 537 1 lo/« of lawful money aa a legacy, and then lU hia Undi, Uv« 
** ingi, good#! chattels, money and any thing that (hall ever 
** b^og to him, or that ever did in his iue^liroe, that has 
not hten received, ihe (hall have and peaceably enjoy, and 
take for her own ufe and at her own dlfpofing both in her 
** life and at her death, unto which I have put my hand, 
« R. A* 

Upon the examination of the wittiefles to the bonds it ap« 
peared they difiered in their account of the execution, one fay¬ 
ing (he beads were read over before execution, the other that 
thn weresKrtj one that they were exchanged, the other that both 
of uem remained in the cuftody of the defendant^ and in &£l| 
at the time (he aitfwer was put in, they were both in the hands 
of dte defendant: after this iranfaAioo, the execution of ^fe 
bonds remsdned unknown, and the iuttrcourle was cenunued 
till May tygti, when the {daintiff'i father died, who by hii will 
left her a fortune of about 340A tbe sg months expired, and then 
the ^aintiff filed the original bin to be relieved againA her bond, 
and dying (bon after, the caufe was revived by tiie prefent plun- 
tiff her adminiftrator. 

The CTo(s-biU was brought by RaM Sbtp/n to have fttiifac-' 
tiM for this bond out of the affets 01 Hanaat tt^mdbmf/i, alledg* 
ing he wu always ready and willing to hare rharrietTher^but was 
panted from having any aceeCi to her by her brothers, 

3 hfi: 
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% 

Mr* Attorney Geiheral and othen for the pliuntifia infifted, WooB««titt 
that this bond ought to be delirered upi and relied firft upon ^*^**'l*v» 
the circuraftancea of fraud attending the execution of thefe 
bonds, the inequali^ of the drcumftacces.of the parties, and 
die ctrcumftance ot both the bonda being now in his cuf- 
tody. 

{fondly, That here wu no breach of the condition, in regard 
tht plaintiff never married any odier perfon, and becaufe lie had 
not flievn any tender on hia party or refuial on her part, to per* 
form tl^e contrad. 

Thirdly, That fuppofing the condition was broken, and the 
bond fairly obtained, yet the bond waaof fuch a nature, aa 
that a court of equity for public conGderations, and the gene* 
tal iiiconveniencics that would attend the permiffion of fuch fort 
of cootraAa, ought to fet it aGde t and it wu compared to 
nurriage browse bonda(i)t bonds obtained bv foJiciton from 
thdr clicnti(2]) bonds from young heirs, tfr. chat it was in re* 
ftraint of marriage, tends to encourage improvident matches, 
and difobedicnce to parents, and would be void both by tlie 
civil and canon law} and the cafea of Xry verfus BraJ/haxtf^ l 
Vern. loo, and Bakrr mnd bit wift verfua WbtU^ % Kim* a 15* 
were cited. 

Mr. Brwwn and other counfel for die defendant inGfied that [ 53 ^ J 
there wai no circumftance of fraud in obcainiDg the bond, fuf* 
hcienc for a court of equity to fet it aGde: chat Ihc wu of full 
age i that ic wu a • fuitablc match \ that the obligatiotu were 
mutual, which, ihewed no deGgn of fraud; that die bargain ap¬ 
peared to be moft beneficial on her fide t that aa to the brea^ 
of the condition, there it no occafion to prove a render at law, 
for a plaintiff may declare generally upon the bond, and die, 
defendant muft have pleaded p erfor mance, payment, or a ten* 
der and refufali and from the drcumftancea it appeara he was 
always ready to have performed hia contraQ: ^t u to the . 
tieceoity of marrying, ilthoagh the condition ia inaccurately 
penned, yet upon the whole it appeara to be the intention and 
agreement of the parties, that the bond Ibould be forfeited if 
fhe refufed to many the defendant: that there wu nothing 
improper or unreafonable in diia agreement; nor doth this 
cafe fall within the inconveniendes in the c^es which have 
been mentioned; for being of full .age Oie had a right to dif* 
pofe pf lierfelf, and if ibe parted with the liberty of marriage, 

It was for a valuable confidention; dat thii wu a contradk 
For the breach of which (if thefe been no bond^ damages 
oieht have been recovered at law: which likewtfe die eede- 
fiafiical courts would enforce, conCcquently neidiet unequita* 

. ble nor improper, nor can the adding a penalty vitiate die con* 
traA itfelf: that fuch penalty ought to be confidered u the 
ftated damages fettled betwixt the partiea themfelves: that the 
arguments drawn from the reilraint on marriage, the pnn 
moting improvidem matches, and difi^bcdience to parents, 

{%) Smith V. puff ) voL 566. (a) Drtfin* Cmfsif r. Osv^, mi$ spy* 
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CAS ES Argued tnd Deteriimed 

WooftR»«i« prefc toe much) becaufe thej tend to fliew chat all futh ccif« 
v.Sas»L«?. ^ chemfelTca, which they mtaintf arc not* 

The cafe of jitiiH/r* Farr^ vidi I TVc* Att* 087. waa cSied as 
jn point) hcfurc Lord HmrdwAi^ hft, 28) I739i in chat cafe 
the defendant Farr had gifcn the pIjintiiTa daughter in her 
lifetime a bond in the penaUy of 500/. eondilioned for the 
payment of 500/. if he did not matry her within the twclre- 
month from the date of the bond t the defendant did not marrf 
her within the tlmC) bot dandeftmely got the bond from her i 
fhedied foon afterwards^ and the plaimiiFber motlier took oul 
adminiJlration to her daughter) ami brought a biU for the 500/# 
and itiliila chat upon tlie breach of the condition the bond be* 
came abfolute) and the 500/. reited in the daughter) and wai^ 
tranfmilTible to the plaintif u licr rtprefentatirei the defend- 
am iiifiAed that the obligee was an orange girl at the playhoufe^ 
and a common'Arum pet 1 that it waa turfu erntr^tu^ and 
not in a court of equity to be carried into execution) but fAd 
in hii proof: the Chancellor was of opinion that it was a good 
bond) and the penalty hi the nature of dated damages between 
the parties) and therefore decreed the defendant to pay the 500/1 
to the plaincifr as reprefentalive of her daughter the obligee* 
i 539 1 Loin CHAifcxLtont 

This ia a new cafe, and in the decree which I Asti make I 
Aall not found myfcif on any circumdances of a£iual fraud 
spearing In it) for though there may be fome fufpicion arifing 
from the manner of the execution of Aii bond) yet I think there 
ir not fufficient foundation to decree on the aQuai fraud ) the 
parties being beth of full agC) d\e bonds mutual) and tltcir cir* 
cumft.mcrs not greatly unequal« 

And as I Aal! go upon the nature of fuch bonds, I Aall l>e^ 
gin with meniioning the points I girt no opinion upon at pro* 
fent. 

FirA, I do not girc any opiiiicm what would be the judg¬ 
ment of this court on focb bonds entered into by parties both 
/h* jtifiif having an abfoluie power over themfelvca and 
their furtuives, ami where the parents are not Fifing \ neither 
do 1 give any opinion that fu^ bords would be void in alt 
cafes between perfons not fui jttrit to all purpofeS) tho*^ tliii cafe 
and Atlius v. rtirr fait under very different coiifideratioitS) fur 
that u-as of the firft kind before nieiitioned ) but there was alfo 
funictliuig of the ft' 4 imum fuAru, and his defence was her bad 
charaflcr (i)) which was not proved: tho* indeed dial cafe is 
contrary civthe general rule of the civil law s in the prefent cafe 
1 'am of opinion diat I ought not to decree fatiafedtion of this bend 
on the crofs*blll) hut dire^ it to be delivered up to be cancelled 
on the original bill) and the points upou which I found my 
judgment arethefe. 

That bondii of this forf) where ptrenti %rt livings are-liable to 
great fraud and abufe \ that to decree tu favour of fuch a bond 
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m die Time of li^d Qttiicellor HAKowiCKr* 

would be a great eocooragemeot to perfoot to lie upon the catch W»»»ravi* 
to procure une<|ual marriageai agiinft the con fen t of parentSi 
and though they dare not folenintze the marriage in the lifetime 
of the parentf but oaly engage the affe£tion> and draw the ufu 
fortunate perfoR into a boi^ to forfeit their whole fonune» as aa 
the cafe herci yet tc ia of ?cry dangerous coafequeiice, and tends 
CO bring great imiafortonea into ftmiUei* 

Another principal ground of my opinion y» that this tends to 
encourage difobediencc to parenu^ and indeed is «Jrayd and 
impoficton on the pareott thoogli there ia no adbiaJ fraud as 
between the parties. 

Ill this cafe ihe lived wkh her father, and was dependent on ThD'ftMrtBthi 
him for lier portion, and be confidcred her u a child to be ad« m pow«ftopre 
fenced, end though a parent has no power by law to prevent . 

the marriage of his child, yet it is eapedled that (he fliouJd take cMrtnt 

his confent and approbaiioBi and by the laws of fom countries U cBp«A«a,«ni 
that is mack ncccflary, ^ 

* It is therefore 4 /rauJ on the father, who thinks Us child has t» Ai 

Oibmitted to his opinion of the match, and, in that opinion, Mt«srbM<i 
fualcts a proviljon for her, to advance her in maseiage, which, 
hiiil he known of the bond, he would not have done, or might iBtAAptfiBTihB 
have done in fuch a manner as would have preveuted the mar* 
riagr t it is therefore itt fwd of the hither^s right of difpofing ^ 
of his fortune among his cluldrcB according to their deferu, ^maini pat- 
and may be compared tojhe cafes of bonds given bcfuic marriage 
to return j part of the porrion (i) | for there is oo fraud in thofe ikeA,«bobtia| 
cafes between die con trading parties, but on the psreiits or 
friends of one of them^ who are deceived by fettling lands 
<i|ual to (he portion that appears to be given, and lor that lo frt uis« Tuck 
reafon foch bonds lave been fet afidc : Anotiicr ground of relief, 
is the pcaalty; for this differs gteatly in the rcafooabletieCt of t J 
il from executory promifes, where the jury can confidcr the 
whole cafe, and wlwther the party has biwn unwarily drawn in* 
to fuch a contra£^ or not, and the change of circumllancci iinco 
the execution, and give damages accordingly; and tliougli it 
has been truly faid, that a great alteration of circumftances or 
charaSer, would be a ground of relief here, yet that ciunot be 
offered at law againll the penalty, and bonds tending themielves lo 
prevent fuch circu in (lances from being properly confideml; bonds 
of this fnrt therefore deferve kfs favour u^n tins account, 
tItougU perhaps that alooe would not be fulScieat to fet them 
aflde. 

As to the cafes cited, none of them come up to thTs; a Fern* 
loa, the reafon of that cafe was, liit inequality of circumftan* 
tes, and the party’s being a fervanc, and the danger of admittia' 
filch trail factions into families; v. fF’iire, a 
went upon the general reftrunt of marriage. 

(i) PfrfM 1 I P, fn itf« i P.W. 

$40. PedMM V. Jtciluw, duL 548. 496* Mtnhsm Oxf t Cdi 

Qa/e V, Litithf iM ^7^. Lxmktx.HxM- v» tM» 507* Pitemin V. Og' 
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CASES Argoed i&d Detetmcaed 

Tlicre are fome circooftancn further attending thU ca&i^ 
which raaket it unfavourahle: Thebonda areeiecuted in att 
tk-hou&» where Ihe had no friend i two ftrangera are called in 
to witnefs itt and the witndica differ as to its being read o?cr \ 
The bond ciecuted hj him was^ at the time cfhCT death, in 
hit hands > one witneb fajs, it was left in his hands at the; 
time •of the execution, and there is no efidencc how it came 
into hishauds^ he fafs, hj his anfwer, flic gave it himi but 
CTcn that is an evidence of me great power he had over her, and 
if there was no mutual obligation, there had been no cobur to 
fupport this bond. 

1 am therefore of opinion, that on the original bill the plain¬ 
tiff ought to be relieved ^ and I fay the fame in tins cafe as lA>rd 
did in FUjtr v. \ P. H^m/, i68. that though 

none of thefe circumfljnccs, fmgly, might be fuflicient to over- 
turr. this bond, yet, altogether, they are fo> but the chief of 
them, and which has great weight with me, ii the encouiJ^-. 
tnrnt this might give to difebedience, and tie fraud on parents* 
ttU /TjrJwkAi • As to tj:^ cafc made by the croA^biU, 1 am not very clear 
tkerthat here is a fulTicient breach of die coudition y the breach in- 
ibc<wi4Jii«i tided on inuft depend on the fixft part, for in the fecond it it 
conjuiiftivc, and the payment of the 500/. is conneded with 
that', and if it refts on the firft part, the whole penalty is for- 
so^ ttaSer •( fcitcd, not the $ooL aiMi, it U pretty ftrange to think, that it waa 

^ manied another, that Ae Aould lofe ^oo 4 if Ae 
o^ly refufed to nuny tlie plaintiff, Die mud lofe 600/. I dierrfore 
lui Affkrtt Mut mufl have decreed the dco 4 penalty, which would have been very 
cxiraonUnary* At to tie tendery 1 doubt whcAer a breach could 
andtiie^rt^a. havt been afftgned, wiUioot his Aewing a tender of himfclf, bj 
£*541 J writing, or fending s though, by Ae circumftanccsof diUcafe, a per- 

fonal render might have been cxcufed, and I fliould think the 
a (Tent cf the man mull have been in Ais cafe, an adual pro- 
pofjl, and Ac firft a£f, like the cafes put by Jjoril Ceie upon 
frank-marrbgc, where the luodcfty of Ae fex is con fide red by 
tlie common law. 

As 10 ettfts: I Aink it would be too hard to make him pay 
d'cm, as here is no actual fmud, and he might Aink ho had 
aded fairly by her; fince tber^ore 1 decree Ais chiefly on 
' publick nnd general confiderations, Acre Aall be no coils od 

cUbcT fide. 

herd ChanetlU/r decreed the bond to bc delivered up to be caa- 
cclkd, anddihniffed Ae crofs-bilT. 


Cafe 3 Ip* 


Harvey verfus Philips y April 14, 1743. On PxceptienSm 


^ 1 T had been referred to a Mafter, to fee whether a rood tide 
tm* ^ could be made to a purchafer; the Maftet repotted la favour 

rat iif • dttdy 

vrbtta M SfM lnn'\r 4 it 1 vfik*, bM omW Mt St ImS ; I etSV tJuA k tCss« itttM 
i« b« * tmtciic S« avt vi'Adr?>, ia w% i ImA Mwkk «f tf^p tku«»ul 4 kart Sett 

tvihcUai, tw wiUwvi to aueUaito. 

of 
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of the title; fcTml ezceptioot were taken, and amone die reft, 
that a deed of hafgain and fak, faid to be inroUed at ue chapel 
of the and which ia Tcry material to ouke out the title, it 
not to be found there* 

A copf of this Tcry deed, taken at the Rottj in 1631, and 
atteftedto be a true eopjr by fire witnefies, was produced now in 
court* 

Loan CManceLLon, 

If the origioal liadbeen in the hands of a private perfou, there 
might have been fome doubt i but wIick it appeara to have 
been lodged in a public olhce, and tbe copy is fo very ancient, 
I am of opinion that it wouUl have been fuiEcieDC, even if there 
had been no atcelladoii to the copy: AUr t Mtdiuot v» 

7Wwr4. and 6 Mm/* say. the two laft (eftions in the cafe of 
itaftjm v. Davu (l)* 

(1) T. Smithy t Fftem* ajPi t6o* 


TFopd vetfus Frtrmanf April 15, 1743* Cafe 310* 

A n exception was taken by a fcqueftrator to a Malteris re- [ 54a ] 
port, becaufe he had not avowed him fix fliilUsgS aud eight 
pence a d^ for his trouble* 

Loan CHANCRLLoa, 

I do not remember that fix (billings and eight pence is an ^ 
abfolute dated fee, to aUfequcdratori, whether the effsAs fctxed u not iniiUcS tn 
under the fequeftration are large or fmall \ and as tbe fequeftra- 
tor, in this cafe, has not gnt in 40/* in almoft two years, I ^ 
think the grofs fum the Mafter has allowed him, is fufficientfor 
his trouble* 


llABVai V* 
fsifciro* 


The Marebknefj cf Bhndfard verfot Tie Dewger Dyiehejs ^ C^{t 311* 
Mariherctigb and etherf, April ai, 1743* S C s Yti 

A Si’t* ciieS* 

BUI was brought to have certain manors, lands, or* wbot a perfim 
part of the truft-eftatc of the firft Duke of AfarHerw^h^ 
and fettled upon the Marchionefs in maniage with the Mar- 
quit of Biandfirdy made up a clear 3000/. a year cut of the aflets 4 Baion loriBr 
of her late hulband, whilft he wuin pollcflion, or out of tlie af- 
fets of Harnee^ late Dutchefil of MarlUrwgbt or out of the aflets pAHuauuiy tf 
of the prefentDuke* • ibis 


naif hth M are SaeS tad «rtii8, b«t ^ lead*mat a SiiOuaiisf MS, U Ucarlr wUbin tbv 


(1) ^ Srena/tr v. tCiuheil, 1 Salk, eejkty a Ve/, $00* Ami* 137* 8. C 
Ipt* lArd Bjym, 317* Hepmmd v* Zk Ctfa v* I Bn, Cka, Bep* 

Bar^mty SO/Tt* 161. eh 7* Hedgymth ia aote* FUe Harvn v« Har^y ante 
V* Craid^y ante 376, Bradkary v# I vol. yfia* Bkhmi v* La/ta^ pod* 
IFtigkty Dearl. 60J. Coatn Ciwe v* 3 vol. 573. 

8 rh, 411* ^iMir/v* Ja^ 

Kk 4 
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CASES ArgMd anj Detemified 


He cafe arifts priiicipallj upon the will of the firft Duke of 
MarJh9r9ughf made (he ipch of March (his was a ytrj 

ftriA fetilement of his real aud perfonal eftatei he made the peiw 
foiia who were then in beio^ Unantt for life only^ of the whc^e^ 
aiBOcig which were Harriot^ late UutcheCs of Marlbcrwgh^ and 
her foQf ihe Marquis of Bia/u^srd* 

There were certain powers given to each particular (onant, 
and one of the powers is fpecLiUy given to the Marquis of 
firdf to mike a fointure in his m^eVs life-time, not exceeding 
j^ooci^per :.nn* aiid to nrifi* of land which he was felfed 
ofi or out of perfoiial ellate when Lid out ii; land* 

After the ^ath of John late Duke of Marlborough^ Ladv 
dolphin was in poiTcffion, and the Marquis of Blandfird^ her 
foo, in her life-time, married the prefent plaintiff, and hjr ar* 
tides of marriage, he covenanted to fettle out of the ellate of 
the Jaie Duke of Mtulhormgh^ to the yearly value of 3oqfiA 
for a jointure, over and atere all reprifes, purfuant to me 
poivcr given him under the will of tne late Duke of Marlh^^ 
rmgh. 

JulyTf lyiQ* A fettlement was execucedi or deed of ap* 
pomimentof the lands, which recites the will of the Duke of 
Mtrihorcugh^ the letters of dcniaatioti of the plaintiff, to en« 
able her to take lands t recites the confideTation of marriage, and 
covenants dial the lands fhall produce to the plaiutiff jcoo/. fer 
tnn clear of all repriecs* 

*rhe pUintifr entered into the lands after tlie death of the 
Marquis of Ulandferd^ and continued in polkrfliou till (lie maN 
ried Sir WUUnm H^yidhnm^ who then recrived the rents and 
profits till the time of his death, but have not produced 300c/* 
a year \ and catnmunibut a$wit there has been a deficiency ot 
600 L 

The Jtrfi qffrfimt What is the true confirudion of the power ? 
Soccmhjt What i» the conlliu^ioii of the an Ides ? 

Thirdlyt Whether, upon th .* proofs, there ^ippears to be any 
deficiency in the annual value of the lands fottkd iu Jcinturc* 
FMrtllyt Whether the plaintiff hati a right to have tius deCci« 
ency good again ft tl.o fcvcral defendants* 

ilie words of the power: t’rovided alfo, and niy will and 
meaning is, That I..ord Rinlton (hall in his life*tuuc be em* 
^ por/crei) by any deed or deeds, in the prefciicc of to'o wis 
nefics, or by will, to Lttle upon any woman, he 
** fliall marry, for her jointure, not exceeding qcoo /• for 
without any dedui^ion or abatement for auy taxes, char* 
** ges orinipofitions, impofed, or to be impofed, parliajiientary, 
f* or other wife, fubjecl neverUicicIs pc leafcs \n l^ing at tlic time 
of fuch jointure made*^ 

I think both fides are mi(l»kea in the conftruAioii of the 
power* 

For the pluintifTs ccunfel cany it loo fir, in extending it to 
be a clepr rent*charge, and have inCfled upon deducting for 
every little fum liid out in manurlngi or any way rcLtin^ to tli« 
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And, Ofi the other hand, the defief)dant*8 coonfel have nar« 
rowed it too much, hj inGfUng am/ ought to ** 

receive a limited and r^raioed fenfe, and mean luch taaea as are 
filed, and certain in their aatare, which the land-tax U not, 
being a floQuating one« 

* I think the land-tax clearijr within the power, for it would be 
very ibange^ when there are the worda, impofed or to be in^ 
pofed, that the principal, and moft confidmUe poblick tax 
Jhould be intended to be excluded. Vide BrnuJItr v. KidpU^ 

C^bew 438. I Scih. 198. 5 Mod. 368. 

There was a caufe in this court bnween the Bijbop tf Ost* AViikopUr » 
fird and in 1698, where the bifhep covenanted, that he 
would pay all charges ordinary and extraordinary* 

•teiftftriB ildci 

asc f^Sjed hitDl<if ID (be liAS'tB, Seemfe hr <moi biaS hii fureefieii DCberwUeis ibr ceic^a 
DPnuitfo pcftbo, bMMn be cea kaad bie bein« 

Lord Somm confulted witli Lord Chief Jullice TVr^ and 
Mr. Juftice Join pDfcW/, who were both of opinioD, the UQiop 
was liable 10 pay die iaiul-tax, and die decree was according to 
their opinion} but then the judges fald, if it had been in the 
cafe of a common perfoo, it would luve been otherwife, be- 
caufe be can hind his heirsy but a bilhop cannot bind his fuc- 
cefibrs* 

Now a perpetual tax has, and may be bid upon bnd, as for 
repairing bridges, (^r.buctbo* certain and permanent when fixed^ 
yet not certain at what tiiDcit may be fo fixed. 

Tlie beft rub is to confirue the power as referring to fuch 
taxti as were in being at the time the articles were executed. 

The jmnture is not to exceed in the whole the annual value 
of 4000A and, in my apprehcnfion, the value of the land is to 
be ellimated as it flood at the time of the power: If, by any fown, tbm it 
accident, after the exeevrioo of the power, there ihould have 
been an excefs, it would be for the benefit of the jdotrcfi: 

By parity of reafon, if there ibotild be anj deficiency, by loun- tbuihaTc 
datiM or cafualties, the iointrefs mull acquiefce under it t to cos- 
ftrue it otherwife, would make thefe powers defultory* aJoty 

•tbet. Aid mok 
pi^iiiUct ttsScrib 

Upon the /tjl qwflitn, therefore, the meafure of the chargm 
the jenutured eilate is to be freed from, mull be taken from the 
valuation at the time of the execution of the power, aod of fuch 
charges as were then is being. 

Jecondfufflion is, As to the cosllnifiion of the articles* 

A great insccuracy in the drawer of the articles, for want 
of purfuiog the power % say even the articles and fettlement 
have not To much as the fame«words, but differ in mai^ 
pbcea: and yet^ I think, they ought both to be .'onftrued lo 
to make tiiem confillent, and by riiis (deans, I (hall have 
feme reafona for what I fay, and fome foundation to ftand upon. 

On the parf of the defendant, an advantsffe has been attempted 
t > be taken from tins exprclBoo^ that ipt jointure (bouid be 
tiw of rtf/'lfih 


Now 



• -‘AASES Afga^ tni DetenniDeJ 

Koir the word nprtfa U of a very unccrtiia figm6eauon> and 
^ ought to be eonftni^ fituudum /uhjtBam m^iriam^ 

aiyi^ niift ^ 

OwTi/ar^^. FoT thc genuine meaning of the w or d | fUr CewiT/ It$ter» 
S^TjfffaZgfT* Blmnfs Lavf DiSifinary: But the fee# of ftewards or 

bailiffs mentioned there as an out-goingi muft mean the fees 
!«• of ftevranU or bailiffs of the crown : Sit Htntf Sfelman is a far 
better antiquary and cnticic than either of them^ and behai not 
m4 In all bit the word in all hU GlofTary. 

The articles begin with a recital of the power, and the in* 
tended maniage, and thc tneaning of this inaccurate dnwer, 
under the word rtpriju^ was co cake in taxes, charges or im- 
pofitions, impofed or to be impoledi parliamentary or other* 
wife, according to the fubje^l inatteri and purfuant to the power 
to which it refers* ^ 

Nothing is clearer« than that the Marquis intended to fettle 
3000/. p«r MU, free from all taxes whatfoever* 

4n^0<iftrcc«A* And if the con fir u£l ion of the articles flionld be doubtful, 
mrt uncertain Cgnification of the word rtfrifi/f yet taxes 

«AJr, vhTh lb* inferted in thc fettlement may explain the meaning; and dus 
fecti«M«ctt*7 way of reafoning will’hold better in this court, becaufe ar* 
ur^aoRst tides are conhdered here as minutes only, and the fetdement 

may afterwards explain more at large the meaning of the fame 
parties* 

I As to the ttird and fourth rrUting to the deficiency, 

though the plaintiff took a coJlataal covenant from the Mar* 
quis of Biand/ord, that the land ihoutd continue of the value, yet 
this has nothing to do with the po\ver; for to make a covenant 
amount to an execution of the pow< r, is not agreeable to die rules 
of conilrufkjoii in this court. 

Ko SiffertRM Therefore tlie plaintiff muft rely upon the arriclcs, and if a 

deficiency appear there, they arc exuutcrj^ and not executed, 
ntam iafutf and there is no difference between articles unexecuted in toto or 
lar the icgooi p;vrt Only, for all thc cafes go upon this ground, that what ii 
«pMtirwh?ii covenanted to lie done, isconfidcred as done; thc ruling cafe in 
coTCBuaSMbc this retpcd, is C^Ofutry \’errus Csvrwfiy. Vidt in Eq, 

luitcr end (1), anti Lady CHjford and Lord Burliugton^ 2 
Vertt. 379. 

Th* ifuueQiioa The pUintlfPs connfcl have infifted, (he is iiititlcd to be re* 
m^U4*aLLn undcf ihc hcad of mi(lake(i), and I dniik very righUy, 

cMaothiirt k*r lof t^ inattention or laches of a married woman, cannot hurt 
rt^t. Qj affs£l her. right (3). 

[ 546 J As this is rny opinion upon die whole, 

I ma(t declare that die plaintiff by virtue of the power uo* 
der the Duke's will and t^ marriage articles of the i3ti&of 
^priif 1729, ** is intitled to fuch a jmnture out of the truft* 
** editc fubje£t to the faid power, as at thc time of executing 
** the faid articlea was of tlie yearly value of 3000A free from 

(1) 9 P. Sia. S. C. S/rm^, $95. (s) Simyjm v. F/mihao^ giae 3)* 

S C. 9 hfui. I a. S. C. See Har^y r« (3) 3 voL 71s, 

aaio 1 vol. 5OK taU uu.es* 

all 
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all incumbrance9> rent-cba^e*» rents feck, fe^fama, quit 
** rcnti, annuktiesi ftipenda to miniftcHi pc.nliona and procura* 

** tions payable thereout* 

** And alfo free from all parUameDtary taxes or Impofidont 
of fuch nature and kind as were in being at the time of exe- 
t* curing the faid power: and particularly from the land-tax then 
** in being#** * 

And 1 decree that it be referred to a Mafter to inquire and 
certify whether the lands and tencraents comprifed in the 
articles were at the time of the execution of die faid ardclei, of 
the yearly ralue of 3000A according to the rule herein before 
declared and laid down» and if not, what was the deficiency 
ilwrecf, and to be made good out of the trull^efUte according to 
tlie faid power* 

And let the defendants the truftees, with the approbation of 
the MalUr« fctouc and convey lands and tenements of an annual 
value, equal to fuch deficiency, according to the fruits of the 
faid power to the pbintiiT for life, in full ofthc rcfidue of her 
jointure# 

VaUlant vetfus May Xf t74X# Cafe 331. 

S. C* wts $14. 

H E plaintiff cbims under a term for years which originally » 

belonged to one //vrArl (i}» and after liaving been grant* •f • 

ed to difierent perfons at lift veiled in one CJ^r/et Gr/t/v, his 
refiduary legatee, and one his executor. In Maj ndwfburufT 

17x7, Sufitft Crakf created a new utm out of the old by grant- 
ing an under^lcnfe to Jttmts for 36 years, rendering the vhichnia 

rent ofyoA/vr Attrr. The executor of Charttt Grait did not wiihtLcUnS.s 
join in this leafc, and rherefore only the equitable ^ 

the houfes paffed by it. In lyxS, Riiifar{i yamts made amort- ^ 
gage of thefc houfes to VaUia$ti ; afterwards, on the 31^ of Mny 
in the fame year, Sufan or her reprefentauves by indenture af* 
figned to VMunt a term of 39 years and a half, together witli 

(1) Herbert demifed the premiiTei ia reverfioa of the faid terns of 39 and a 
quefiioA to Charla Grtai for 39 yean half and so years to the Jamu 

aodihalf; Htrftribiedthtviog Herbert had built four new ne/Tuages on the 
yaerb his execacor, who deDifed die faid premifln# in confideraiioa whereof, and 
premiffes to Cbaritt Crest for a farther of part of the mortgage money due on 
term of so ycari. Crest died, Jesviog ysms*t mortgage beteg paid to the fW- 
SnJsA Crest his (ble devifee and execa* iismtip they conveyed the four houfes to 
trix X Ssfss died, leaving SeJg^fek her ttms in mid to fecute so A pw «ea« for 
executor, and one H^slkvssti her refiduary ysmt* Tbo ysiusmtt covenanted with 
legatee* H'sikvemd defnifed the pre- yamej to pay the faid so L Jsm$* and 
miffes CO Jsmes for 36 years, at 70 /. the ysUisstt joined in an sffigomcfit of 
lenc; and Sejfwick ^ an indorfenent H^slkwmiP% leafe to Dedcmde redeem* 
agreed to this lea le. ystsa mortgaged able by ysmeet and aherwsrdi Js^e 
his Icafe to one Bsrsei\ and tyJksumH sbfcotided, tad DtdeMrtie entered into 
mortgaged his reverfioaary term to one pofleffiom received the rents frooi the 
Bsrses and Jdaic/joined in a under* tee ants, and paid ibe 70 A fer 
mortgige of leafs to the sss. Theo follow the cireumfiances of 

ysilisntt: tod sfierwardi H^sHtamd isd the fire, and the alSgomeot CO Lsfiilkt^ 
(ymtin join in conveying the ablate as ftaied ia the report. 

another 
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fi0 Cases Aigued and Determined 

teTerRonvy term of 70 yeart in thefe premifiesy fo tliat 
FaUiattf became not only mortgagee under Ruhard 7 m</| but 
«ns indtled likewife to the rent of 70/# ptr ann* wnich tKfore 
belonged to Sv/an\ Sfdgfwui was nO'* party to this deed: foon 
after the execution of the laft deeds Richard yamct built fome. 
new houfes upon the prcmifle$» in conltderation of which Fa/* 
iwit agreed to pay him a rent oi loA per aan, and in order to 
I 547 J feeure the payment of this rent in 1730, Falliofii demifed the 
prerniflet to Raufi in truft to pay io 4 per ann* to Richard James^ 
and as to the reCduc for tlie benefit of Failiant, 

7 *he confequence of thefe things waS| tlut» as matters then 
ftpodi FaJlUni would have had a remedy againft Richard Jawet 
for the loLper mm, and Rithard Jamer would hare been iotitJei 
to a dedu£lioQ of the aoA per arm, 

Injulp 173If Richard Jamet makes an aflignment to Dode* 
mredeotm equity of redemption in the 3d years termi and Sib 
of the root of 10/« p/rnwi. by way of mortgage for fecuring 
300/* lent by Dodemede: in the mortgafre deed was an exception 
of the rent of aoA per ann, and likewife of four houfes which 
Jamee had latciv built. 

On the lyro I 733 » <^*er Aims were adranced bv 

Dodemede to Rkbard Jfame/^ amomuing in the whole to 1300/. 
or 1400/. 

In a (hort time after Dodemede enters into pofleflion as morN 
gagees and| whUll be was fo poir.;nedt the rent of yo/.* 
per aarr, to FaUianU 

In t737« a 6re broltf out which confumed five of the houfess 
but Ds^M^had infured fome of them. 

About this time Dodemede made a propofa] to Fallioat tu fur* 
render the premifles to him» and in order to induce him to its 
offered that lie lliould have tl^ infurance money, amounting to 
ayo L and (hat he would fell him the rent of aoA per anu, for 
300 A and that, if lie would uof agree to do it, he would aOign 
the premifei to any body. 

rejected fliiv propofol without making any on hisfidc. 
and applying to tite fire^ollicc for the 250 /. infurunce, upon 
D>denreje\ rcfuffng to rebuild ihc houfes which were burnt, and 
F4$//ia/ti*s agreeing to doit, the fixe*office poid Fallmnt tlic money 
accorilingly. 

Dsdemede took a good deal of pains to find out a perfon who 
would accept of tlic affignmenr, and at lalt prevailed upon 
Lafeeiiet, a prlfoncr lit the J'Teet, for the price of four guineas, to 
accept of it^ and Dodemede mode au affignnicut of it accordingly 
{I) t from that time Daumedo nevernrreived any pure01 the profits 
of thefe hQufes. 

*J*hebUlis brought by Faliiant and orhrrs again A Dodemede 
and others, prujingfa) amongff other things that the gfiignment 

fl) Dated igd J 7 i<emhert 1238. arrevt of the faid 70/. a year, and pay 
(a) That Dedemtde ilsy fet off the faid the faJM for the future, as it (hall becoM 
SO A a year out of the &id 70 A a year due ; and that the fsid La/erUes may bt 
not oely for the timepell, barlbr iheie* enjoierd fmm r^'ceiring ilie rents and 
idue Af fsid term of )6 )ear«; and that rommitling a a.V 
tb^itedaftts laay the ^ laiafilTs all moda 
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Wide bjr tMmidf to LofiMa mSgbt be fet afide u frauduknti % 

and m confequeoee of it that IMmfde ihould be obliged to pa]f 
the rent of 70/* per amt* to Vaitant* 

Loeo Chancillob, [ J4S } 

As to the arrean of rent incurred before the fiwj it U ex* 

Mmelf plain> that Dedrmeie is liabk to make fatUfaAioD to the 
plaintiffi becaufe during that time he was in pofleflion of the rente 
and profits of the eftate \ howerer as be has made an alCgnrocnt 
to LefeMet% Yolliant has no remedf for thcfe sntan at Uw» 
and is under a necelEtp of coming into this coon for iu aOif* 
tance* 

The next qoefiton ts^ srfiether Valliaai U intitled to the aid 
of this court to recorer die arrears which incurred after the fire^ 
and before the a/Qgnmenc to LcfctlUs \ and though k is more 
doubcful than die ocher queftion, pet 1 am of opinion he is 
intitled s for notwithftanding the accident of the firci Aekmede 
condhucd in pofieffion of the hoofes which were unbomti and 
received the rents of the under-tenants, and was certxinl7 liable 
therefore at Itw^ and as cannot diflrain on account of 

the afCgnment to he ought to have the alliiUnce of thia 

court* 

But there is a great difference in regard to die arrears in* 
curred (ince die affigiiment to LaMlex \ and it would he going 
too far if the court was to alisft t^ plaintiff againft Dedmedt in 
this refped, for the law fays an aOigsee of a term may aOign, 
aud dierrby get rid of his fuhfequent rent, and the coveuants 
which run with die land (1 )i and if it be fo at law, it is reafonable 
he fiiould in equity, wliich in cafes of tliis kind follow the law| 
though indeetl it is true, that in fume fort of sfBgnmenu maite 
by tenants the court lus interpofed* Vide TVmV'r verfus Ctke^ 

I Yerti 165* indPliipti verfus Hearty Nov* a6, lyqi* YideatUtf 
p . 219* 

But thefe cafes arc diflinguilhable from (he prefent, and 
panir:ularly the Uft, for the great point dicre was, that the party 
to whom the aflignrncnt was ma^ or pretended to luve been 
made, acted really as an agent only for the aflignor; there was no 
propofil, as in the prefent cafe, to furrender up die premifies to 
die landlord, and if tliere liad, the court declared they ihould not 
have relieved • 

Whereas here there was an fsprefs offer by Dedmedt to fur* 
render the preniifics to VaHiMt ou certain terois, which by no 
means appear Co be unieafonable* 

Befsdes too here was a general calamity, and an unfore'eeo 
one from Grei and as Dodetmde lent to Jiumt 1300/* *or K400L 
upon the elUte, which he is likely (o lofe, it would be ex* 
trcmely hard to oblige Ikdemede to pay the 70/I rent, fince the 
sifignmeut to /•.(/v/fs/, cfpccolly as YaUUnt his received the 

(1) Piuher t# t 81. V. KqA, S HSf. 

Cir/k. 177. BdL ^iji PrL 159* 80 tho* SedtelOfa Km^ ?• FnemMat i / J sp 

the affiinmeni be to a beggar, ss Is Yuk IYaUer^$ esft, J Gk st» a* yj* t* 
tbtsprcieiu egft of YalUmu v« Deieimde* 

%SqU 



C A dZ 8 Afgted ani Detennine^ 

▼AtttAPT T* 250/1 from the fixe-c{Gce» notwithlUoding D^dmtiedkt 
^piHipr. aiTurafice* 

The hft queftion relates to the 20A per ann* which was agreed 
to be paid by yaUiant to Ufbard Joints^ whether it ought not to 
be dedufled out of the yoUferum* 

I am of opinion that it ought, whoever is intitled to it, the 
veprefentalive of Rkhard Jams^ or tlie defendant DodeituJei for 
it is the ordinary diredlion of this court, that fuch fort of demands 
Ihoald be fet one agaiofi die other (i)» 



(0 Lord (hip dinged the MaAcr 

to takt an aecoant ^ the faid rest of 70/. 
which became doe from. 1736 

to CM/mai 17J8; in which aecoant the 
Mafter was to siiLe a pordcnlar aiiow* 
ante for the frid ao A agreed to be paid 
CO Jemftt under whom claimed; 

■nd ilib an allowance for the premium 
of iaforiocei and the ballaoec oa fiich 
account to be paid to the pUiotiSs by 
Deirniitm Ana his Lordlhip ordered. 


chat the ^aiotidi frootd retdb the faid 
10 A /ff swt, ai part iatitfafiioo of ihe 
growing pay menu of the laid 70/. a 
year Ance the iCgnmeoK 10 
And his Lorddiip idv tm/tnt •/ 
ulk$% ordered, (bat he Oiootd tfign ^ 
premises to the plaintiffi: and in the 
mean time Chould be reArained from re« 
ceiviag the rents, and eommitciog waiter 
L</» il. 174a. foh 3tS* 


Cafe 323. EUzMttb Mitvijer, lytdevf Philip H^^hyns^ terfus 0 ^^ 

Butemitr 9 f Pt^ipi May 7, 1743* 

A httbana aisr T IS caufc camc 00 before the ChanceUor upoa appeal 

A f'o” *"U-- 

lit ftAifncd for • 

eiJuyc cee 64 «c«b 0 n | Wt h met W sn ftSi|neitm tf tkn yti^vUc (hiAf, lal not reA oaly on 

tradee «a4 cgaftredtiu ef eoNr in s wreasat* 

The queftion arofe out of the following covenant entered into 
by PiiJip upon hit marriage with the plaintiff. 

He covenants for himfclf with trafrecs, ** (hat aa well the 
** 6000 A portion with E/inahtth his wife^ aa all other fuma of 
** money which fhouJd be given or bequeathed to Eliaahdi by 
any of her rclationt duriue her coverture, Ihould imme-' 
** diately after the dcceafe of Pir^ be paid by his heirs, eze* 
^ cutors, to tniftees, in tnift to pUce out the fame at 
** interefr on land or government fecurities, and the intereft 
** thereof to be applied for and towards ihe maintenance of the 
** children otPhiUp by SUsahethf and the remainder of fuch in« 
** tcreft, ifuf> together widi the whole 6oeoA to go or bo 
** paid equally among hia children, except his eldeft fon, to fona 
^ at 21, to daughters at 21, or marriage g and in cafe of the 
^ death of any 01 them befm rime of payment, to t^ funivora/ 
** Provifo, in cafe there ihould be no ifiue, then the dooe A 
** and all other fuma of sumey dsat during the marriage ihould 
** be given to the laid Elnrkiif (hould be enjoyed by him the 
** faid Philip HavAyntt his ezecutora, tdminiftratort and aOigntf 
" to his and their own proper ufe and behoof*** 


On 




m the TioM of Lord Qiincellor UAtDViexi» 




On the 4tb of June^ 17301 Mary XmUho, mother of £&- Haviyui r- 
made her will| and l^ueathed to her fon and daugk* Oa?w« 

^ ter EUidAetb^ and PbiSf HawkytUt aooo/* to be enjoyed bj 
** them and the furriror of them (i)t and if there waa no ifloe 
^ of her fon and daughter, then ihe deri&d, after the death 
** the furriror of Philip and EUt^^K the aooo /»to her eao* 

** Gutor, and diredta the legacy to be paid one half 15 montlu 
** after her deccafc, and the remainder in two years and a 
" quarter, and appcunted Lamieri Ludhm foie eiecutor/* 

Ldmbfft Ludltw paid iooo/« in the lifc^time of Philip Aetn- [ $50 ] 
kjns. 

Philip Hawkmt the hatband died, but kft no iflue | and bp 
hii will ** deviled the lOOoA which remained unpaid by 
** htri Ludlm^ to hii wife, to be difpofcd of u ihe lhaU think 
** proper, and bequeathed all the reft and refidue of hia ^al and 
** perfonal eftate to hia nephew Thmu Haufkyms when he at* 

** taincd 11, and then made him Lia esecutor, and, in the mean. 

time, devifed all his real and perfonal eftate to OtyM^ in truft 

for Titm e / 

It waa heard before the ptefent M^tr ^ tU Jtatf/ on the toth 
of D(€*mhtr\ 174a, who decreed die plainci/F waa intitled to the 
intereft of the aooo /. devifed by Mrs. iMdknlt wilt for her 
life (a). 

defendant Ohyn tnCfted the decree was wrong, in decree* 
ing the intereft of the aooo f. to the plaiutiiF for her life, whereas 
he la well intitled at esecutor of Pbilipf under the agreement 
and provifo in the rearriage fettlement, to all fuch fums as 
fliould be given to the plaintiff hy any of her relations during 
the coverture, and dtertfbre is not obliged to pay intereft to the 
plaintiff for the 1000/• received by Philip in his life*iime, but in* 
fifted it belongs to him as reprefentative of Philip^ 

Mr* Bm»n cited for tlie plaintiff the cafe of Thontfiti terfut 
Bvtltr^ Mmt 52a* 

I*ORD CKSNCULLOn, 

I am of opinion this is not a fam of money at all within the 
meaning of the.provifo^ for it is a covenant merely by the huf- 
band, and contequently an agreement of what is to be done by 
him, his heirs, isfe. 

It has been objeAed, that tho’ it feu out with 2 covenant of 
the huiband, vet the provifo is attended with other words, and 
that it is itfelf a covenant* 

But then it moil be conneAed widi and contrtdied by that 
covenant, and muft relate only to fuch fums of money as fall 
under the defeription of the firft covenant, which U reladve to 
nothing, but fuch fums of money as came to Rli%ahHb during 
the coverture, to w hich m^ht be inn'led, and 

the covenant therefore thrown in on purpofe to reftrain Mr* 
from difpoCng of it to the prejudice of his younger 

(1) Duriag their joint lives, and tha among fach of their childreo, ai ftould 
life of the longeft liver of them, and be liviog cc.the deceafe of fsch furrivor. 
after the dcceafe of the farrivor of tbeai (a) Li* A, t 74 *< ^1* 

children v 




JI#' CAS ES Arped i&d DcMnloed 

P*2**** ** children | &r even the fum of doooA would ibfolatdf bare been 
the holtenifti if it had not been for this corenant* 

It wai faid on the defendanc^a part Itkewife, diat (u the eo* 
▼enant runs that from and immediatelf after Ae deceafe of 
PhU^ Hm^okyfu^ hij hdrt| eiecutorti fliould pay to tnifteei. 

I C jift 3 ' at well Ae 6000/. ae all ocher fomi of money whlA (hould be 
0?ca to Blaatdhf &c* the execoton muft neceflarily roceire, or 
how will they be enabled to pay i 

Bat it would be an abfurd thing for him to corenant that 
hit heira thould pay fumi they could nercr be incsded to re< 
cetre i nor can I rmrain thefe worda, to prevent any future 
dirpodtion that the huiband might be incUmMl to for the 
benefit of die wife i 

Ithu been tnfifted too» in order Id tnahe thia fall within 
the provifo, that the huibaiid’a Afpofirion in hia life^iirae woi^ 
hare bound the wife^ notwithftanding (he had furvrved himi 
and if not good in law, yet it would have been in equity, 

I will not fay, hoc the huiband might have difpofed of thia 
poIEbility in equity, if ifiigned for a valuable con fide ration, 
(t}l but then chat muft have been upon an aftual nOignment of 
thia particular thing, and here it refta only upon the intention 
of the partki, and the conllruAion of tl» wordi in the cove» 
nant. 

Upon the whole, I am of opinion, thia ia not fuch a fum 
of money aa waa intended under the covenant; and it would be 
very hard to make a ftraioed confhiirlion of the deed to take 
away tlua iooo/» from the wife; therefore (he decree muft be 
affirmed (a). 

(t) Bmin V. Dawff, mMit xofi* (a) J. 174a. fo]> 4 | 9 « 


Caft 394* Tie Sai/fffj anti Burgfffii thf Cerp^^kn rf Sutfird verTuf 

0ftd etiiTff 9, 1743* 

tscepcinttwa XCEPTIONS bad been taken to the decree of the 
ab:K««>i ciuri- Pv defendants, as conwniiConen of charitable ufei, and 39 
excepuons out of 43 were allowed; but there being fome 
ilMievsciptHH)., doubt aa to cods, the Chancellor to^ time to coflfider it dll to* 
where thf r Jav* 

ViUriii »na on ^ 

ttwie whete they iU sot, the wt ladMw cvAi (!)• 

4 

There hive been fix precedent* brought to me, in which 
tofts were given, and aa 1 find the poinc thua fettled, 1 will 
follow tho jufliee of thefe cafea, whatever doubts 1 mi^chave 
had originally rnyfelf, crpeciallyaa (here are no prccedema on the 
other fide to the country. 

The firft precedent ia Chapman verfua Tie InhfAitanU ef Ted^ 
hnrji before Lord Keeper Cmw/ry, 5 Cw*, |« 

(1) jipUi V. iW, MV ajl* 

The 
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in 

♦ ; I ^ ♦ 

fcoMii :*«u fai Lbrt * Clnqcdbr. . tfm^ 

PetrMfj apy aod the ilth yot of Gfr»>*2» rdt^S lo die tc&mf 
aodpanonage of OrMMdm the eeiftay of ZiM/e*. 

The third wie before Lord ttm i rit wUdi began in the yeu 
ttfpy, aod hfted fone timet reUriog t6.the of Brmlty^ 

a c^ity founded by tPard^ 'Uiboo of ' 

The. fourth. vie before die Xbrda GoitoUCoiimt A T* 
lyoo. 

Hie fifUi wu before Lord Keeper Wrigti^ Crifithurii rerfiu 
ThfiHha^itMMUtfNfwfMltht^th^CbJ/rnm 

The fitth waa /Cnwi rarfoi JFimer, b efa e Lord Ovifttf 

It Si faid by the r«foondent*a coonfolt that thefe precedeon are 
crroncotts, maofe there ia no aotbori^ whatever given to the 
Lord ChaneeJIor to award edfta by the natute of chtfiubk ufoit 
the 4ad of Elm* 

If m court were merely to confine dunnTelfti to the veidifi 
of a juryt or a decree of coremUfionerat they muft have ihut 
their eyea as lo the evidence before the jury or commiflioneri, 
becaufe there it waa ofodoaer, and from Hence have arifen thefe 
pttcedcQta i .for the court findmu thefo worda in the a£l of par- 
Uamenti y^« p, Th&t thi Lord Cbornctllor^ or Lord Kotper^ Jholl 
. Md moj toko fuch ordor fir tbo dor rxrcutm rf all or anf ^ tie /aid 
jttdgmrutif dirWi and orders^ as to them JhaH/rtm f t as 9 d rwwm- 
entt have put it in the lhape of an original caufe» in which the 
eaceptanti are confidered m plaintifif and the refpondenUai dr- 
findants^ and put in an anfwcrupon oath) and in the examina¬ 
tion of wicneflea in the caufe* neither fide it bound by what ap¬ 
peared before the coamiflionert, but may fet forth new matter if 
they think proper. 

Tbii hat made the court all along oonfider it aa an original 
caufci or» ocherwife^ the court would have known noclung of 
the meriti» 

Therrfore (be court have mixed the jurifdiOion of bringing 
information in the name of the Attorney Genmli with the jo- 
rifoidion, given them under the flatnte, and proceed either wayt 
according to their clifcretion* 

It ia faid the court ought to refort hack to the original jurif- 
diCUon, in point of coft% upon argumeutt chkfly drawn from 
cafoa of Golla at common laW| and the old a&r the ftat* of 
MarMrid^^ $2 Htn, 3.(now Marlkoro^)t dtc>. 

But count of equity have in all caIn done i% not from any 
authority^ but foom confcieoce, and arUtrhtoHi viri, m totbe 
fatUfaQionon one fide or other, on account of vexatioo* . 

But ftill ic.^b faid thia arifotb on the commoa law fide» aa it 
coiiM out of the petty-bag# • 

The return of the commiiEoB indeed bang in that oSice, the 
petty^g reuina (he procee^ngSi. yet it cornea, before the Lord 

Chancelfor perfocully» and pot In hit ordinary or-- 

juxifdi&ion* 

(1) 7w vt CuMW« Mr 409. 


SSi^ 


Cmontimti 

liiroaa 

Livraa&i. 

t 550 


KonrkkftmUac 
tOouto ud«r* 
rwmniflliwi oi 
ckariobU ■fe*# 
toon of 
Mbc«ij mot 
inupemdi a 
fdc (• ko infU- 
tomi btrtt (a 

«likh Atk^cr 

Sdo U bMni bv 

ttlftor>Cti> b«C| 
#17 C«i fimh 
MW aiuccT. 


It U dxifcieaect 
oryi M( aiy h- 
chaoc>» ahifti 
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'CASES Detettdnaf 

C ifp wrf ii I fitoold be gbd to koow w}M aobedtr IliAfe to glvo coAi 
** in Imkroptcji tf I cftooot gtfe cofti hm; Jot it would be diifi* 
cult n (hew from Ac baulnpt t£^i| that I hate an^ fuch autho* 
ritjr* 

It U onij hf orders figned fn^ie and proceflea of eocu 
tmpu 

'Vhe fame at to commiflkma of hitiacyi for though it ti faid 
dw whole of ir anlei from the fign manual of the king» pet I am 
of opinion it doei nor. 

Befoie the courts of wardfliip were erected, the Jurifdiflion 
W ^ras in this coorr^ both as to lonaticis and ideotSi thcicfore all 

SSoi^wff ^1^ commil&oas were nlen out iu tius coorti and retumeil 
Mi herei and after the court of wards was taken away by aA of 

lertrtcd back to the coart of dianceiyt and tl.c 
10 manual of the king ii a lUnding winant to the l^rd CWi4 
«rbM It onr* cellofi 0 grunt the cullody of the lunadcLs, and is a benenuid 
mU/ betoH*^ ihmf in cafe of idcocy, becuufe the king coqI^ not onlt give the 
cuft^y of ideoUt but tbe rents and profits of idtots' Lnds to 
perlbtis (i). 

Uri caiMtr* T h erefor e it is not an aatbority in the Lord Chancellor 
anfiag from his ordinary or cxtriordinsry junfdiAion^ but a per* 
nttbUmiMi MO fonalofiCi and eery difEculc to matmiin. upon a nice foondattoni 
fttimii ivMi how this authority of cofi^ did anfe* but falls eai£Uv within 
iiiij^or^nr^ the cafes of bar erupts and ideots. tU ^ iht rwpo* 

^ I P. H^rst soy. reJutmg to au aiding vefttfet 

ii vutffrto Jii^pne nm^Mus^ where tlie court was governed 
by precedents ot ubjui leven years iland.ng^ before the iflue of 
tbe oen!r $4 

So ULewife in the cafe of jiifi ces of peaccj they hare taken 
upon them to etertife feveral tunfdidions nhich the court ol 
king's bench would not hate uUowedi if it had come ongmally 
before them* 

i am of opinion therefore^ I ooclit to be bound by thefe pre* 
cedentii efpecIaJly as it ii in ard oi judite* 

The quefiioii then What ought to be done as to cofta 
tbove» and colls below* 

C SJ4 7 ^ eiceptants ought to have cofts npcm 

diofe eiccp^tOQSp in whiJi they hate prevailed, and the refpoti* 
denU coft> ill thoTe where ihej have ptmilcd (a)* 

As to cofia below, it mud reft upon the agreement made be* 
twecu the pardesi and 1 will not mcerfoe. 


.d' 


i) /'(dtria th»na(ur of AU tlaoa* 
,fi/. i vol. 635- 


(t) 1^7. Iti. A 1741. SI. 7C5. 7l> 





f2#&iAr/CMyk^ terflu Bddeick mi Otherst 1743. 3^^ 

^UffSiniif having fi< ytm andi’t half to come in At \t^(c b li 
^ cf ft^hoofe from the pUintifFt^ ott the 27* ot Jfiil 1734 


became t protfrietot of dte Hacid 4 ci*luiid oiGct^ bf inliinng Jvr 
fmn of 400 /« on the hootb^ fot finren years, and on pajlncr 
twelfc IbtlliQgl down^ and three pounds fomc time ?fter, the 
cofowny agreed ** tp raife and pay our of the efleAs of the ron- 
trumtion fiock, the laid Turn or 400/* to her and her enecua 
tors, adninhtrstors, and affl ^s« To often as tho hoOfe lhall 
^ be Iwrat down widiin the litdterm« unlef^ the dire£tors ftall 
^ build die (aid hoafe, and put it iu u yOoi pl'^ht as before 
** dw fire s and oa the back of the polity it was iitdorfidi tliar tf 
** this policy ihoiild be afli^neil, the affigument muft be entered 
** within cwenty^Mie daya after the makiait thereof.** 

Mra^ Stni/$ leafe eapired at Mi^amnrr 1740, (he houfe 
was not burnt down till ihe yanvtry itm 1740, and (he made 
an alfignmeut of the policy to the plalntlfia dse ijd of Mrum^ 
aftef", J74U. 

The i|oellion U, Whether tlte plaintifi, the alli^ees of Mrs* 
drrsdr, arc intitled to the 400 /• iiifuranre money, or to hare the 
houTe built again 1 or whether the Louie beiit{ blunt down afler 
hin. 8 inth*% property cca'cd m it, tb^ company ate obliged to 
make good die tofi, to her alTigncir, of the police. 

'rhe company nude an order, fubfr^uent in ti.ne to Mrs* 
Str 9 d^% policy Ui 1739. ** Hiat wliereas policies centre upon 
** the pmpcity of the infuicd's ceafing* af theic u no applicitioa 
of the tnfuiLd to alEgn, or to hrvr the lof» madw* up, thm Uie 
** perfoA having the pr^paty may infurc the faiil houfe iu the 
** fjtd office, notwiililtanJing tiu term for which the boufe was 
originally uifuieil is expired*** 

There was evidence lead for the plaintiffs, co (hew that they 
tendered the alfignment to the defendanu, to enter to their 
booLs, but they refnled to acupt of at* 

I/oiD CitAucauca, 

During the proffrefs of dais caiife, while (he def^nilinrs Teem¬ 
ed to dep/siid chiefly upon thefubfcquentoukri 1 was oi opinioa 
kg.iiufl them* 

But, upon hearing what stefurtlier ofll*ted, Ithar^ the plain* 
tjA are not intUled to be relieved. 

There tie three queftioUs made in this caufe* 

Whether this accident which has happened h fdcfi a 
lofs, u obliges the defendants to make fadafaflion & the plains 
kiffa ? 

^ SemtJfy Whether, upon the terms df toe^orighisl pbliey, dd 
0 (!ice Is obKj^ to do k / * * >' 

ThirHj^ Which U rather oonfeqiienttal of the Comer, whether 
the plaintiffs are properly alEgnces of Mft* 8 tr$ 4 i under this 
folieyf 

LI a 
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CA^KS Argoed and Dcten^aci 

SaUm’ ' If dui mitta 'refkd finglf iqKm (be pelkf hfelf, t SsomU not 
** Aink it fuch a loCk u wo^ oblise the defcndenrt ID make Atie* 


rj5<3 


tti; 


Uader diii iwlkr> the fiate of die eate !•» Mra« JSirfit m$ 
OQlf a kfict her dm expired at 17401' the houfe 

wti bomt down the yaumrj aiter» wohm fhi yhwt «rr/) the 
pliletifi, the Sadkn coopaojy «m ground tandWdii ard 
iftdded CO the rererCon of tb tcnn: Upon the 
trimy 1740, Imn mndu after the cxpram the tenoi ted 
one month after the firtt die affinmenc was msde» and io confi* 
deradooof five ihilhnp odIti fo tost it mnil be calmi u a vdlvn* 
taiT afligniiieiit as it ftaxidi before nc* 

it has been iafilledi on the pen of At deieodantSi that the 
ptaintiA are not inotied to lecover aa ftanding io the place of 
Mrs* Str$A% bccanfe ihe had no lots or dsin^, her intereft cea{^ 
ing before At fire happened. g. 

And this introduces the {eectid and tlurd queftioni* ™ 
I am ofcpioiorii it u neceflary thepart^ ufttredf Ihonld have 
in intereft or prtpenj it the time of the iDfuringg and at die 
time the fire bappensf 

It haa been faid Cor the pUlndAy that it is in nature of • 
wager laid by the infunnee companji and diat it doea not Cg« 
mtj to whom they paji if loft. 

Kow thefe inftiniicea from fire have been introduced in later 
times, and th er e f ore difter from infmnee of (hips, beesufo 
there intereft or no intereft is ahnoft conftanilf infen^ and if 
not inferted, you cannot recover unlda you prore a pr^ 

n. infurin^ of (fatpi Is as old as the laws of Oterm and 
RUtf whoic Tnhabuants were the ereat traders of the world) 
look into the books that tnatof mfunng, and you will find 
die term is, fma/Iit At intention of all mfurancea 
being to avert any damages or loft the infured might fuftain: 
Upon this prindfde, in il modem infurances of fliipc tfttfr 0 
sr m vrMffi is introducfdi snd, between the fubje&i of differ-* 
ent nacioni, Cor this n ifon, becaufi: a great deal of contraband 
trade ft carried on, and I believe began m the trade firft 

Oh 

The common law leant ftrongly agaiofi thefe prides for Tone 
tlffle, but bring found beneficial to merchantSi they winked at 
it. 

New hws have been enafie 4 » whidi make it felony to deftroy 
lblps» and the temptation to k baa ariGen from mrrrgf ood m oh 
$ ir^ inferCbd inpriioes. 

No longer ago, chan when 1 6 A ftt in the Court of 
■iliftiimb S^oeh, I have beard thefir hfucancei called (nudulefit, mc 
0mSjiS!^ dioo^ ia e OBven t encce may have atiCen from theft aotdstoAp 

• Ifwi mtiILim « M Ifc al^ DiW* 

ft) ftitiidi o/maesi m fsademd void ky /st^ ip r. 
t inftifiiies 


Cm til 
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infimace isi^ bmmictice too may op 

the o&et 4 ^ * : tl tily perf^ may iafuce,' whether be 

haa pro p erty or itbt, k.sbT.^atein^tioo to^hurnlumfiu, to ^ . 

receive toebeneflt of the pobcy: By me'firft ^ofe in the ^ • 

Ojf contributite in i696»*tW*yUf tmi Ibe^tyi called the Hand-in* 

ianJjAf, Ineocpon^ thein|lelve|» iBb liKiety are to make, 

tuAiwoa ifl'caie of aoy Me by* 

To'wd>ooii or tin .mat bfa,*are Aey to make faBilafUon i' 

Why, to the peri^ infure^«end for die Me he indy hare 
futtaincdi. for k cannot properly beca^ infoting tbctMng^ 
for there U no polBl^ty of doing 14 tod therefore muft mean 
infuring the pOrfon from damage. 

Br toe terai of the. ppUcfi the dcfendanti might bc;^ to 
buila and repair within fit daya fTtci the fire happeni. 

It hat been truly laid, thia giver the (bciety an option to pay * t i 57 1 
or rebuild, and flrewa mofr manlfcllly they meant to iiifure upon 
the property of the infured, becaufe nobray elfe can gire them 
leave to lay eren a brick, for another perfon night fancy a bouie 
of a diSerrot kind.. 

'Ihua ie ftanda upon the original agreement % The neat ouet 
tioQ will be, Whedm the fobrequent order, made by the drteud- 
ante in 1738, hu made any altemtion i 
r am of opinion it hat not | for it wu made only to etplaln 
a particular cafe in the polkyi for it might have been a queftiont 
wlieiher Mrt. bradt could have come before the eipiration of 
tlw term, to have examined the books of the cilice, and cber^ 
fore thia order was made to give her fucli a power. 

It haa been firongly objeAed, that the fociety could not make 
Aich an order. 

I am very tender of faying, whether they can or not 
Becaufc on one hand, it might be bard to lay, that, ai a foeietji 
they cannot make any by order for ri>e pood of the fociety* 

And, on the other hand, it would be a dangeroua miog to 
give them a power to'make an altemtion that may materially 
va^ the mtereft of the infured* 

The aflignmeuc ia not at ail wichia the terms of this order,. 
becaufc it ia plam/ it meant an affignment before the lola hap> 
pened* * . . 

Now, with regard to the Ma happening before the aflignment 
made, Mra« frra 3 r wm iotitled 10 nothing but what was to be ^ 
badtupoQ the depoCt. ^ ^ 

U ia plain Ike thougbtfe, foe if ihw.h^ imafiined lbe had ,b^ , * , 
itled to 400/* weiSd any friend have advifed her m k' 
prdkaroCUtothiriilaiiitMk?^ > ' 
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55T CASES Argued and Determlaed 

• Lon! CliancellfiT Xt/rg was of opinion there, the plaintiff had ao 
. right to the money under the policy, becaufe no lofs had hap^ 
pened to him, be having no intereft iu the thing mfured at the 
time of the Are, and that policies not in the nature o( them 
affignable, nor intcndeil to be aJTi^ed fiom one perfon to au<> 
iher, without the con fen t of the oibce. 

The bill here mud be dirmiircd. 


C^fe 336« 
[ 55 « 3 

the KpD* of 


T%m/t rerfua May lo, I743 > a/ 


T n R plaintiff before het marriage with John Tyrrfli wai 
fc'fcd in feC| or her mother Mra« $i/rfiUn of an eflate 
•liw r«fkr and lit ccftfiilefatign of tlic intended marriage, and 

U«nJof.i>«W« of i>oo/* paid 10 Mr. 7 ^n't// ati her marriage portion, it wa$ 
hifij to agreed tliat the eft&ic Should be fcttlid previous to the ma Aige, 

moiety might be cnioyed by the plaintiff’s inotScr 
RMrnaje for her life, and after her Jeecnfc by the platotlff, or her truflees, 
rucnctindco... her fule and feparate ufe, excluHve of her hulbsnd, and that 
S'® fhoidd rcccir^^ the rents and prrfits dtiring her Jiufband’s 
nirniiftia life, and thiat as well tnc faid moiety after the pbintlff’s dcreafO| 
Ju*rbocn^*^ as tlic other fpoicty1(l), fliould be fi'nlcd upon fuch truiU as the 
licvr^if ihe hii plaintln by any deeJ in her life-time or by will Ihould appoint. 

sat ft bill 

tbe bvlbftSd, (Suftllr ^ bio«|.*t the vKot*3t4 In hi; pUee. 

Mr. 7 yrrr//thr intended huilmnd underto^b to procure deeds 
to be diavvn purfuanr to the agreement. 

Bat when die dveds wpr\. rcv.ing over to the plalniiff inonicr 
for cu'cufion, I he oVcrrtd ti:.To was a inUlake, for that the 
inoicty of ihc prcinh'tTj Ihdte-l to hvr mother far life, was after 
her deaafe limited !•> »l;c ui'; of Mr 'Tyrr.'H for life, and not to 
her fepjraui nle, luid h* n u**ro**tl; and Ihercfufeil to evectire 
unlcfs the niiiliift'* wr.^ reCtir»e.t i iu order ii> do this it was then 
j>TO| al*cd iij tho ir»ilb;es, that hir. Tyrrell flmulil ^»ivc a note or 
wruio;; under iibhaOif, tli-r piaiiUfff fhov.ld lake and receive 

\ fonc nioiery o^ the Hla«c after her innrbcris death for her foie 

nud fepnratc uf«, nccorsti i;* to the airrcemeur, as if tt»e fame had 
Itecii fa h r?* r* hy the rcleafe; and dieicupun Mr. Tyrdi^ pre¬ 
vious to the cx:vurion of the deeds, gave the philutiff a note or 
wriiing to ihc pnrpofc aforefaid, and delivered it to the tiutlcc 
named in tlic rcleafe, to keep for tlic pluliuifl’s benefir. 

'Hie,marriage wxb had IkorJy after, aud upon the 6t1t of 
yv/r* *739, Stfudifi the mutitcr died, and on tlie f4th of 
1740, a rommiiiion of baubiupicy ifliied agauiff Mr. 
and he fniind a baiikriipi, Mr.//lyu and otbeis 

were cholcn ^igneev, and being j:;oi into t?;e receipt of all the* 
rciUa of tins moiety, rc^'iirbd to l«:t tlic plaiiitiir receive them, or 
. to irske any fcttlcmunt fnr ftcuring die receipt tlicrcpf to her, 
;>urru.w: to ihea^rcemcriL btfore her nunkge, 

4 

/i)' Ba: U::i moiety, it ftcsi, was ag;tcd to be fettled la iViA fetilcmrnt. 

. .. 
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ia ibt Tima of Lord Cbiaedlor'HkiswiCKK. 

TIic bill wai therefore brought againft tnd the other 
affigneeSf for an acoouot of what ch^ hare receireJ of the 
rcnUt and chat a moletf of ihcfm for the future may be alTurcd 
to the plaintiff for her foie and Cerate ufCi 

Mr« Tyrrell by the note prmf/eJ and agrttd ibe pbuntiff ty 

ibr name ^ tit Intended vnfe Mary Stantm^ that Jht Jbculd enjey 
and receive the iffae and prejitt ef one moiety ^ the ejlate^ then in 
peffjfton of her mother Mrt. Jane StiOdon, afier the Jectafe ef her 
toother^ 

Mr. Neel for tlte defendante iuGfted that both note and deed 
mud (land together^ and if they canrK)t» the deed ought to con« 
troul the whole^ becaufe a deed it of more authority in the n<^ 
tion of law titan a note figned by one perfon only j and for thia 
pirpofe he eited verfua Jmbnrf^ Rq, Caf *Akr* ai* 

llut while court* have deeJa only before tltem they have a 
fure foundationi but if tliev gu out of the deeds^ wicneffes may 
be g'tiity of perjuryi and therefore the court Itaa alwayi least 
ibongly againft parol CTidcucc^ bccaufc tide may arr^ tJtat 
cannot. 

TIuk at no body was prefent when the note was {^ven, but 
perfoos in the iitturcft of the plainiiff, it would be of dangerous 
confer ucnee to by much (Irrfs upon fuch evideocev cfperially^ 
as it is not poHi'^u to pro^lu'.'e any oa the other Cdc. f'iilb 
Chtikjen hiif/fiwjt a P* aog* 

*rhat fiiiipofing the word Jeparute hud been inferted in the notCi 
that it would iKJt have given the wife, as it is a note to her, a 
y?ywr/i/r iV.r^ during the coverture, fioh^ t)}* Clirrh verfus 
Ttimpfin^ Cre* %i.*. 571* 

Mr. Hrawf tor the pb^iff rtlicd tipon the cafe of Jt'^uner 
verfus H^ilhtTf Dn'eiaher 11, 1740 (1), as an authority in point 
(witli regard to the evidence that «s oQueU on tlic part of iLe 
pbintiil), and which ought ro be albwrd upon thU footing, dial 
it w;is a fraud tn t)ic hu{b;niii to draw in the wife to reft upon 
his promife without altering tlip dcerl; and upon this fuggtftion 

f iarul evidence may be idmuccd, notwhbilaudiag the liatate of 
rsuds and perjuries. 

Majltr of tti Rofh. The cafe aow depending arifes upon the 
dce<l executed hcfocc marriage, anti upoit the uute hgned before 
die deed* 

’J'iu: firft queflion is, what relief the plaintiff would have had» 
if it hud been a bill brought the ]iu(hand. 

The fectiml qucftion, if (he is inricled under tliU biU to the 
fame relief ugalnft the atlignccs of tlic hufband* 

1 (hall conGder it in the fame light as the coitnfel liave done. 
Now to whac.liaH been fiid wtih regard to iH.; tntfchiele 
produced by feparnte oHamtenancri^ I Oiall by out of tlte cafe, 
j^or wc muft not be dlrcAcd by what wc think of it in onr own 
private judgments, but upon what the court has judicially done 
in feparai e mai ntciunwes. 

lUAafdirm la thtttf 

% 
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Then as to tbe firft point 
Upon At deed to be fare the wife can have no relief, for 
there are no words in tc that can convey a Jjgpartie edefce to the 
wifti 

But then it is tnfifted the note hsi fupplied this defcQ) and 
that a witnefi has explained the matter fully# 

PiiotevI4«M iVn ol^cQion wu. made to admitting this etldeoce t and ^ 

cafe cited in C^» Ahr* at* Avtcyfr/ and AuAurfi^ where evU 
the agrttmw dencc was ofi^ed to fliew tlie ufts of a marriage fettlement, 

admitted* thcrci becaufe it was not figned by tlje 

she oeufiert of 

Siains the «oc« Hm the note Inlifted on is ficned by the*party the hulband 
'‘“J" himftlf. 


'Ihe next queftion, how far I ftiall give weight to this evU 
dence: tr fays, lh.it a moiety of the eflate was to be fettled to 
the fiparttfe ufe of t]?c wife after the death of the mother | now 
a the matter refVed fingly upon the notCi no parol evideVice 
ought to be admitted to explain the agreement between the 
parties (i)» 

But 1 am certainly warranted in admitting tins evidence^ fe 
far as it goes to die r»oo and occafion of figning tliis note. 

The next confideratioo what c^£t it (hall have# 

I readily agree, wlidre tlicre is any writing executed after the 
fettlcmem, and diflers from it, the futlement (hall controul it. 
win A ^ the evidence into the cafe with regard to the rca- 

wntiB|«ac(iiiH f^ ^’f nou, it will havc a different conlldetation with 

*fWf|b«tih« me, bccaufe the wife refufed to execute the fettle me nt without 

^ coiiftnic it as one cuilre agrccmcnl before 
ffttiiemcaiwith^ Burriuge, and both of them conliAcitt, 

•Mtir, thtjr muS 

lK€oaJtnie4 4s ou iatln afftenMnc, and both cooifilUnt. 


prana ii vhatia 
tfoae in tberct, 
and where Owre 
ji a conccilount 
fmthoyerty 
inoraettervhklt 
conccriM him in 

f56i ] 


For it is plain here was a new agreement between the parties, 
and that it was upon tbe credit, iaidi and fooling of the note, tlic 
fetticment was executed by die mother and the w ife* 

^As to the fraud which die pUiatiff's counfel have fuggefted io 
the cafe, it is not fo clear; (xtaufe the fecUemont was read to 
the motlMr and the wife before execution, fodtat they did it with 
their eyes open; now fraud is what is done in fccret, and 
where there is a concealment from the party in u matia which 
concerns his intereft* 

I cannot fay indeed the note b good in law again A the mar« 
riage fetdement, but in equity it ought to be looked upon as 
part of the marriage ^mement, and confequcniJy as part of the 
fetdement, 'and thcreiore, if tl^ wife had brougnt a bill againlt 
the huiband, (he would have b^en iniided to relief* 

Sev^ c^cs have been eitoi to (hew that dus note is void m 
law, and equity; but upon she circumfignees of this cife 1 io 
not (hiuk it u« 


(i) MWin r. PTAifTt nws pt. v# ttit jl3* 

ykuk r# ^ P^ttriik* 



in the llnie of Lord Clumedor Hardwckc* $6t ^ 

There is a ftrong ca& to this purpofc, where a bond Iipren "Trttw 
bjr a hufband to a wife before tDarringe to fecure a fum of monef 
to her life, which i« roid in law, and yet in equity will be i»n« 
fidered as a truft for the wife (I )• 

One thing more before I leave the eonCJeration of the note is» 
what will be the effe£l of it. 

It has been faid by the plaintiff’s connfei that though it U not ^ 

exprefled* yet it is implied in the note, that flie fliall luve dds 
moiety to her ftparati ufe. iwc, the wore* 

Now the words fipurau ujt indeed are not in the note, but 
there are other wer^ which amount to it (i). 

Thot At fiktU tnjoj aftd rtettvt iit tffuts and pttfiti tf tnt moittj 
^ tht tjfaUi 

Which can admit of no other conllnifiion but chat Tt muff be 
for her fiparait ute \ for to what end fltonid ftic receive it, if it 
is the property of the hufband the next moment ? 

'rhe word tttjtj too ii very ftrong to imply a ftporatt ufe to tlie 
wife. 

Tlie fecund queffion is, if the wife is infilled to the fame re¬ 
lief againff the aflignces of die huiband, as ibe would againft the 
hufband himfelf. 

It has been infifted by tbc defendant’s connfei that alEgiiees 
are (tuftees for creditors, and creditors are always favoured in 
law, fo that when they have the legal intereft, they lhall liav^e 
the equitable cflate again ft a per foil wlio bis only an equi table 
intereff. 

It muft be owned the legal effate vrffs in the hufband, and by [ j 6 a 3 
affignment in liis aOigneeN, and the general rule ii, that they 
ffand in the place of a bankrupt \ but I thiuk it iloM out bold 
in every cafe. 

Forinftance; Where there is a volunbry conveyance by a «mr wtu 

bankrupt, the court may carry it into execution agaiiiff the 
bankrupt himfelf, but not agairiff his afDgueei. * A06C of 4 biak-’ 

rupt iDCOoicvu- 

tfoA apiflft lu> afi|Bce>, oUmwlCt m tt 4 caotcyoMt ttt • coASilcTatioA, belore thetuAfc* 

ygptejr. 


The revcrfci where it is a conveyance by the bankrupt for a 
valuable coufideration before an acl of bankruptcy committed \ 
as it moff certainly is heie, for then the wife takes in conGde- 
larion of marriqftf and of an tffate moving from her* 

The cafe of Tayltr verfus IVbttUr^ l f^tm. 564- comes very 
near the prefeot ^ for there the legal uuereil was vetted in tlie 
afllgnees. 

There is another teafon why I think the aflimees ^n be con- Where 1*7 oOi 
fidered no otherwUc chan as we bankrupt him^f, bccaufe what 

f 'e blnfclfb 
^ of mile. 

(f) V. Mfv pS* 599. Ltatkmio'ByiM* 39j 

Dsrigf v, i)«r4y,po£ 3 vol. Ltty* j Br$. CiftM y. Jili. 
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liilft been dote upeadw msiTMge u in the n^ititfc of a trufl; only 
^ *** for the wife: ar^ tbercfore if the hulband ij only a.truftee for 

the wife (t tlic affignces of courfe 'muft be tnifUee in the fame 
mnncr as die htilbaiul waa. 

Taking then al) the circumfUncet together} as (he would 
Inre been iniUkd to ihc relief ihc prays agninlt die hufband* fhe 
U equally intUIed to relief againfV the adignees (ih but without 
cults, as it was dieir duty, being trufVccs only for tlic creditors 
at large, to bring a cafe fo circumllanccd before the court (3)* 

(I) r. t P. fT\ y]6» tv.v/r 417. 

V. 3 voL 3^9. (3) See Lx <r«rr l voL 

id?* 174* r* 1 D^tM, Sc E 4 t/*s 

(a) Uh, £, 1^4*' 619. 


Cafe 337* 


verfus 2 >:/ri/r^' 7 f' 4 /, Maj 14, 1743* 


a.C. pit. $s?. TP ^ qucftlon in this caufc arofc on the will of Mr. Tisum 
Wbfrv trg;t -<’4 A Cctt-^n of y^rk : wlio m the fir!l place ftys, ** 1 give iny 
r ju/fnre w ** whole Tc:il cHatc to my fon and the heirs of hU body, and in 
44«i**waUg i'P ** of hiH dying a minor, or without ifluc* t!iv*n I give all my 

iD.ftRWfrs. or lamU, tvni'nicius, by. in and about to the defemU 

** ethers by twine, for fuch charitable ufes and 

purpofes S 3 [ fliall direct by coiicii or odicrwife* 

(Ij* 

truu 41 Cw prAmsil iop|*!w 4 ^ vlMlKrr er k^'pt .11 fis.l cSite. 


** And ar. to liis perfonal cftarc, die fame truflccs are to dif* 
** ch*ir»tw a lum left toon lioipi:;*! in iV/, and fume p('cutusry 
kp^ciJ^ out of U } znti then dirrcU thvm 10 call in and (l:f|x fc 
** m the rcliduc of hia piTfou d cll *tc, as th«*y <ir the fun ivurs 
or furvivor uf them Ihall tlii.'ic lit^ and tu npply dit iiuurdt 
snd prodiKV, or fo much :nlhcy (hall judijc nccctfjry, towards 
** the maintenunre of hr^ Ihn till his age of cwcniy-one, and 
{ 5'^3 J ** upan his atninimf fucb or mania^e, 10 pay ami deliver 

up the ftnsc lo l.:» hands: hut if ho |h;ill happen to die h*i^ 
lore fuch of marriage, the tcfbtof fayn, 1 liien will disi 
** t!i<* rcliduc of my pcrfonal ellulc be difpofed uf among widows 
** ami orphanb of diMciitcrs, und to iny jy? 9 r rrAiZ/c.vr in fuch 
nro|>o<*riou as diey Dull think lit: and makes tlic irullccs 

14 


r/.c 


** I hr.T hy my Taft will, tf> which this Is 9 codirti, 

glv'.'i ut'H ih’viUd in mv tiadUc*: thcidu named, and their 
licirK, my Ir.’ids, (J»\ in in calc of niy fmi's dying a 

** iniiu?r,or witlunit ifliic, for fcch iifcs and purprifcH as 1 lhall 
** i\\rr,'k <»y a cndicil or oiherwUe: now [ <lu hereby, purfusnt 
** t*v(h.it cl.Mii. In my will, order and dirc^ in tjiat c.uV, rhat;he 
fild i.mthi and tcicmcrrs linl), at the dlffrctloii of niy faid 


irullccs, 



b the Ttine of Lord bhaaedlor Hitirvien* 

trufteesi be fold and difpofe'd of, or kept in their hands or pof* 
** feflioo, and that the purchafe money irilio^ thereby, or the 
rent! and pro6ts thereof, (hall be applied and diflributed to and 
among it fuch perfona, pr to and for fuch ufes or purpoliN, and 
** in fuch manner, as I foall by any writing direct and appoint, 
and for want of fuch diredion and appointment, then to fuch 
perfon, or fuch ufes or purpofes, and in fuch manner and 
** proportions, as they tlie faid tmilees, or the major part of 
them, or, in cafe or death, the furvivors or furrivor of them, 
** or die heirs of fuch furrivor, ihall judge fit and convenient: 
** I do further, but yet only in cafe of my foii*s dying a minor 
or without i^ue, give and devife by this codicil unto my above* 
faid truftecs my dwell in g*houfe in lori with the appurte* 
** teiianccs, for to fell or keep the fame in their han^, and 
** apply and difpofe of the purchsfe-moncy, or of the rents and 
M profits arifing from the lad mentiaiied premtlTcs, to and for 
** ihc fame ufes, intents and purpofes, as all the othrr lands and 
tenements above named, that is to fay, fuch as I (hall by 
any writing or memorandum dircfl i or for want thereof, aa 
they the faid truftces (liall judge fit and coiiveuienu** 

'rhe te(lator’s fon is dead under age and without ifiue* 

The teCbtor has left no dirciSions by writing or memoran* 
dum as to tlic apulication of the lands at or his dwd* 

Jing-houlc stHii. 

TYic truflees infill upon the benelidal interell in both: and 
she heir at law of the tellstor claims them ns a rcfulting trull* 
For the truitees were cited, fbj<i verfus S/t//rr(i), before 
^orti 

And for the helt at law, Hoiart vetfus The Count^s 
% V<rn* 644 * 

Lcnn Chanciuor, 

The hill mptl be amended; and the Attorney Genml, in be¬ 
half of the charity to widows and orphans of diflenters, and to 
lcllator*s pnr rehdvUf mud he made a party* 

But, however, I will break the cafe at prefent, which is at¬ 
tended wiih foiyie dilEcuIty. 

The general qucftion is, Whetlier there is a rcfulting traQ for 
^hc heir at Jaw t 

Strafffifvt Whether defendants arc to be conndered os tniflees 
throughout ? 

Thinl/jf \yhether they take any beaeficiil intereft for them- 
fclvcs } 

If nor, T\*hct 1 ier tliey are trudees for the heir at 
}aw, or for any other perTtin ? 

It appeals to me a very Jlrong eafj, from the intention of the 
(edator, that tliey Ihould be irultccs througlioar, both as to tlie 
real and perfonal cdate. 

I have looked into the trufiees" nnfver, and tliey arc not fo 
fojiguiue as to itiTilt upon a beneficial intered, but only fay the 
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heirat law has none, and due npon the continffcncy of the (bn*s 
dying a minor, and without iflue, die inteieft devolTcd upon 
ibemfelvea. 

It wilt be extremely dURcult to gire the trufteds a beneficial 
tntereft* 

The devife to hU Ton is an immediate derilc, and what fol¬ 
lows to the truBces is bj way of remamder in cafe the Ibo die 
witlwot ifl’oe* 

It is admitted that if the teftator had giren do dircAions by 
his codicil, tliey would ha?e been truftees for the heir at law 
under the will. Ste htfirt iht dtwfts th$ pfr/Mo! efioii^ atid ^ 
tbt rf/tdue thepfrfinaL 

The general quellion is, Whether the will and codicil muft 
be taken together ? 

Nothing can be plainer, than that the teftator has treated, 
them a$ trullees throughout, both as to the real and perfoiMi* 
efli^tei and has only given them a power of appoiiiuncnt* 

It hat been infilled for the tmfteci, that, as ir is a general power 
of difpofing, it amounts to a devife of t^ bmCcial iiiureft to 
them. 

It will be Anining the power very much, to conftrue it as 
giving them a beneficial inlereft. 

Wherever a power is given, whoever takes the eftate, tabes 
from rlie grantor by whom that power ii created, and not from 
the power itfelf (i) 

'i'hey are to appoint to fuch ufes as they, or the major part 
of them, lie. lhail judge fit and convenient. 

If, as has been faid, they may appoint to themfelves, will not 
the major part be ready to lay, wc will exclude you, or you, be- 
caufe we will make our niures larger ? 

Suppofe they were to dlfpofe of it in proportion, may not 
tlnte out of tlie five fay, wt will exclude the other two f 

In all cafes of powers, where it is not executed, it refults to 
an heir at law $ if executed, it is out of ihc heir at law* 

It has been infiftrd for the truftees, that the beneficial inte- 
reft may be given them by way of power, as well as by cxprels 
words. 

But then this is a power executable eternally, and as long as 
the world endures, b^uTe it u given to the hdr of the furvi- 
vor* 

Mr. Attorney General, for the truftees, put this cafe: Sup¬ 
pofe five perfoRs fliouM agree among ft themfelves, that fuch a 
fum of mongy or eftate be difpoied of by them as they fhould 
appoint*, this would be a good agreement, and if they-made'no 
difpoCtion, a refultitig truft for themfelves* 

But this appears to me quite a diSerent cafe from a power of 
appointment over a third perfen^s property. 

Now I think there is a great colour to fay, feme charity was 
intended* 

The teftator had both real sod perfonat eftate 1 d^fe truAeei 
ate likewUe autUcs of bis perfonal eftate, and executon. 


(0 SM* 


The 
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The queftion will be, Whether, upon the codicil, the real 
eftatc maf not be conn^e^ with the dircQions the will hai 
given af to the pcrfonal eftate. 

Several cafes have been ctted> to Ihew that a devife of real 
ciUte to be fold, will make it perfoml eftate. 

But this is srhere the real eftate is .given to a devifee of per* 
fonai, for the payment of debts and legacies; and the rule of 
law is, that it is aflets in his hands. Vidi AtiUaiar verfui Mai* 
C4jf% in.Efm m Lard 7 aibods tUnr^' yS (i). 

In the cafe, cited the Solicitor General, of Fhyd verfus 
S/ltfr/, there was this thcr circumllance; that they were very 
near relations, a and Mldrtn^ and in all fucii cafes, infer¬ 
ences of bounty have been drawn, and confcqucmiy rebuts any 
e<iuUy the heir at law might have of a refukiag trull \ though 
it is very true, a bare intention will not exclude an heir at Jaw, 
nay negative words wilt not* 

But nerc the clurity, which b in this cafe, is of another con* 
fideration, 

'file tcdalor has given a power to the truftces to fell this land: 
Suppofe they had fold it, and turned it into moncr, it abfolutely 
becomes perfoiial eilate \ and fo vkt wr/i^ would it not th.ni, 
if fold, have fallen under the fame dirctliuiH with the perfonal 
eftate i 

It is true, it is not abfolutely and imperatively dr* £led to be 
fold: But tlic quclUon will come to this, as the teftator has 
givai the truftees a power of felling and turning it into money* 
or keeping it in land, at their option. If it will not be fubjcci to 
the fame truft as the pcrfonal eftate is applied to, whether fold, 
or kept as real eftate. 

I am of opinion, it will fall iiudrr the fame dire£lion, bccanfe 
he has given it under a truft, and to the fame truftees. 

This is the ftronger, by rcafon of the abfurdity, tbai he ftiouM 
give it to truftees who cannot keep it tbcmrelves, though his 
particubr friends, and yet may give it away to ftrangers, if they 
thought fit} and it would he very extraordinary, thnt their 
keeping it in one form, or both, fticuld change the nature of 
the devife, and intention of the teftator. 

This makes it a cooliderable queftion for the chaiity, and lit 
p»r r/lathnj j and therefore the caiifc mull Hand over, and the 
Attorney General be made a party in behalf of ilic ckarity. 
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(i) Fidt Hill V. B'ljbaf rf Jjm.l9M^ «»/•.* t rol. 6ip. aoJ the ca&t there cited. 



CASES Argued ihi D^iamlsttd 


5^1 


Cafe 3 ^ 8 . Cnk verfus DwienjUU mJ ^hers^ Feirturf j, < 743 ^ 

Thii CiMft wf in tie Pi^» 

Loud Cha))CS1Xob, 


T here on 

of the teftitor to giTe ic froa the heir* 


8. C*AMe (69 * AA CV Ali be no doubt At all bat it yrU. the btentiotl 

A rmA by cm- 
P^wvhng o(h«r 

puiBiuU)air^ot« of biA e|)ite» aiiiobeiitAUihii;» n roocb tiby Ku ova oOiuiaifyeliute* 


'Fhc J!^ general <iuc(tion iff Whetlier here is aojr refulting 
inift I 

Serenjijf If there is notf Whether the clefcmlanU ate to take 
the eftalc for tieir wn beneji:? 

This cr.n be no refuhin^t xt\x% for* as has been truly raidf A* 
man may difpofe of his cftaic by an aAu:.l (iifpornion himfclfi or 
by empovcrin;t ether pcrlbiis to tlifpofe of it| which equally diu 
iulieriis tlic heir at lav* 

Dy the viJI^ in cafe of his fon's dying a minori ot vithoui! 
** iXut^ ihc trftator givv's all liU landSf teiiemciusi Ue* to the 
ilefendautf ami four oiliers* by naniCi for fuch ufet and pur- 
** pofes a$ he fhall dire£l by codicil^ or otherwile*^ 

The codicil take# up the coiin^kntion of hU foil’s dying a 
minOTf or without iflue; ami then fays^ I doliercbvf putfu* 
ant to that chufe in my wilh order and direct in that rsifcf 
the fjjd kud$ aiul t.:ncmcnt» Ihnil, at the dtfcrellon oCmy 
f 4 id Ik fold aud difpofed off or kept id their hands 

•• and pclli fiio i/’ 

It tlic til acor had flopped herct the heir at law indeed would 
not have difinheritnl ^ bnt it follows, ** And tliat the pur* 
** chafe money niiilng tlicrehy, or the rerns and profiu tJicreorf 
ihull Ik applied and diftributed to ami amongft fuch perfon^, 
** or to and J«>r Tu:h ufes or purpofeSf and in fuch mannert as 
] Hull by any w'riting dire^ and appoint, and for want of fuch 
** dirccliou ami appointmentf then to fuch perfun or perfons, or 
fneh ufes and purpnies, as tliey the faid tniitceSf or the niajcr 
. part of tl'icnij Off ill cafe of death, the furvivnrs or furri* 
**vocof tlicnii etihe heirs tf fttcb furvi^scr^ lhall judge fit and 
** c: uvvmicnt.” 

T'his comes within the latter part of the dirifion of a man’s 
power over any branch of his eftatef by dire£llrig another per* 
fun to dhpefe of it» 

[ 5^8 j It W 4 S uiJ to he fo vague and uncemini that it 4s void hi 
itfcifv 

A J'-vUb w Ihitf wliy fikOuH it be fu ? Caimot a teftator do it as to a 
finglc pcrfoii? *£<kA. anJ fuch nfc»» as he ihall iippoint, was 

wan lopd'^vt good Wore the fiatute of ufes and wills \ for when A. diull ap* 

iit«fij!inror 

’ aTci I iM Im appMiaU, d» fn#«b U by iSc iradWj 4»4 mt by the ay|«aitr« 

poini; 



* * > * 

in Hit Time of Lord Chancellor BaabwicKC* '5M 

point the ct/lMf fiu ufi^ he U in by the feoffor from the* begin- Cook 1. 
mog» and not by the appointcr (i). 

Aft&e /urvivarff or/uniwr ^ ibm^ fsfr. 

It is cruej if you confider thu as a beoeficial intereft lor the 
trufteesj it might be UaMe to abfurdities; but when you conti- 
der thU. as difinhcnriDg the heiri you mult try whether it can be 
carried properly into execution, to any uTe or purpofe, cxcIuIj? e 
of the heir* 

If a teflator fays, I will my ])ctr flioJl fell the land, and docs ttzBitit 
not mention for wl^at purpol>:, it is in tin: brtalt of the licir at i'*y;f l »iii my 
law, whether he wilt fell it or no, and ho nay chufe to keep it, 
and who can comiicl him to <io otherwile ? 

I >r?, be b Mt w teU { bat If he bb cxewuScr tg le'l, U 1i tvtned uito 

leaves nv rtfulauj usft la lbs bi 


Hut when the cefbtor appoints an executor to f^Il, h!i o/IrCf: 
llicws that it is intended to be turn^ed ii«to pcifonal ;n1cis, wiih- 
cut leaving any rcluUin;; truU iu the heir (*:)• 

Here they are tru(lco> throu;d*jt;t for ch iri'y, fo thnt it b de¬ 
termined for whdt it ihail be fold, and if there art nor/on*:^' 
expreffing any particttbr purpofc, it mut^ be fpcit in:t by ciu 'jm- 
IHiiccsi andl am of opinion, on ihc c:vc*iinU:inci*u of this calc, 
that tin: heir atluw is piAinly diisohericed, and there is no rc- 
fulling rrult* 

As to the fccoml point, it U aspUin that the defendants have no 
bent Ik ml into reft, for fey era I .parts of the wllL rnd ccd'ciJ fpeak 
there being irtijltft (3), fuch as indent inlying them «iny 

cofts or ciurgvs they miglit be put to, and fcvcral od«er p:.fragcs 
in the will and codicil conrirnt it* 

Giving it to per funs, whom he names truftces, rn rnch AtrrtatsrJf* 

purpofes as they, ortho major part of them, Ihail judge f;t, Hvews as 
nlainl? ht mteiulcd no bcncht to them, but uu kudierhv caJr, 
by appointing a f/torttm out of the truftecs, ricci, iwfccn 

•r (he xibAjor part of (hem, Ikall tbink fir, ptti M b sot fit r^ iKein, Wt li m hs 

i tMi of them* 


It is almofl nonfenfe to £iy, that he ciM not intend to give it 
for charity, becaufc veiling it in truftccs, 10 ro inch iierfons 
as they tlibik (It, would be putting it in their power lo fell (he 
eflate, and Gr.k rbe money in their own pockets* 

Therefore, this natursllv leads me to look out for otha parti¬ 
cular paffliges in the w'lU, h futh tb*trltabU ujii j*n/ pur^^ftx^ in 
cafe his fon die a minor, or w ithout ilTiie, fotliat the whole turns 
itiMJii tiu* lame event, die fouV dying a niioor, and without 

iirue* 


C 56 j 1 


(t] Jf.T patft 4 mU i i^ol. $$o. t^mio.*~Sre Hiilr* •/ 

Ht.l >. Cjivvr, snt< yyO. 565* Mt 1 vol. o'tp* aoU eke cJcf relvucU tv 

y. 1 611. in the noiei* 

(1) Wiih refpea to the gcnml rule ,{y) Kift Rfttd y. fo/, 6^5. 
ai to refjiiiiog trulb, aaU the eacepiioas Slirr^r^ v. Lo$J *03* 

The 




CASES Arg^ and Determined 


Ca«K 

Dvcxm* 

nsfcv* 


The eipreflion in the codicil, ** npcm fitci perfiai^ /md U Mi 
^firfikch are common wo^ m deti&a to charity* 

The deKiidanc^ too are the very perfons who arc tlie rruftees 
for charity in the rtfidue of the teftator*a perfonal eftatCt and 
like.wife for another real eftate of ao/. piramuim* 

Ail the objeQiona arifing from want of o(^e£iai or from cer* 
tainty of time, arc eaCly obviated, upon conftraing the teftator’a 
intention to be for charity; becaufe, if the trafteea hare mif« 
applied or abufed their power, they might have been called to 
an acconnt, at the relation of any perfon, in the name of the 
attorney general, for the baiefit of-the charity* 

The defendanu were direfied to lay a fcheme before the 
Mailer for applying the teflator'a eftate to fuch charitable ufea 
and purpofes, ai (hall anfwer the intention of die teftator (i}} 
and alfb for tlie application and diflribution of the money that 
ihaU be coming in out of the growing rents and profita, or r**j( of 
the money tlut (liall ari& from any future falc \ and in' this 
feheme the defendants were to have a particular regard to the 
poor rti^tioHt of the teftator, and their circumdances (i)» 


(t) Bi^Ut V. the Aitomff Gowr<t/, }i!og^ii/i$o,7h^hoeBy^Bfo,Cks.Btp, 
emt 139. Dt v. Dt Amk. sat. 517. feem to be cafes of the fame na* 
^ttor^ CmrAl V. C/erir, Ami. 4aa. ture. 

Aitorw^ OiMfral v. Mrwi, Ami, 71a. (2) Btr, Ui, A. 1741. fol, aSt. 

mut^. mitt, I art. Ckt. Hep. n. 


Cafe 329* WdlinBfon verfua Map 13, I743> 


HIS came on before the Lord Chancellor, on the dc- 
fiinftafiMbet, I fendant's plea, that llie pIviintiH* and he, on the 15111 of 
wsifnm Nyvtotbrrf 1728, caccuicd nrtWks of co.partninfliip, by which 
eiJrtii^lnudf, ^^^7 covuiantcd to become joint traders, as foAora, 

*6. the dr/«a. for eight years, and agrmi, in cafe any diflcrence ftiould arife 
4iiM pleaded an fcJaiing to thcif bu{ine6, or of any covenant in the articles, it 
tSaTir^ uiy Ihould be referred; and avers, tlut all matters in the plaintiff’s 
AlNt*iK<iho«u bill relate only to the partnerQiip, and that they have never been 

fubinltted to arbitration, nor did the plaintiff ercr propofs a re^ 
WrefifrediaBd fcrence, or nominate any perfoato be an arbitrator, though tlie 
f defendant offered, and was alu'aya ready to fubmit all matters 
to arbitration, and demands judgment, if he fliall further an* 

to the ptftntf. fwer. 
flip, ind yec 

h«ti< Mver Setn fihm'Ued CO uSirmSof*, nor hat be mr prepoM a nfertntt, theo|h the delendanc 
*t> altr «}■ ready to do ic. l^trd JUrJmkkt difaihmti tht fko \ /ir s%kiM o Htttt S/ntm 
patf it I tCtoAtjiohp frOM^tf tht oribrmwt mlh, mlkh, 9 rff rfrf«iir thm hmtd 

homt M 0 pmmr ^ 
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I^RD ChAMCILLORi WintiiOYon 

The pica ought to be dtfallowedm this cafe (i)$ end yet 1 aCackT'mtoih. 
would not have it under Rood, that fuch an agreement might 
not be made in fuch kind of articles^ and pleaded; but fuch a 
cUufe Oiould hare in it a power given to the arbicrators to exa¬ 
mine the partiesi aa well as witnefles^ upon oath (a)« 

But this bill is to difcover and he relieved agalnll fraudsi im- 
poiltjoiu^ and conceal me nti» for which the arbitrators could not 
examine the parties on oath. 

Perfons might certainly have nude fuch an agreement as would 
have ouded this court of jurifdidliony but the plea here goes 
bodi to the difeovery and relief; and if ( was to allow the plea 
a$ to relief, I could not as to the difeovery, and then the cuttrt 
too muft admit a difcover^, in order to alTiH the arbitrators, 
which la not proper for the dignity ol the court to do* 

(1) But la FenMinxtt Ftt. ttinm Kill v. 1 itp* 

Rtp. 336. fuch a pica wa« alIcKb'cd. (a) ll-i •/tbi RJlt in 
However, Lord deicrmina- v. 1/iro. Ch«. Itrf, ob- 

tion in this cafe has bvtti fince fully eda- frrvet, that the oplnina here auributed 

bUlbed by the calcs uf Mirbell v. Mnrriit to Lord moll be oiKrrported, 

Eafirr T^rm 179V 4 Brc. ChM. 311. t» thecould m/ give the atbltia- 

S. C. and Ssitcfief v. in ibe Ei- tort a power to examine oa oath, 

cheqaer, 17th 


Donato verfus ipenetr^ HUhrj Term 16 Gro* t* brfire 

Mafter of the Rolls* 


tiM 


O NE Bfttjimm AJU^n^ being rcifed in fee of fcvcral manors, 
lands, mines, Gfr. his will duly executed, devifed tlte 
fame to If'ili/ttm Speiwer anti others, their heirs and utilgns, upon 
trull, out of th*: rents and prolits, or by falc, or mortgage, to 
pay the tdUtor's jull debts, and afuT payment ihcrcof, he 
devifed the fame cHatcs tu thr.;e of the I'anic truflecs* tlicir 
executors, for 500 yean, upon iruft to pay the uflatot's 
legacies, and an annuity of icoA a year to the telbtor^s filler 
for her life: and after the determination of die faid cHates for 
years, he devifed the fame premilTcs to all the faid trullces, and 
their hein, in trud, as to one moiety, (being the ellates in quef- 
tion), to tlie ufe and bdioof of Lis nephew Thomas Bir^^JhoiVf 
for and during the term of his natural life, without ini pea element 
of waflci and from and after the determinarion of that cllatc, 
he devifed the faine to the eruflees for the life of Thmat Ua^awi 
•to preferve contingent remainders} and from and after Ins de« 
icafe, then to the ufc and behoof of the heirs of the boily of 
Tl<nw Bagjhaw lawfully begotten, and for want of A ch idlie, 
tJ in tohU nephew Benjamin Bitgji^v, for aud during die term 
of Kis natural life, without impeadiment of wafte} and from and 
after the determination of that eilate, to the fame trudtci for and 
during thd' life of Ssnjdnun Bagjbaw^ to preferve contingent re^ 


Cafe 330, 
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57^ CASS8 Aijae^ andDetemmed 

BAotttAv ir» maindm \ and from and afrer hisdeccale^ then to the ofe of ihe 
>tffcsA* 1^*^ ^ ^ hodj of Beryamin Bag/havff lawfnMj bcgot te pi with 
like retnaindCTs to other nephews \ and amon^ o&er legades, 
r e^t 1 loco/* to Befijamin ^gjlunvt and appointed two of his 

^ ^ ^ truftees executon of his win, 

Thomas Ba/ifiaw dTing without ifluef Ssnjamm Bogjtaw^ in 
TrMy term 173I1 brought his bili againd the executors and 
dcvifecS) and alfo againd Sic heir at law of the tedator, praying 
an account of the pmonal eftate of the teftatoTj and alfo of the 
rents and profits of bis real eftateii that his debts and legacies 
m^ht be paidi and in particular the locoA l^cjr to the plain* 
liflT Btnjoimn \ that a conuniflion of partition m^ht iiTuCi and that 
th^Iaintiif might be let into podelGon of a moietr of the eftates* 
'To this bill the defendants put in their anmers^ and the 
caufe being brought to a hearing in 17321 at the Rcllt^ his 
Honor decreed»that an account fliould be taken of the perfonal 
edite. and alfo of the rents and profits of the real eftatesi aac*^tf 
the debts and legacies of the tedator, and that fo much of the 
real edates fhould be fold, as Oiould, with the perfonal eftate,* 
and the rents and profits of Uie real eftatesi be luflicient to pay 
all the debu and legacies; and a commifiion of partition was 
dinAcd to iflue, for dividing the Ka1 eftates, or fo much 
thereof as ftiouM reinain after payment of the debts and lega* 
cies*! and all further direfiions vrere refenxd till after die 
Mafter ihould have made his report. 

In 1737, the Mafter, to whom the caufe was referred, made 
his report, and foon after Bs/tjomm Bagjbaivt the p*laiti!jir, died, 
whereupon CathariHt Da^Jha^f his widow, devifee and exccu* 
trix, brought a bill of revivor, and fupplcmcnul bill, upon die 
former proceedings again ft die furviving devifees and executors 
of the will of Benjamin J^bton^ and alfo again A die heir at law of 
jyhton^ to whom the other moit^ty of die eftates were dcTife<1p 
and alfo again ft tlie heir at law uf Bef\jcm\n and 

Ml I lift htaibam^ a devtfee under the will of Rfnjamm Bag^ 
charging, by way of ftipplement, that Beujamin Bogjhaw 
tn his lifc> time, by bargain and fale inroUed, conveyed his moiety 
of the eftates to IFsHs and and Aeir heirs, to the 4t- 

tent that they, or one of them, might become tenant or tenants 
of die freehold of the faid moiety, in order for die fuiTering a 
common recovery thereof, which was thereby declared Ihould be 
to the ufe of Batjamin Bagjbaw and bis Iieirs* 

That a common recovery was accordingly fuffered, in which 
Bettjomin Bagjba^ was vouched, and being thereby made tenant 
in fee of the moiety left to him, he, by hts will duly executed, 
devifed to the defendant ^atkam^ and his heirs, all Ms lead 
rallies, and parts and (bares of mines and mineral interefts | end 
bis moUty of th fflnit in to his wife, the plaintilFin fee, 

and appointed the plaintllF his foie executrix, snd died, leaving 
the delendant Fiiahtrhert his heir at law. 

57 ^ ] 'Ihe ftveral defendants having put in their anfwers to this bill 
of revivor, and ftippicmenul bill, and the will of ^Jemin 
Bagfifavft and the d^d leading tLe nfes of the recovery, being 

ptOTcd, 
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proTtdi At cittfis came on a( the Rallsf for further dlreAione BACiirAw v, 

upon the Mafter*8 rcporti and this foppfemental matter; and *'***^«*» 

the general quellion between the parties wasi whether an eAace 

tail* or an cfhte for life onlf, paAed b7 the will of Sepjamim 

AJkt^n to BfnjawM if an eftatc tail pafled^ it wsu al^ 

lowed that lie had made himfelf tenant in fee by the recoveryp 

and hail well devifed the efiates to ihc plainti/T^ and ihcde-» 

fendant ^Mhom \ but for die deiendanc ihc heir at law 

of the teftator Afhlcn^ it was iniilledt that an eflate for life 

onijp pafl^l i that die recovery mUl operMur to affefi the rc- 

mauid^ in f^i to the right heirs of the tclUtor t and that Btn^ 

fomin being dead without ifTue, hcg as heir at law of 

the leAator AfiUtt^ was become well indcled to the eftates ia 

queftioiu 

Mr* Nw/> coonfe) for the phintilTp inlifted on die genenl 
rutcp that wlicre there is a limitation to one for lifct with a re* 
maiader in the fame iuflrumcnti to the heirs of his body, it ia 
an cQate tail* 

A tcAatorp let his intention be what it will, muft devife ac« 
cording to the rules of law^ and cited SmtlU verfas Gtreari^ 

Crs* £//s* 515. 

If the rule be righti the limitation to die truftees, to preferve 
contingent remainders, can make no dlflcicncc* 

In fupport of the rule, he cited &MUfs Ctje^ 1 C0, S8« and 
King and ifefU»gf t f^entr* llj* and obferved, that in this cafe 
dicre was a power to make a jointure, and yet held to be an 
eftate tail* verfus Lttngiejt 1 Lutw. 815. and GpoJ^ 

vfHght and PttliiH (t), 13 Grp* a* ala trial at bar« the limitation 
there was to the heir nutU of the body after a Umitatioa for life, 
and held to be an elUte tsuL 

He faid, he had hitherto confidered it as a legal eftate, but the 
rule of equity is the fame: Here is a trull vefled, nothing re* 
quired to be done by tlie truftees \ and, to fliew that trufts are 
to be governed by the rules of law, he cited Bale verfus CcUtttan^ 

2 fVr/4.670. Z^r verfus Sewell^ 2 P^ern, 551 • 

III every ligiit, therefore, in which this cau be conCdered, it 
appears to be an eftate tall in Benjamin Bagfi>at 

Mr* Clarke^ of tlie fame fide, cited Cr* LiU 319* and Bret 
verfus RigdeHj in Ple^ixUn 340* verfus Caf, in 

£q.Abr» 185. 

Mr* WUhrahnm^ of die fame CJc, cited Watts ▼. £d//, 1 P. W* 
xo8» 

Mr. Cex for the defendant yein Sta/hamf who Hands in the 
fame light with the plsiniiff* infilled, that though the tfuftces ia 
this devife have a power to fell the eftates, which is p e r f or m ing 
the higheft adl of ownerfliip, yet it hath conftantly been hrid 
that they take only a chattel inteteft, and if Ib, it is €le;4r that 
filch eftate and intereft will not prevent a fubfeqitent devib from 
vefting as an immediate eftate, fubjedl to and charged with 
the dm* 

(O'f LetdB^^, 1437, S. C» 
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CASES Argued and Determined 

S^iHAv T» And etted the following cafes to tliik piirpofe. Corltr ▼. Henr^ 
nardijtm^ 1 F. IFm* 509. Huicbms* Huti h'm^ 2, Fuft* 40^^ 

Tfiitif ^ frm 3 6 a* tbe Majtfrtf ili /?;///jp/?< 

Bcfcrc 1 enter into what fccrr.a to he the main whe¬ 

ther Betrjawm Bagjh.iw took an cftatc-raiL <t\ for lifc> by the 
will of Betffamiit I ll.all cnnlidvr two lluiigs : Virftf 

whether this cftarc ought to be taken as a trull or a le^al Lllat<r» 
and Secondlfi whether the Mallfi^s rcporii tlut it it for the 
benefit of all panics the elbce lUouId be foldj will make an^y 
difference. 

As to the firftp I am clear of opinion that thU is a truft^eftatei 
and not a legal ellatc: it might have been otherwife* if no par¬ 
ticular eftate had been given to the truUccip and it had been 
given only for the |>;iynient of debts generally t and in this it 
differs from the cafes of Gm v» Gwyi 2 P« IFm, 28* Siafi* 
T. Tirtcier, Frte* in C!mh, 4 t5. 

There is no doubt but that if an eftate is devifed to a man 
and his heirs to tlie ufe of him and his heirs, that this would 
be a ufc executed, and all the fubfequent limitations would be 
trufl*edates (t} 1 and this is different from P^phtm v. BmnpfiiH^ 
1 VttH* 79. for there tlic eflaie-tiil U'as executed by the ftscutCf 
and is like C9rtJJt\(t) and Mnn/nn^s C9Lk (3). 

But as this is throughout culled a crud-cllate in die decree^ 
that flumld further govern thic cafe. 

Tiien as to the other quclUon, what difference the Mafter*s 
report will moke, /bni the ePata nrf p/qsrr h hr jMtcntfii 
if cU i>ftrth f \ I tiiink, uiuugh the cllatcs were fold, it would not 
hive civai the conrl a lianiUc to make a different determinaiioni 
and the rather Hccaufe a recovery has been fuiTcred on which »• 
new clbte arvfc* 

[ S74 } 'I'hc gT»*at qucAion tlicn will he what cAate paffld by the 
V'iU ol jfj 7 i!cn Xf' i Vy/w///and whether he 

took an ellatc-tiil, or tV life otdy; and though I think this a 
cafe of great dinicuUy, yet noon t!ie befe coiilidvrution, 1 um of 
opiniorii that he took an ctlatc*uih 

Xflitu ktt be And with regard to this, I (hall take it as a fettled maxim 
goteraed by il.t that etblcs are to be governed by the fame rules in law and 
equity, nnd technical exprcfljons at law arc to receive the fame 
jiid«vehtiii;ai iotcrpretution, and in fupport of this many cufes have been 

M^i's cafe, 

f4ue*lXU- 3 dS* Cenf^rr. iiwper, 2 F. f/ 'f/u. 7^0. Fbiiifisv, 

uuwluK. PMipi^ I P, JFns, 35 * pUrrev, Pead^ 39, H^phynt 

V. 7 Mereb^ 1731 (4). MoJ^uigburg v. i 

VK'rn. 234. 

Now it is infiffed for the phiutiiT that this is an effate-tail| 
upon the rules, that where lands arc lunited to a mau for life 
with limitation in the fame deco or gift to tlxc licirs of his body, 


(i) P9fh4m V. 1 Pfm, 79 . 

Bmibt $4 V. t Salb. 679. 

(f) pv. £/riii 3J5» S. C» 


(I) S.C 

( 4 ) C«« hmp. litU, 44 * «a// I voL 
58 i,S.C. ^ 

Ih 4 t 




in (he Hme of Lord Ch&Acellor Ha^dwicki. ' 

that this makes an edate-tal! \ anti (or (hia cited i G* 

Sli/I/i cafct Smy T* Cra. EHz, 

And it hath Ukewife been iiifidcdi thi( a devife of bnd$ in 
the fame wij pafTcs the ^meeltatei and for this have been 
cited fevetit cafes. Kiftg v* Affl/h/g^ i Ffntr, asj. 

Ggrrnrt}^ Gv.C^S* C 9 ltman^ 1 /*. Wmt* 147. 

Ill atifwer to this it hath been inGftedi tha( thofe rules are 
merely artificuli not founded in judice^ but for fupi»ort of the 
feudal tenures*, nnd that it being contrary to juibce, judges 
ou^hr, from the common fenfe of the cafcj accordytg to Lord 
//sort's rule, to fitew ihcmfelves n/lutr,- in finding out renfons 
to fupport exceptions to fuch rules; and fcvcral cafes hire been 
cited in fupport of this, particularly LiJ!f r« (7ny, Sir T» Jwe$ SitThmuJum 
114. RayntMtl ate, and a Lew. 211. Sir Th/fw 7 vuf hy$ 
in* his report, that judgment was for the defendant: but that il 
a niiflnke, as apprars from the reafon of the cafe, which is con* ^ 
trary, and fo arc the other books 1 and though it is faid in 
Rtpt^rts this judgment was revcrfeil, yet that U a mi Hake, for in 
l^gaU V. Saveliy in 1 87. it appears Mr. Juflice Tracy 

had examined the record, and found that the judgment was 
alfirmcd. PiJc 2 47. Pcanch r. Sp^nft* 'I'o the fame 

purpofc alfo was cited v* 2 Pern. yds. ifsc/gc* 

J\n v« Pujifi tl\e 5th of Dfcemhr 1740 (t), and it it InGlled 
from all chefe cafea that tlie intention of the parties may eren 
on deeds, and much more on wills, be taken as an exception to 
(Ills rule, and one other cafe is cited 10 this purpofe of Trevor 
V. Trevor^ I P. JPms, 6l2. 

The next cafes are thofe which hire been atljiidged and de* C 575 ] 
(ermined in cafes of wills, on which the rule of judging by the 
inrcucion of the tcllator hath been iafiftcd on; and for this hath 
been cited Bcrajhn^i cafe, 3 Cq% 19 a. and Pfsitvfrn 414* 

And upon the general c^ueflion hath been cited Clarh v. Dtry, 

593. Lrditip^no^ Kimi^ Jiy.Gtf. Air, iBj. Bneibsttfo 
Y« fPtHs (i), cited in a cufein a book called Modern t8u 

Lfomrd r. Tht Eurl of SufiX^ 2 525. which cafe was 

mentioned on both Gdcs. Lord G/.*iirrr^ r. BfkdtUf Cnfis in 
Isord TolMctirnty 3. S>mdi r. Datntbcr 8,1738 (3), 

Jnmfsyt Richirjjhn^ Voitepc* 457. Lord Stttmjhrd andiSir Jolm 
on Serjeant Atajttnr^omxWy Deremhor 19, 1709 (4)* 

But the neareft cafe of all, and which is Tiifilled to be in point 
with the prefatt, is Pa^iUhn v. Poycty 2 P> IPinc, 471. 

Thefe are the feveral cafes that have been cited for the de* 
fendant, and I ihall now confider how far they come up td 
the prefent cafe, and then how far ihe intent is to govern in 
cafes of deeds, a^ Ukewife how far it is to prevail in cafes of wilb^ 

On deeds the rule is certain, and 1 hope alwavs ^”U1 be the b««^ancBbd 
lamet that they ihall be controukd by the rules of law^ and the nk,'trulr,M4 

tkc 

Bf pesn oa th< Ikb of Umoi. 

ft) AnU 89. 8. C. (3) Antf\ vot.607. fi.C 

(s) I £f. 184. pi. ay. S. C« (4} 1 B/o^ F* C, a88. $. C» 
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Cases A^iud and Determined 


BACfffAw V. intent that appears on the face of the deeds i for to admit of otiicr 
SfiMcit. conftrudiona would let in the (treated unccruintf, as we find 
erery day in the conflnidion of wiib. 

Ai to Ltfli r* Grtjf it difiera frofii this cafe in refjjyd of the 
fupcnddctl claufe. 

I'lie cafes of Dnffnn ». v* ^p^ner^ are 

all different; fo ia Trewr t* Ttmt: though diey are to be fum 
authorities, for what ther determine; kCdes the reafoni in 
thofe hold not in die cafe of wills* 

How far then is die intent of the tedator to be obfmed ? 
TWlAitntof It is laid down in general tlut it is to be ^fevved; but 
tlien it is laid down as general too, that this mull be confificnt 
wit?ih«raUi with aud according to the rules of law; and if this was not ad* 
«ri«w»4fi4ia hered to, the greatcA iucertainty and iiiconvemence would 

^uirc^rthli fylloii*. 
lAiciK Kis bt en 
r«Sr« 4 iMi» ** 

vherf he bu eittiHjitcS i pcrpeiaiir* w le rrSr«fl a ttaut ta cijt ilieuiton. 


When a teftjtor expreffes birnfclf in iniccurate wordi, but 
fhews hii iutendon, the law, us J/»d Cch fays, diullbchis 
couiireilor; and this is what I uke to be the mcaiiing of 
dm 4M, and there arc many caies v/herciii an intent U fo re* 
ilraiucc), as where a |>crpctuiiy is attempted to be made, or a 
TcHrtint of akknation put on tenant in tail, (sTr* 

Outm *\Vlierc the afVator cxprcfles Jniufelf in legal words, they are 
SwulnpLkJ. ^ follow tJw intent ui ifing by other words thnt 

VC doubtful, and aSiird implications only; for wheu we quit 
noittbtfti- a clear and fettled rule, which the hw feU up for our guide, 
and follow fuch intent* wc leave certainty for incertainty; and 
•B^'cOcJ we mufl now take the law to be fettled, that where the ilfut 

wwlr****^ take by purchafe, it givw the ;inccflor an cftaie for life only; 

come up to the prefent, for 
^ ‘' here is no ilevifc over to tlic iieirs of the body of the iirue, as 
WJS in tliofe cafes of LtA and C 7 ny, verfui 

and in the cafe of Lorn dlt/wcbj v«.rfus and iandi ver* 

fus D'mweU^ the lands were devifed ro the tnillees M convey, 
which made it otecutory, and altogetlier different from this 
cafe. 

Jfi verfus R 9 tifi was of a deiife of money to be laid out in 
lands; which differs from die rule in BbeiU^^ cafe and Cs. Lift* 
376. i. 

^ But the prefent cafe is an immediate dcTifc, and not of a de* 
vife of lands to be fettled. 

As to J*apiilim 9 verfus AWc, 1 P. 471. (which I have 
left to conlider lafi, because moll material) the devife is the 
fame, only tlicre it is of a legal effate, tills is of a truft; but 
^at, as I have faid before, I OullconGder as making no differ* 
euce. 

And had diis cafe ftood unimpeactied, I fliould liave been 
very unwilling to have departed from it, whatever might have 
becu my ^luion; but io P» it appears plainly that Lord 
Cbtncellor King was of a different opinion, aud, it the fupple* 
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in die TSme of Lord Quncellor Ha&svxckx. 

« i 

menul hill lud not been bronghti would have fcrerfed the de« 

cree» and foie rather ftands an audioritf lor the plrntifF; and ^**'^*** 

ihei^ is ani^er report of this cafe, where it is fald at the end cf 

it> diat In the cafe of IVUlims t« Brown^ Lord Ktng had declared 

he (houldTre^'erf: the decree* Fidi C^ s in Chancery^ printed in 

I740,pj|/a4- 

Tlien cojifider if this devife be executory or not| Uiough all 
trufe are in fome fort exccutorjTi yet it is well undaftood what 
au executory truils is (i). 

As to the debts, it cannot be executory, bceaufe the truftees 
can fell no more tiun is fulGcient to pa^ the debts, nor is there 
any providon for laying out the furplus money \ for after the 
debts and legacies are paid, the devifc is ioimediate, and it is tlie 
will I ought to go by, and not what hath happened fince on the 
decree and the Malter'i report* 

ConGder then the couf^Aion of i!ie words of this will, and mrSi, 
then let us examine what the eilcA is of the limitation to the 
^trudees to preferve the contingent reinaiiulers, the words with* 
out impeachment of wafle give a power not inconrifteiit widi an |iv« ifnwerlo* 
efiate-tall, or at Icaft would not defeat the eftate, as faid by 
Lord Tfdhtm the cafe of Ltrd GU/webj rerfus Btjvillef and in 
Siofu Tcrfus fFtigb (a), no weight was laid on thefe words to 
rcftrain the eftate, and if wurd^ can have a reafbnible conftruc* C *577 J 
tion not to defeat eftates, they ought to be fo taken. 

As to the intent, from the limitation to the trufteci, to pre- 
ferve contingent remainders, they do not with certainty 0)cw an 
iTitent not to give an eftate-tiil, aod might be inferted with no 
fnch reafon(3}; we fee the words inferted frequently wltere 
there could Ik no reafnn for them, and the teftator might think 
this Jimication ncceO'ary ro create an cftatc-tail, or might luve 
inferted the words to reftrdn an alienation by the tenant in tail, 
which if it had been exprefled could not, as in the cafe of Lro* 
nard and the carl of have taken eScQ* 

Great inconvcuicnccs have arifen by dqiarting from ftri^ fm 

words, from the uncertain^ it produces, aud 1 could wiili that it xHa «o«St ha 
had never been allowed, nut that wc^ had been kfe to legal 
conltru£tion« iti, :,bewju 

thrr ^ \th ttU^ cMfttvQbft. 

Tie M^er ^ the Rolls declared the devifc in AJktiH^^ wilt was 
in tail to Benjamin Bfig^aw, and in coofcquence thereof that the 
eftate ihould be fold, and the money ariGog ivom fuch falc be 
ptul to fuch perfon as would have b^n iotitled to ibe tftate 
ftlf under Bag/^uf\ will, if it had not been fold. 

(0 f'ide I Ffsevg S05. snd/f. 4ih <i) 1 Ef. Ji. 1J4.pJ.x9. S.C. sws 

J05. 

(j) nJefo/. s?9. 
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CAS.ES Determi^ 



Cafe 33 f* Bagjhav; vcrfua SpetutTf tfywmhfr fi» 174S1 a/ an Jppialfnm 

Anst46.sro. ^DKrttattheRJh. 

X YfC 14 s. 

Lord IfsrJwkkt 
Mini o^opi 

took rights of die pariiei inuil Itajid as they were at hii death, and if a 
£ w*" of money ariljiig from the file of die lands is now to be 

verftd Aeiel out, itmuft bc hi tlic fame nutincr as if die lands originally 
«i«« at th« were now to be fettled* 

fro t^wtt 

u iU9ii»,d dial Unjomk bi4 to elite l»|* 


T O R D CHANC£t.r.on* Nothing which has happened 
1 ^ ^ of Aftjaimu Afiun can varv the will, but the 


Kei liter can die recovery fufiered by Benjamin BagJtnWi or 
his will, he of any iignidcation, for the ikterminatjon ntuft be 
the fame as if BeNjttmio hud been living, and pv^ed a 

conveyance of the moiety liiiufclf, aecordiug to B^njawm AjbUH^i 
will* 

Tliere are two general quellions upon this will: 

Thi eftsrt Se. ^Vhether the efUte devifed to Bffijnmm Ba^Jha^v was fl 

truft, or a legal edatc, that is* a ufe executed, or a mere trull in 
WM m to uf« equity < 

cs^atvdi but I 

men iruA la t^uityi laS ihawSolc As bejB| SetUeS ta tbe traftm, naleftl fet could be limited 
ufoa 2 ti mJ he could ube 00 IcgU eftitc. 

[ 578 ] S^cntl/jt If it is a truft, m’hether an eftatc^tail pafTes, or aa 
eftate for life, with coiniugutr reniainden to all the Iflue of liis 
body. 

As to the firft qucflioii, I am of opinion it is merely a truft in 
equity* 

Tlf Jevifi ut 9 iritfim Quiiixir htirt \ which carries the whole 
fee in law \ the devife to f< 11 would have carried the fee, if the 
word &*/>/ hail not been mentioned (t). 5 /'/nu verfus 
Cfif* Ahr* 185. April 28, 1729* 

And upon this ground the cafcdiiTcrs from CortUlPs cafe* Cro^ 
315, Bn<l Poptom verfos Kampfteld^ I Vtrn 79, and Cir/rr 
%*erfus Hartuirdljhn^ l IPnu* 505, whidi were all merely chattel 
intcrefts (a). 

The only cafe whicli made me doubt was the cafe of Lord &ijr 
and SfAt but that was only an eftate pnr autrr w. 

In the prcfentcafe tlie whole fee being dc\'ifed to the trufteca, 
110 legal fee coaid be limited upon 14 and Benjamin BagOtaw 
could take uu legal eftate (3). 

(1) BecanCe the parpole? of the troll 60II. f v* Cikioos, aote 441. 
ieoald not be anfwcied o&lcfi the fee IP'Tlgh! v. Ptnrjto^ AmK 36s. 
pai&d. V. Kdiitrs, aoM yt. (s) 7 >Mbf v. i>»ww/, eefe 504. 

Giljm V. Mentfwt^ I /V* Amh^ (3) IkpUm f, MepHoj, aoM 1 roh 

93. 8« C« On//j V. 3 Barr^ 591. 

1084 * Asisr// V* Bijnwdt nati t vol. 

Neat 


2 



in iig Hoe of Lord Cliancellor HAtn^CKt. 

Kae u to it’i bolnv ^ood by way of executory derlfe: by 
executory dcrifei An/amm Bagjiaw coa!d take no lenl eftate, 
for U Is too remote, it betng after all the debts paid, %Aich may 
uke In a much funher time than the lav allows: but here ilie 
recovery was fuffmd before rbe debts were paid, and l>efnre the 
fee was ended, and therefore he could nu^ no good tciunc to 
the ai^ whatever defeats the recoverf defeats rhe pUiiv- 

tifTi title: the plainrifF therefore mud admit that all tlw 
eftatei are crufts in equity \ which brings in tlw fci'ond quell ion \ 

Whether this U an equitable eftatc lor life only, with coniiii- 
gent remainders, or aneftate-tail ? 

And this depends upon tlic conftrudion of the words htln^ 
if/ M)r, whether they are words of purchalc or Jimitacion* 

Here are three rlongs to be uomlJercd: 

Ftrf^ What appears to be rbc teftator^s rniciulcnt ? 

If fttCQ intent U couliHcnc with the ruies of bw and 

equity. 

TtirdJy^ whether there is any particular (.tthd rule which will 
prevettt the ceftator’s uucot ft cm taking eflcc), which will let in 
the diftindion of crufts executed and c'lccuu^ry. 

As to the firft queftion, wliatU the r<.’la!*jr*s true intent ? 

It is extremely clear cliat he inttnd:^i to nuke a &ui\ fculc- 
ment of his eftate among his nephews. 

To every one of bis nephews !h: ufes ihe words, flud^ifring 

ih HtUurat lift, 

To every devife is added vujK-h hmi itt $f wjlf^ whh U 

flicvi he iuteiukd to give fuch an eftutc as would be puailluDie 
fur wafte, if not excepted (i). 

Tbe limitation is to rrulleci to preferre coutin^rnt remain* 
ders, IBc* but to ^ta\t Btttjamm Baijia^k/ to receive the prulUs, 
tfi'. 

This claufti fpeaks, that the teftator intended fuch ?n eftate 
only, a 1 might be forfeited: for the 1! mil at ion to the truUceSi is, 
after the determination of Uic eftate, which ileturiiiiiiaMaii 
could be only two ways : by death, or {brfeiture: and ihc ftirmer 
could not be meant, beesofo the iimiraiion is to truftcos duimg 
the life of Btnjuoun 

It alfo Implies that mere are feme contingent remainders or 
ufes to be prelervedfi), and iIutc are none, uuleft tlie limits 
tlons to rbe beirs of the bodies of tlie fcvcral ncpliews are fuch, 
whieh, 1 think, is as ilrong to fticw the tcftatoi's intent, as if 
be had inftrted fome negative word* equally ftrong \ as in the 
cafes of verfus ffW4r, Ay. Gt/lAhr, i8i,anil &7ngver* 

fns A/rV/mg, I fVv/r. to give au clhne for life nqt abforbed 
in rhe fobrequent limitations. 
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lAOSVAVr «, 
SrsHCKi. 

rccorerv 
b*l» firhecouU 

no 

tesMt brhc 
beiog 

b>*i«r* ihe ^fbn 
were pMl, ud 
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to (hetni&eoi 
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whateri'rirAM 
ihc Mc^verv, « 
4 oi;. 4 the 
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[ 579 J 


(i) AiArAi//yo;. 5;6. 

(a) With rtfpeft to (He rvafooiog of 
Lo^ HitvtUitukf io this place, Ja>rJ 
TlmUw, ia the cafe of v. kf-rian, 
I Art. CM. ktp. sai.'obfmei, ** Oae 
** ssAAo; but be rather adoaiiheJ to bear 


grave and learned men reafun, that 
** uttacon were acquainted with cbe 
** rules ami efteili of cosungent re. 
^ nainderi, aad yet did not know bow 
CO give a cooiiugeat rciiuindvr io pro* 
** per form.” 

Tbf 
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CASES Argned and Dettmizud 


r s 8 o 1 


tWn i 


Vmijia* n The philniKTs counftl rtUtd upon the ceftator’e Imcnruig the 
Ji/t^rence benreen wort.% of Ihnitation amf pUTehife: and that in 
the other 'noic^y of ihr s :c.: h id d:*vifcd it properly to create 
an eUstc for lire, hy giviit;' ir tolus Bfter audciic heirs of her 
bo^ and the ilTue or fui^ iicirf. 

But I think the diiSereocc of llic peoniAg, fliewt a difTcrent 
Intent* 

For there he has inferted no limitation to truftees to preferve^ 
tfr* which ihewa he intended to make ufe of the worcSi» heirs pf 
the hedj as words of purchase or defcription only« 

Sreittdly^ I am to confidcr if this intent can take effect. 

Here the coanfcl for the pbinrtiT placed their great ftrengtli, 
tliat ever fi/icc Sbeil-ft r Ce* 93. h. the law has fettled a 
clear rule, tlut, in I'ueh cafe, the word heirs is a word of 
lion,* and tlvat the law will not fuScr any man to make a devi(e> 
contrary t*> tlicrules ol law* ... 

But i think that rule is now cnifippUcd: This principle is not 
to he appUcfl to the conflruQion of words, but to tlie nature of 
the eftates ilieuift lve;. 

As the law U1II not permit a man to create a perpetuity, or 
to make a chattel dcfcenJihle 10 heirs generally, which arifes 
from a w*ant of power i:i the telUtor t but here is no want of 
power in the tdlaror to give fueh ellate for life; the only ob* 
jei^ion i}»i that hu has ufed impron^ wofd \ 

But to make that defeat Ids iiUei'C is very hard, and contrary 
Rir*s inust 4 p* to the firll 7 ulc of law in eipoundiug wills, viz* That if the 
teftacor^s intent appears plain, as he is Tuppofed to be iMps rwrd/n, 
iinuii 4 pi«ip«Tr- die law will liclp un impruper and unapt exprdlion, which can« 

here, but by making the words, heirs pf the hodj^ 
of purchase. 

sr pitf^afc. The objcAiou U, Hut by law thefe aic words of limitation* 

fftiti t anCwcr, There arc many cats, even at law, where they are 

^ve, 4C Uw, words of purchafc, Arehn^s Crj/r, t Co* 66* h, Cl^rh verfus i 3 sy, 

S? 3 - • ^'**"'* 334 * verfus Hentm- nt 11). 
ehAfc, evsAias And, Upon dds point, the cafe oS Lijle verfus G'ny, is a llroug* 
er authority, in 3 Lev, 323, it is reported dilTcrcnt from bir 
77c»f<i/ yi-neSf as to the ellate dccre^, and the decree was not 
reverfed, but affirmed* 

An objv£kion was raifed, There vsere feveral ether v.vrdr vthich 
might gjveru iheU ej/e^ as (beJirJt and every ether fm evert tnen^ 
tkned* 

I anfwer, b h on outhrityf (hot (he writ* heirs of the body, 
even in n dmf, may he eenjidmd as wrds ejpetreb^e at lavs, 

Tti« But it IS faid, that, by a late authority, the interpoHdon of 

Piffennu^^ trultccs to prcfcrve comingCDt rcmaindcre, is not fufCcicntto 

words, words 0? purchafe; the cafe of vciifus 
foi Cm/^, ii, Cenffin (1), in the Court of King's Bench, the 8th of May, 1744, 

which was the date of the Ju^*s ccrtUicate, but that cafe dif* 
tXfeAr, widely from the prefent; That was not without impeaclu 


( 1 ) I P. fT* asp. S*C (s) Jiiie S 46 . S.C, 
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ment of wafte; it wai a mere legal cftate, not a troft $ and the 
words were to be taken according to their legal operation^ there 
was no conveTaoce to be made, or anj thing furUier to be 
done* 

But here, all the limitation i are the diTcfiiong of a truft, which 
this court u bound to carry into eiccution, according to the lu* 
cent of the teftator* 

* And therefore a greater latitude it to be albwed in die con* 
llruflion to make it agree with the intent of the uftator* 

tbt lAiut ttT the f«rt|,« conn comity b GWnl ch 

And in Ontljw verfus OtJ/itt, the judges held, chat the inter- 
poCng die limitacion to truftcea preventa the mciger of the 
eftate for life, and diat Cw/fm took a dillioA eftate for life, with a 
remainder in tail in himfcit* 

'fhe great dtOerence is, that waa a mere legal eftate t the prc« 
font cafe is a truft in equity. 

It lias been relied upon, that limitations of tnifts and legal 
eftates are governed by the Dime ruica, otherwi(c there would be 
diftmnt niks of property in the two courts (i] • 

I agree, that there ought not to be one rule of property In law, 
and another in equity: but, fure a court of equity may be more 
lihcral in the coallrufiion of words, to make them agree wiihtlic 
intent of the party. 

And Lord reafoning is to be applied to the men- 

furc of the limitations, that they cannot be carru»l furtlunr in cafes 
of a truft, than at law. 

Ptifiil/on Tcrfus Boif, £y. Caf. Ahr* 185, cftablilhes the diftinc- 
cion of a legal eftate, and a truft in the lame cafe, and upon the 
fame wilL 


Tlicre, both die judgea were clear of opinion, tint the tef- 
tator^a incenc was plain to give an eftate for life only, from the 
claufc to preferve contingent remainders, ami Jiat tJie court was 
bound to follow that iateut, notwitliftanding ibe words hdts ^ 

Tlie opinion Lord Chancellor Kln^ (T^ve, was a fort of ex¬ 
trajudicial opinion \ but, taking tiiue to form hj5 decree, he faid, 
he had looked into the cafe of UJU verfus (?ny, and feemed 
to be Icfs clear as to the legal eftate thui before \ but as the fup* 
plemental bill had brought a new right, he took cate to cx- 
prefs, tliac the diredion to rererfe that put of the decree, as to 
dee<U, isV. was eiprefsly founded upon that fupplemeatal 
biU. 

verfus C 99 i^Suffrx^ a Ftm, 526* If this had been a 
legal eftate, the ions would have been tenants ir tail; burin 
equity, upon a truft eftate, the daufe for incerpofing tiuftcc:^, 
Uc. gorented the vbok cafe. 


(1) Air 574 * 
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H^hari vcfCiu UrJ Stamfird (t)f on the conftru'Aion 
ORtbrcoikftf^ie- Setjcant Maynarfa will: This court* and the Houfc of Lords* 
UwofS'r>Air coitflrued the words tfin tf the Mj in the fenfe of the firll and 

mttt bois tv b« 

is ibt tbole «f ibe &ra uS evci^ oOier (ta. 
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jM/m lerCus Jlfbt^n (i), at die RdUi Nsvrm^r I4» 1734* A 
(tt\& fetdement was decrccdi the words there were fj/ift Mjw 
not hfir/i but it ha^ been ^abliOiedi that in a will, the word 
is as ilrong as the wurd AvVi (3). 

In irerfus 1735 (4)** An eflate for life 

oiiljr w*as decreed* 

An o^r^/0//wastnVcn« Tliat there the words hchs of the bodf 
of were joined with other (icrfoiu* who clearly mud take by 
purchafe. 

Inf/fivfTf It amounts only to thisi that a plain intent 01 
tcflsror will change tliefe wc^s from being words of limit;ition* 
to words of purchafei and Lord Tn/bdi faid, the rule of hw \v;ts 
not fo as to controul the redutor’s intent* where it is 

plaiit* 

L$rJ GUtntrhj Tcrfus Byv///r* Caf. in Jiqsin J^wtt frtrtCf 

3. has edaiilithed the diltinckion of truds excrnljJ and 

iutfrjt 

It was obieflcd for ihs^ phiniiflT* that in cafes of nnJolcsbofcTc 
tnarriuje, tin* eoun will r.i.tlti? fuch coitfirucllon, :is mtiy anfwur 
the inicr.t of ihe p irty * bu* in wills* where ail psxtks are vuluil- 
tcers* the court c.niutU talc fuch liberty• 

It is true, fueh didin^ion has been taken* notwithd.mdtng it 
has been ubjcclcd* lint t}>c intMU of tlie paitics ought to be* 
obferved in both; but I deny thati becaufe all paities are vi.luu^ 
teen under a oil* the word ^ mult be taken ss clicy urc, and can¬ 
not be varied from: nay. in i^iaiiy cafes they mull be va^ 
ried; as Witcrc the court is obliged to dire^ a cotivi^yance; 
for* if they were lo life* in fuch coaveyance* the fum*? 
words t'i are in the w*ill* they would* in a ucid* have a tlir. 
ferent ctindruiUlon frooi a will* and thereby frulUatc ihc tcf« 
tacor's intent. 

The word^c in a will may be a word of limitadun* but in a 
deed is always a word uf purchafe (5)* 

An sfvo.*?^.v b:iv been raifed* that thefe cafes arding upon 
wills, arc very dlflercut from man iage-articks* whore the 
parties arc (Mnndered as purchafers* and the iiTue male pariicu- 
hriy regarded* and take as purchafers ; but that no cafe has been 
cUed of a will* whore all panic* claim vuluntsrily; and the 
lame words 01 limitation in a will* ought to receive the lame 


V (l) t Psr, Cm. xII8. $. C. 
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rnnnruAion in equity at at law, crcn where they arc lo he car- B*®*a*w 
ried into txecutioii by a future truft^ fo as to create an equitable 
edaie. 

I fiN/ti;erf 'l*!>r firll part of the difiinjlion is rights but not ap¬ 
plicable to th^ pnrfent cafe* 

And I tliink, in the cafe of aerfua AvVm/w, 5 
670 (i)« the piccedcnts were not ful^y but bef^rr Ixml Chan- 
cellor a great many of which have been cited in this 

prefent judgment* 

Next« as to trufts eireof/td and exfoaerr. 

All tmfls arc in the notion of law oecutoryi and are to t)e 
executed in this court (: h 

At law, Ucfoic rhe llartite of ufea, cv^ry ufe \\'r.i a tnif^, then sf 

the ftatuic raccuTcJ the legal eftarc, and ioitnd it to the ufc, 
and thrrefnre a trod executed is now a Ic^l cll.iic; an*l to bring crtiMiMdjMnea 
it CO a iTuft in equity, the Icnl citatc muft vTint to be executed 

yt4M to be <*<•« 
oatcu b/ * eonvfymeeto ouke U iUvA in 

The cafe where this was mod argued, w*»s the cafe of Lord 
vcrfiiH HefitUitA 

Ihit there is a*jo(lu*r qu::fHoji, How far in trufls executory 
th*; toh;.">r*H ‘arcut is to pr^'-ail u\cr ihc rule of law ? 

A*id 1 think the d(’<:rcc in thatcafe To ri^tn, it did not wuiii the 
aiiiflance oi fuch diftiue*lionB* 

T':d ucirs ure generally prefiimcd to know, that fome fiinhcr 
conveyance of the ellaics devifed to truft:;cs mull be made, 
for they cannot prefume, the ellaces wifi aiu*ays reiuain in their 
trudees, but :nu*^ l e by them c*)<ivi yed to other pcifoiis, ac¬ 
cording Ig ihc leuor of the will. 

'I'here is one thing more that is d^cifivc in this cafe \ nothing 
which has happened fnee death can vary the cafe, but 

it mult be t!ic fame as if Bthltuiut the firfl dc- 

vifec, came fer n decree; and it he had ticeii the pbniiiiff now, 
the court niiift h.ivc dccord the fiirp'tis to be hid out in land, 
one inuicty to tlie ufc of /Jtr^/i'aWf with remainder 

over \ and tlic tjoeUion would have hreo, Whctlser the court 
would, or tvould iu*t, h.ive inf.'rr:d irudccs to pri*fcrre con¬ 
tingent remainders in fuch conveyamx : if thty had been in- 
ferted, the next limitatum muU have hvcii to the firft and every [ 1 

other fon, in (Iriiit fettl.:ment \ for if they had l>ecn iiifcrud, 
tliere mull have been fome rcmain< 1 erH tor iltem to prcfcrvc % 
and if the retnaiiidcrs had been 10 the heirs of tlw l^ody of Ben* 

JamiH it would not have been a remainder to have 

been preferved. ^ 

And therefore the court mull have dcpaitci! fmm the words wh«er 
of the will) and if it muft depart from the words of the will, 

depart iTwa ikc • 

vrorJi eT s «UI, U ik«uU riihtt te tefarpnit, ihi* lo fruQnle ike lacentSoa el* ike ceftoor* 

(k) 1 14s* S. C* ofl Trttfism.v:/rdandmrs/«^ 

(a) So V. Mr I voU S05 to aitl* r#i/. ^ih. 

ep4. Cut fee Mri /'rww'a obiervauous 

fuch- 


by a conveyance* 







t, fuch depaYtm muft be nOier to foppott, than fniftrate the pUm 
'/,v *"***" iiwwt« the teftatoTi and to hare Itmired the temainder ta the 

hein of the bod? of Bfnjomn woqM ^aiolf hafC coo* 

ndifted the teitator’a inteot* 

'. All wio fbrtcd, 'iliat tf the court departs from die 

of the inUt it ought to adhere to ihe 1^1 operation of 
the words* 

i tmfwfr^ diat cannot be in the prefent cafe, whhout giving; 
to Benjamin a differeot legal eftate from the eftate given 

him hj the words of the wUl» 

Bj the will, it is a life eftate* not united with the remainders i 
bur, hj learrng out the cbule of the cruitees» it would have 
been an immediate eftate*taiU 

Bf the will, it is an eftste liable to forfeiture. 

Bf the ton v eya nce an eftate tail not liable. 

For thefe reafons I am of opinion, Bfniam/ft Srtgfi^ to^ 
• otdr an eftate for life, and that fo much of the decree at 

Xmf, as decreet Bfnjamm Bagjbtm to have an iftat^tail under 
the 1^1 muft be reverfed (t J* 


(t) Xtg. Li^. A, 1749 . fel. 15 s. 
' C 4 rii ?• ilW^wra, a ytf, £46. 
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WnttfjUj verfus Jitm r, 1743* 

Quellioa arofe on the maniag^fettlement of «Sir 
g^nl^ntj'yKS X ju who Created a term for years, in truft, « to 

raiic and pay, if one child, only 6000 i, if two, 6000/. to 
* be equally divided i if three, or mare, 8000 A to be equally dt* 

A&vS# ** Tided, and to be paid at thrir refp^ive ages of twenty^otie, 
!! or marriage i and it waa provid^, that if ai^ of the faid 
younger ehildrea (heuld marry in the father's lifo-timci with* 
.s^ewh ebUd ** confent, and, after his death, without the confeut of 

** the flM/ivr, fuch child Diould forfeit hla or her Ciid ijUendcd 
poition, to be dillributed among the reft, at the age of at, or 
** marriage, vfiti fuch cw^tnt $ with a farther provlfo, that if any 
fuch uild fliould marry twViuvr fmeh or die before 

** twenty*OM| or marriage wih <y*finty the portion to be divU 
^ ded among the farvieors, of the age of twenty^e, or mar* 
riage vdih ewnfentj* 

Franau one of the daughten, married with Mr. Btn£A%. 
without the confent of idr m$tbfr\ and on hearing of the caufo 
before ZiMd fs/for, on the dth of Augitft^ 17^4, it was held. 
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that (he had fbtfet t ed her'ponjooi hj fach tnamagct and wai 
decreed to the' othe? children/ 

One of the daughter* is fince *deadi before twenty.one^ or 
martiagi: \ tod the petitioner, Mr. Eftnij/tp who married 
applies now« in the ri^c of hU wife, who ii twenty^one, for her 
dxmbutire (hare of her fiAer’s concingent porrioru 

The rjoeftipn is. Whether Amrr/, as (he has forfoited her 
ofigini] portion, is imklcd to a (hare of this contingent pottien, 
on the death or her After, before twenty •one, or marriage. 

Mr. Wiilrchiuu^ ior the petitioner, who was not twenty-one 
when (he maijlcd, but arrived at tliat age before lier After died, 
cited the cab of Kinfi verfua WUhni (i ], as a cab in point. 

Mr. Attorney General, counbl for other fiften, iiiAfted, 
that the whole term, and the whole 3 ooo /• was under conlidera* 
tiou when the caiib came before Lord fUW, and that he ex- 
prcbly declared Frantu is not inlitlrd to any (hare of the 8000 /• 
which muA mean, that (he bad no intereft at all, and could not 
poftibly intend that (he had a contingent mtereft. 

If the intention of the pritice to the bttlement, was plain to 
give the portion over on marning svirfoot ttnfint^ the court will 
not (train to conftrue it no forlmture. 

The whole tenor of tlie feukment is, that none of them 
(hould be inritlcd unJefs they had performed the conditions. 

Mr. Solicitor General, in reply for the petitioner faid, that 
the daub of forfeiture does not at aU afleft the contingency 
which has happened. 

llte faid ititended portion is the only thing which is to be 
forfeited, and can mean only what (he is intUl^ to at the com* 
fnencement of the term, nor are then toy words whatCbever, 
that give over any (hare that might accrue afterwards, by the 
death of one of the daugltters before twenty^one, or marriage. 

. That Francis is intitM to this diftributive (bare, becaufe one 
of the contingencies has happened fince her attaining the age 
of twenty-one, and (he may yet marry a.bcond hufband with 
cohfent. 

Lou Chancellok, 

As this is the cab of a forfeiture of a ounuge portion, 
the court will make as fitvourablc a conftru6toQ as pofBhJe. 

For, as Mr. Solicitor General faid, if diis had been e^s 
muffusp the court would let it lie where it is fallen, and not take 
it from Franas \ at the fame time I muft make fuch a coo- 
(lru{kton, as will fuit the intentioa of die'patties. 

It has been obje£led by the defendant’s counfel, that the pe* 
dtkiner is .precluded, from what is demanded by ihc petition, 
by Lord TWfo^s decree. 

But this will not hold, becaub the terms of the decree are, 

That Frances Bciulilh havit^ married Higham Bendifh, ^ur tic 
datih ^Sir'Jotm Wrettefley* m a ' 
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The dcdintlon of* ihe court being in the i^cat' twfe 
W^TTAttiT ^ ^tended fo far as to exclude an^ thing ihe might lx 

intitled to bj a fubfequesit contingency, if within ^the terms of 
the truft* 

The rather beeaufe the reft of the daughters were not intided 
• ' at the time of the deemj being all under agr, an^ therefore M 
were at liberty to apply to die court for further direftions, and 
die anpticadon left open to Mrs. %% well as the reft* 

Hur, however,* the counfel are right as far they have argued 
from tiu: rcaCon of the dccree« which brings me to the con* 
ftrui^ion upon themift itfeif: Now, gs to dm, it depends upon 
die frjtne aiui tenor of the wliole truft* 

ITicn is or.c tlili>^ pmtty extraordinary in the petitioner's de¬ 
mand, which tv his ehhmng a grofs fum of aoooA the whole 
of her original portion, for 8000 A was all dieprosiflou under 
the fctdeiTicnt, if more than direc children. 

What IS tiie e^ccl uf this ? Why, thit notwithflandiogti^ 
has forfeited her original pfiaion, yet they will take back asiPr^it 
as the original portion tliey Iiavc forfeited, which would oe a 
great abfurdity, and therefore mull be laid Out of die cafe, for 
[ 587 ] they eannot clritn a fourdi part of the original portion as it is 
giver, over s Therefore the queftion is reduce;! Ungly to a fourth 
part of die.deceared daughter*! fifth, and this mu ft depend upon 
the claufc of forfeiture* • 

Firft, What is the meaning of tit or htr faid intended por¬ 
tion* ^ 

Now I do not think that the word ftdd can be narrowed fo 
far, as to relate only to the original poWion \ for the word por¬ 
tion or portions in this daufe or declaration of truft does not 
mean die original portion mtly, but the whole intereft which 
each child might cxpc£t under this fcttlementi whether certain or 
contingent* 

' If it refted Angly upon the clanfe of forfeiture, I (hould be of 
opinion the petitioaer. is not iutiiled, but if you go on to the 
fieit claufo it is ftiil plainer* 

Here it is not h terrprtm only, but a legal detertainafion of 
the term, and the court cannot fet it up again* 

Suppofe the oclier three filters had manied under age and 
without eonfent* would not the term have determined \ can it 
be inlifted then that the two fiftsrs marrying with eonfent lhall 
keep the term on foot for the petirioner*s benefit, when the whole 
term would have ceaied, tf they had all married without eon- 
lent* . . 

As to tho part of Lord Ta/ht *9 decree, that gives Mn* 

4 ijh tile fum which the father has left by his will to make up anv 
deficiency in his childrens fortunes, i think it a very proper di- 
rc£)ion, and (hould have been of the feme opinion, becaufc it 
wouiil be very hard to extend the words makt upxo 0 forfdiure * 
if a daughter in.irricd wtdioac eonfent ( it could not be fo con- 
fir ued imUli the father had repeated the words in the fettleoent 

(i)ri^^/, 597 *' 
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T H E qucftion m thia cauft arore upon tlie wiU of in iwsi£n s d 
tk jear 1720. 



for her life, wirti limitulons lo her font aiid daughters in 
tail(t)i till! the lift remainder in truft totJUarj and ^ unmeet 


her foni and daughters in tail/* 

® hAfp 9 n,pntft 4 f 4 

tht ceaTcatsf ihdr hskn uS aMhcr» sr ih« fstvime/r^cM 1 Mhmrile it flak int» hit 
Tb« rtAea u iktir «ct«]iuA| tW •(« «f ti* tuS eitlifr af th** «iUio«t ceoJ«n( 

wvdi U 9 ( n 9 <onf«4Hc«ct| ht Lm 4 HsiMthr kcU ihat th* wni4ce with cuCmc^ tehfr mo* 
ck*r nva b« csAincS ih u t» nlM lo du tfar of ike Upan vcaiof • 

He girei fevenl pecuniary legacies (f/rttr a/ia) ** he faysi I [ ^gg j 
^ gi?e to mv couGa Mary 500/, to be put out 10 in- 

** tereft for her feparate ufe \ and after her deccafe 1 appoint iht 
faid principal fum of 500A to be paid to her daughter Sc^a 
at her day of marriage or twentr^ne^ which fhall Grft 
** happen* Jifm^ I give to her daughter Mnry 8ooo/* and 1 
•«furt her gire to her Cfter Sejihia 5000/* which faid fereral 
** fums (hall be paid to then nr ftfir ag^t ff sr iiyy 

0/ marriigft ^!ch fiuU fir^ h^ppin^ prorided they marry 
** with the confent of their father and moth^» or die fuiriror 
** of them, or otberwife their legacies to Gnk into my perfonal 
eftate* 

** Itemf it is my wUt, and I do hereby declare, that if the 
** faid Sipiia and M%rj^ daughters of mj faid niece Mmj 
** £df(wdj| or eitlier of theta, (hall hereafter mar^ with any 
** perfon or perfons whatfoercr tht aroint ^(berr father 

** and mithtr and ihi tn^trt namid in tbi ftdd tm//* sr ih grtaier 
fwmbtr fftbtm /jfWog, Jtgnijied under their handi \ then it is my 
** wilt, that fuch of the dkughteri Co marrying (hall hare or 
** receire no more benefit or adnntage by my Cm will, or any 
thing therein contained, than if they were adually dead, or 
** not named in my Cud will, either by particular names or daugh* 

** dtrs in generaL*' 

Sarah CMm dies without ifliie unmarried, Edeoaris 

had iSite tnree daughters, Sorahf JUatj^ and S^U, Sarah 
married in the lifb-dme of the tetUtor in 3 manner difagreeable 


(1) Aensioder as to one esolecy to 
Cd^ (oee of hii eateenton) for 
lils^reBaieder to his fens tad daegbters 
in tail, reauinder to ill«7 Mdnmrdf sad 
her foei tad daughters ia uilt rettaia« 
der as to the oibcr noiety, to Mary Md* 
wardi tad her fens sad dteghters in 


fsit, remsitder over. The teGator di* 
refb the lefidoe of bta perfoaal eft«te 
to be laid oat in the porchtfe oflai.ds to 
be fetded to mearly the fame ufci. The 
Itadi were charged with debts tad ia- 
ftcies. 


Vov* IT* 


No 
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to him : Mgrj miiri^d^^o Xotd Mtddlehn^ with foeh confent 
as the will requireri r Sif^A TnAyguJI i?})* arrived at hCT m 
of twentjTone* On the of yantmry ’733* bf deed inrolU 
ed between Thoftfoi EAvarJi of the nrft part* and S^fbia Ed- 
wards of, the fecond part» 5cc. a recovery was fufiered (Mrs* 
Edvfordi being then living) and the ufes declared to Tbamas 
Edwards for life, u^n to the ufe of fuch perfon or perfons and 
for fufch eftate^ (jfe. is the faid S^ia fhot^ by deed or writings 
to be by her duly executed with the confetit of the faid Mr. Ed- 
ntsards during hUlifc^ teftified by hisfealingfuch deed in the pro* 
fence, lEs. and for wantofi tfe. to the u(e of 

her heirs and affigns forever. 

In /Vi. 1736* Sspbia married without confvnt to Mr. Ready, 
(he being then near ad years of age» and previous to fuch mar¬ 
riage.he fettled an annuity out of lus own eflate of 100/. jVr amt, 
ana fettled licr own cAaie to him and her for their lives and the 
life of the furvivori atid to the iflue of the inatriage, and for iCN 
fault of, iSt\ to her in fee. 

Mr. Bdnvardi (1) neglcAing to pay Lord MiddetUsi part of his 
LadyS fortune, a fequeflration ilTucd out of tiK court of Cliancc* 
ry againft the faid Mr. Edwards, audlm eflates were fequefter* 
ed, and he abreonded. 

On the 9th of ^7^7t order to make Lord Middleton 
fatisfa£tion for Ids demand, and to fettle the whole family afFairti 
a draft of articles was prepared and approved by eounfcl, be* 
tween Thotnas Edwards and Mary his wife of the urft part, Lord 
Middietcn and his Lady of the (ccond part, Jehn pHtUn and 
Sarah hit wife of the third part, and Mr. Reaay aud Si^a his 
wife of (he fourth part. 

It was executed by ail the parties. 

In tlwfe articles, l.ord MiddUtoti\ marriage and fequeflration It 
recited \ and in order to fatUfy Ixird Middirtorft debt of io,ooo/« 
(2) Edwards, RuUen, and J2r.(dy, covenant for themfcivei and 


{1} Who wu one of the executors, 
and eDiirlcd in right of Marj Edwards 
his wife to a moiety of (be teflator's 
oAares. 

(a) ** It wts thersby agreed, that 
the plaintiff Pulha and Sarah*% heirs 
** Ihoutd wuhin one month tfur the 
** faid Moijs Edwarddt death have coq.* 
** «e)ed to them many Uodi, deviM 
** 10 them by the faid tedator, as fliould 
• * be kwvxh io«coq/. /Sr 

** Miitd|c<«rt takimg tkt ftryitrm 

** rmU at to.cco /. That (hey the Je- 
^ /eodancs RtaJy and and ibe 

* ^ heirs of Sophia, HjoqIJ have c«mveyed 

. **io ilicm and the faid heiri, 

lands ol the vshie of ic«ooo/. deviled 

* by rhe ibid (eitaror*! will: and that a 
. divHj«d flioulJ be made of afl the 

¥ titates, wbivh the faki Jd- 


Tsardi and Maty his wife poffriTrJ in 
** her light as devifeeof ihe faid tcila. 
** rorT will. (6 that each might hive an 
** equal Aiare after the faiJ Maty EJm 
** war.{s*B death .Mmy Edwma^ died 
in Afar eh 1739. By indentere dated 
OEtther 1739. rccittug (he articles, and 
in purfoance thereof, and is sod for g 
fsthfaAioa sod in lieu of lo«Ooo/. 
ihereia recited to be part of Lady AJiJ^ 
4f/etm*s f&riaoe, PMh and H.e<tiiy and 
their wives convey the faid kc farm 
rciru us 1 idy Middteiw ta fee. 
and his wife bring tbeir crors-blll to 
have 10 00c/.. rsifed porfuant to the 
ifiiclei (they fubmittiog that PktteH and 
hit wife dioold have the like iom of 
iaooo£ raifed], sad to have a diviSou 
B»3de of ihc sefidae of (he cflaui ill 
ibisdsr 

tbeir 



in tiie Time ct Lord Chancdiof Haiowicu4 

(heir virei» to codyct to Lord MidJtfhn wmin fc.^'arm 
rentti ai part of the eftate aod ftiire of I 4dy MtdJ* ^iven 
bf the teflator^f ivll]» and thereby agreed tlur» wifhm one 
month after the death of Mra« EJvardJt FuIUn ^nd hn wife 
fliould conm a^many lands u were wonh to,c**o/. lu .ike 
% manner to Rtady and hia wife: and lUitW chv ilt(.r 

Mn» £diii«r/Zr*i d ith an erjual divifion ftuU be made l^twcf n the 
three daaghtcra of Mra. EHj/rrrdt^ of all the eftaKs bcl «ngii*g to 
Mra. P,dwarth aa dcvifec of 

On (he ipth of fr^wArri there was an indenture e\e« 

cuted bi.lween the fj*ne partiea, wherein die will and fcr'vD' ^ * 
of Coil^H wciC rceitedi and finea and recoTcrka ii'Dcred. 

S^ia hath receive^i her legaclea of yooo/. and 0:t ai d In i 
haihand apply to l^ord Midd/iUn and to M>» Pn/Un and La 
wife» ro hive a divifion of the eilate puriuant to the wdJ and 
articles* 

Z^ord and LiAfMiddtfhn aic wiilinp do tlicir pirt* 

Mr. Pu/Uh and Samb hii wifoi who i»«d m tn% d r me mir 
afecond ciine» ol^eQ lint S^pbta marrying witti.ni .. siit huh 
forfeiui her sight in tlic third of what ihoultl cotne to hwi U| on 
the death of her mother* 

The three fiUcr^ aia now eoheirito the tcRitor* 

Mu Riudj by hiN anfw^'r to Mr*hill in ihae 
the ailickSi and inCiU upon them more at large b/ h*»crof5 
bill* 

I*oiD CiiaKCCiLoa, 

There arc t**^ queflions tn thefi caufu: 
bliJi, ab to the lire liundrcfi pounU legacy* 

Secondly^ ns ui Uw cliif* ,^vd comution iii will, by 

which the |drfintil]> in th* il bill inhit ou a mouty ou ac« 
count of hlrs. fotlntuie* 

As to the Hrll quMilKii tl^efc is noibin*; in it, and baa been 
determined over and over; the ufufiuJlua / IwncHt h |nt«.n to 
the motlicr ior liio only; and like the r iL of and /, 

(i), i/. I 7 t?» and faivial other caU*%rinve. 

Tile m'iniagr with and motlivr in always con« 

flriKd now Co as to relate to the time of T c legui*s stfl.t 
and if the party ainv'es at the age of twenty^ne, ll\ ds, and 
die marrying without confent if ter wards u of no coiifwouenco 

(»)• 

The fccond queftion is more difEcult, xrul Uepvnds upon the 
Kmitations in CW/^sn’s will; as to the r a) eftacc la p^rJULlont 
and the oioncy which is dircdicd to be laid out in land giren to 
Mrs* Jidnvardf for iiA, vidf the will. 

it is my will, and I do hereby declare that if the fatd 
Sffiii and Mary, 

Now thU qlauie at to the legacy of five hundred pounds, and 
five thoufand pounds, if it M.lgsheii to eatend to tbepi, (the claufe 


% 

VvLttll T* 
Aaa»y. 
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(l) Ce. TfMf» T^lb, liy» ) P, W. tll. Atkmt BktHhf mrH \ voL eao* 
* 414. S. C* V* Ehm, p^f* s vol 104* Hm- 

(a) So Car^r v» fiCMu, wwr s voL wag/ v« 1 Bi 9 ^ Ckm% iUf* soj* 

N a a , bebf 
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bong Toy goTml) lafiag no devtfe cm attending upon it^ 
9)u& be ooofidertd entr m and therefore no forfeiture 

ealuer^ and maf be U\c out of the cafe (i )• 

I mull confiAr it then with regard to the not eftate (a)* 

To be fure the ecckCallical court have no jurirdiftion here* 
nor haa ic ever bees applied to conditic^ annexed to real 
eftatea: there might perl^pa be feme doubt aa to the moneys 
but aa thla court confidert monej dirtded to be laid out in 
landi aa bnd (3), thta ia tikewife exempt from the ecckhaftical 
hw. 

One queftiofi hu been ftarted^ what would be the* confeqncnce 
of tliii mrfoiture with regard to the real eCtace, and who can 
claim the benefit of it* 

It haa been itififted bj the ceunfol for Mr* Ptf/Un^ that here !§ 
fomerhidff in the nature of a crofa remainder { now if it refta 
only in Sie intentioii of the tsAatoTi that ii by no meana 
fickflt; for if a man devifea to daughtera u tenanu tncom* 
mon, and there ia no exprtfi devife over to the otheri upon one 
of them dyings or not perfonning a conditioni the (hare of fuch 
dxMhter would defeei^ upon tltebeir at law of the teftator* 

The claufe ia thoa worded^ C&rf s deu^l»tirfk m^rr^ng JhoU 
bavi <r ncthji m wmrt ktnfjit pt eAwirage hj mj find wr//* ar any 
thing thmin fpntmntJ^*thnn ifjbenoas ^tmij dtnd: the confe- 

S iieixce of thia ia* that it will go* aa the bw would have faid^ to 
le right heirs of Mr* Qi/hn^ 

Ana Stfhia Edwards^ now Rtsdy^ arrived at her age of twenty«- 
one* Gm joined with her father }i\ fuSvriiig a recovery* and 
daring die ufu of ber fiiare* 

The general notion of common recoveriea ta that it ban efiates- 
tail, remainders over, and extinguilhes all conditiona and 
powers, and ail iiKidcats annexed to ane{late*uiU indeed* as 
ftU cmJU Kir, Attorney General faid* it will not bar a mortgage, becaufe 
if to be conlidered ai a rharge upon the eftate, and can* 
win not be defeated; but the force of a conveyance by common ro 
co v ery to exiinguilh all thefe powers anfes from hence, that the 
Suwci«adut confidcra it in tbe nature of a real adion, and the rccovcror 
ItU ilwMbM is in by right* .Enb the cafe of Pagt verfus Htyvford in Pig 9 t 
tjjiSxfJifuS which is in point(4): tb«;efpie all that 

ti la Sy Oibc* was in pof&ITtoii at tbe time, is out of the quelUon, and the 
condiiioD as to that is barred: and as to ihe money not yet bid 
out in land, the arricles of the ^fh of Jvfyt <737> have likewife 
barred any right that might have accrued from rite forfeiture to 
the odier two Gfrcra upon Mrs* Aron’s marrying without con* 
foot* 


nsfottrfe 
umyiKC by 
.COtUMAftCO* 
very GO 4 ulii- 


(1) BiUt/bn* Ermine^ I Cha. Cn. ss. 
Eemfhiiiy* fVr* Chn, 561* 7«r* 
.W/ V* ibisi I Ptm* so. ikuby v* 

a6i. V. Mmthf 

5 33 ^ 

S 90 l 504* 

< *(a] fidt Jbffip r< J/m, mft J rot. 


j6i« 38}. note f* 

(3) V* Bcuhy Mte joy. Of/* 

hnm V. ihiktu 453« Oddu v* 
1 vol. a54.Or.nom. 

(4J ridi uklinMr T. 4 Am 

1919. DfAw r* id^gr, Grwp* 379* 
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PetLBIf v« 
IIbmt. 


IfptftUltfiBA- 

lerioi Ipi* 4B ' 
Mi 

duwUlM<«r 
vkkhch^Ar* 
ftltun anfs m 

beist* 

rhcm uii cbtlt 
Bovnftli vhUa 
tbvifi^ ««» 
prrparihif Ckp 
4119 ibiifoUt 


la iht Ttiae of Lord Qianccnor Hiftovien. 

Fofi at the time of the neeation of tli< articles) tc coii]d.not 
btt be kimra that Mr. and Mrs. Rt^ manied arithoot confent) 
becaufi Mr* and Mra« Cord and Ladf M'tddhttfif 

Mr. and Mrs. RHlten were all partiet) and cannot poflibly be 
fappofed to be ignorant of thU &Q) which happened {ome years 
before* 

It is fsid they mi^tt know the b&f and yet not know the 
confequence in law: but if jmies arc entering into an agree- 
lucnt) and the very will out or which the forfeiiuTe arofe b lying 
before them and their coun(e4 while the dnfts are pre« 
paring) the paniet fliall be fuppofed to beacqoiinted with coo- 
lequence of bw aa to thb print) and fliall not be relieved under 
a pretence of being hrfriM with fuch ftrong drcumftaaccs at¬ 
tend iog it« 

pMtkiftiU U fp p po ftS m bt isfuiattS vkb du eoftTesieacr tf tiv 

BefideS) here U a departure from the wilU for the articles are 
plainly different) being a conveyance to PidUn and his heirsi 
inftead of an eilate-tail given under the will. 

So that with the knowledge of fht ««//) and all the claufea in tt| 
tii emditiin and thetlK parties witli their eyes 

open execute thb deed. 

It has been iuQfttd chiefly by Mr. PttlUift counfcl) that they 
executed the articles under a miftake (i). 

'rhere u nothing more mifchievoui than for tUs court to de¬ 
cree a forfeiture utcr an agreement) in which) if there is any 
miftake) it was the miftake of ail the parties to the article!) aud 
no one of them is more under an impuTition than the otlter* 

Thb court b fo far from aflifting to fet up the forfeiture again) 
that they would rather rcjrice at the agreement) becaufe it 
has abfolutely tied up die hands of the court from meddling in 
the quefUon: and if 1 was to decree the forfeiture now, it would 
be making all agreements vain and nugatory: the cafe that 
comes nearell to the prefent is Qm verfus Cang before Lord 
( 1 ). 

MtulatQ ssidUoa «akh laisbs kare bseo AvtsSp kid tknB btes as Uih asbowat. 

4 

I muft therefore PuUen*% bill to be diAnided with¬ 

out co(U) gBtf as it fecks any relief with regard to the for¬ 
feiture : airiTbnder Mr. Rtadft crofs bill) I ihaB dire A the arti¬ 
cles ^ be fpecificallj performed) and to be^rried into executioo 

( 3 )» 
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After Mifret- 
avnlluiiAttfelv 
feRkSaUsif. 
patBi SttwfM 
ficciet W their 
ftTinl rifhth * 
thek^i efths 
eourt are b UeS 


(i) P7/<.lf4t4A«v. mti f. 

(a) 1F. ysy. See V* i/u* 

es/i s voL (Q. 


(}) Lif. B, 1741 feh 51J, 
naUer the title of v. Csjlsr* 
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Fmlimi Tcrfuf May i 6 % I 743 < 


TboaiKAAt Brjfiow^ontof the fixr^ c1crks> demurred to hi» be- 

^ *t.VX examined in a caufe, for ihat he knew nothing but 
'n»m?neJ J!? (ome to bu knowledge aa derk in court, or agent for the 

vicprit, it K41 defendant. 

c*afwt b« cUma out «|ajae kia fer coft», yet lha aort mill £n ib«a ma ts iMliutMA W 
a«M».Cnct 5 ^ 546 . 


And the demurrer haring been orcr^ruledt thephintjfF now 
moved that Mr« Brj/h^v might pay co(^ or in de/ault of 
payment to he furpended from being a fixty clerk* 

'fhere wax a croft notice to difchvge a fubprna which had been 
tiiten out for coft$ agaioft 
Lotto ClIANCtLLOU^ 

This U a new cafe» ^nd tliere are two quelliona arlGng^t 
of iti 

Firfli Whether any cofts can be obtained agalnft a wUneft 
(upon fudi a demurrer being over-ruled) by way of fuhp^na^ 
Secondly, Whether it it in the power and diferetion of thia 
court to give cofts bv any order* 

Af to the Firil, tKcre can be no Jtthp^na for fneh coAi; and 
this appears by I^ord Qttrtndut\ rulea, which rebie only to de« 
Biurrets between parties* 

But I am of opinion that the party is intitled to have coda 
upon applicatioD to tltc court; and if 1 was to lay it down as 
a rule, that no coflt fhopM be given in any cafe where a wit* 
t 5^3 J neft demurs, it would be of vciy bad confeonence, and tend 
gfcRdy 10 the deby of ihc pjcccciltrgs in this court, in regard 
to publications; and in fonre cafes it would be worth the parties 
while to put in fuch a demurn.*!' for faU of delay; and 1 think 
(he court may very well do this by way of anblugy to the courts 
of comaioa taw* 

Th9 f:dif!£Km Though originally the party was left to hfs fatisfa^ion by 

y«t an law the court now grants rn atiachmcnt againft the 
•fAvimci, wji for iii>t appearing, aud he ^It not be difdiarg^ till ho 

hr n&ion oiOy, hoK paid the cofts* 

ytii iKrw ibe ' 

CMtfo Qt bv y^a: «n ainttinvst rs«oft bus* 


As to ihc merits, I think it a proper cafr to give enfts in \ 
for it appeared to me upon arguing the denturrer, ihat.|4r* 
came tp the knowledge of tire h€i$ before he ivas^con- 
periled in the eauft, and therrfore pruered him to pay 5/. eofts, 
and if lie ncglcflcU lb doing, the court wuul4 then confidey the 
ptiicr pait nf ibc ncrice* 

A* to the cafe of H'tMafn and Divt/c^r in 171^0, cited by • 
Mr. SArhUttrWf where oueofthe defendants demurred as to hi| 
being cxandneil as a witncfs, for that he was api^ intirclied| 
ami that upon il;c dcimwter'a being allowed, he was ordeitd hi| 

tbatt^ppun wcitfoutof^ conw 

ptoa 



t 


.t 




ta (he Time of Lord Chmedler Hii»wien« 



non rate ef Lord CUrmistfi orderii where demorren are>con* 
fined to parties io a cau(e« 


VAttfAHT T. 
DOMMAAI. 


tir Th^mat At^ ferfus lAlter^ Jvm XO|* 1743 (i), 

M r, lattlttm Bnrtw^ derk, feme time ia the fear 173X1 
made his will, and thereby gave and derifed all his cuU 
lege Icafes which he then held of AiagiJtn college to Mra. RUm^ 
kftb Uurhn his mother, to be fold by her immediately after his 
dcceafe, and ordered and direQed that the money ariling hy 
fuch falc fhouM be diftributed fliare and ihare alike to his faid 
mother and the defendant E^mmnd Burton his brother, Ann A£l^ 
Ur his lifter, wife of JJiH Milttr of Bnnburjf excluGvc of her 
hulband, and after her deceafe to A/m Aft/ier her daughter, and 
to May BmJSiUf now F/ftiJUTf another of his ft fters, and after 
feveral (mall Mqaefts and legacies appointed his mother fiile ea« 
ecuttia and reftduary legatee. 


Cafe 33J. 

S. C. AmS. ss» 
cirS. 

s C2Vir.4it« 

d. ftfbtriujuig 

bU 

S«rtfbe|pUft 
kekaSSt- 
vilkSkyibwin, 
snS 4 «rMt Mo 
M'Uarai, ui. 

pyasitfn 

tli6 Uft wm AM 
f:4lee with th« 
Mtltfs U UU 
afttr tht StJth 
of tbs reftiior, 

dnmdrhot iSv 


nMfmtJ ofin thi W«vi6 WA a 


lS«f Apr^ir, aiij m\ft mHtha on per 




The teftatoa, divers years after making the wU), funender- 
ed the college leafes devifed by it, and accepted two new leafes 
of the faid premifles, one in 17369 and the other in 

Anp^ 1740, and paid large fumsof ntoney by way of fine, hnZ 
thf Itifi ttATX not ftalod n/itb tbt cAUp [tal ti/f ^trr tbo iUatb tbo 
UjltliTT (2)i 

On the 17th of Ad, 1740, the teftator died widiout having [ 3^4 } 
revoked, republifhed, or in any wife altered his will: Eiiaabrtb 
tlie mother died after making the will, but before the teftator, fo * 
that the bequeft of the rcGduc of the teftatur^s perfonal eftate be* 
came lapfed, and undifpofed of, and fubje£l to the ftatute of 
diftributioni. 

The plaintilFhas brought his bill in the right of his wife, who 
is one of the teftator'i five (ifters, and inCfti upon her fhare 
in the refidtfe under the ftatute of diftributions, which dei- 
pends principally upon this queftion, whetlier the renewal of 
the leafes by the teiUtor after making his will is a revocation of 
tlte will, * 

Mr, Attorney General, cotnifel fur the phtotiff, cited the cafe 
of Marwoodyttitu Turner^ 1 Afril t73a, before I^rd Chaocdlor 
King (3). ^ 

* 'He iafifted, that if it had been in the cafe of a freehold, there 
could not have been any daubt, and tharefure at 10 hieuinbent 
on the gendecnen of the odier fide, to (hew that there is any Tub* 
itantial difference between a revocation of a wilt of Icafehold and 
of freehold. 


(1)' Rtf.LiK A* t74S* fi)l, 641, mlf rtosm/td The devlfb 

(a) This lift circumftaaee dues not as to ooe Ivaie, however, was deemed tm 
clewly appesr by the mfifter*i book, be revoked; baty^w/as loths oiber, , 
The defeiideau Sieged, uutiheycould (3) 3 11^3. S. C, 

' N n 4 Mr. 
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Mr. Ctvii of the fide atgued, that it i$ iibt the identietl 
thing the .term deviled, but a difiemc ioiercft from what wm 
in being at the tine the will wee perfiedled, and therefore u to 
one of w leafea, at tcaft, a clear rerocatteo of .that fpeciCc thing: 
he cited fitm/fr rerfui Cc$ht i Saii* 237. and Majm verfua Da/, 
pric» in 319. 

Mr. fM of the lame fide infilled, that a renewal iv in the 
nature ot a purchafti and that the 6 jxc having been paid for 
both leafea, though the coU^ feal wu not put to one, it ii a 
revocation nocwithHandiBg, for that a revocation need not be 
quite perfed^, but where an incluiatioo to revoke appeara from 
drcomdincci, ta a koffment without livery, a bargain and 
file without inrolment, it will be eonlhned a revocatioD tho* 
titeada are not complete (i),-and ta the money, the mateml 
thing, wu paidg the potting the feal of the coU^ U rather a 
matter of ceremony: he dted the cab of ^(fird verfui £er/Jor 
tbUpurpofe, 2 Fim* 209. 

Mr. Solicitor Genera], counfel for the defendantir infilled 
that thq eiecutrix wu certainly intitled to the new leafei under 
a bequeft of the refidue, and that notwithftanding Ihe died be* 
fore the teftator, yet in equity, fo far u Qie wu bmly a truftec, 
the right of the ia not at all hurt, but la equally 

the bme u if the tiufVce wu living* 

The teftator, in tint inftance of renewal, hu dooe no more 
than what he had done fevenl timea before, for be always re* 
newedwich the college at the end of feven yeara, becaufe if he 
bad not, a fevere fine would have been put upon him. 

That common cafes of leafthold eftatea are eatremely dif* 
fcTtnt from bilhops and college leafea nor have they cited one 
cafe to ibew that Mrely renewing a college Ifafe hu been held 
to bearevacadon, but only where it hu been a common kafe- 
bold eftate- f'idi Lord LirudnH cafe ^2), and Smntoumff 
purt^^fo* 20. bys, ademption oflegacteaia twofold, eaptefa 
and ^ret, exprefa when the teftator doth bv words take away 
the legacy before given; fecret, when the tcJlator doth by deeds 
without words take away the legacy* as when Iw doth give away 
the thing bcaueatbed, or doth volunUrily alienate the fame be¬ 
fore his death* 

Now in the prefent cafe there is no ezprefs ademption, be* 
eaufe the teftator has never faid, the defendants {houfd not have 
their lega^ I neither ia there an Implied ademptipn, for here ia 
no mnflation (u the civilians cql! it) or beftowing of the legacy 
bequeathed upm fomc other perfon, qnd therc&e there ia no 
unplicatiog in thk rcfpe£l» 

Then from whence can thq implication arife f why it muft 
nectifiirily ante from the renei^ only \ and it rauft be futoitted 
wltether tliia will amount (o an implied invocation* 

' Now in all thefe bind of eftatea the tenao(a by cuftom have 
a fort of tenaot*right of renewal} a 14 yeara kafe ia always. 


9 mmf^ 


(a) I fy. 411, 
A C- If if ^ 


S.C. 
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h tlie Tim 'o( tord C£«b«e1Ibr B/iftDwicici. 

kept on: fboti and fometimea'tke teaanta renew widuo feven jearsj 
and fomettmei after: therefore tluaia not properljr anor ieafei 
but onlf a contiauation of iti for ii U nerer fuffered to nia out 
tntirclf. 

Ai chii U the nature of thefe intert(b» and it is well known 
there it a great deal of ptoperty of thla kind in the lun^Jorni and 
the teftator has done no more than what ia ufual. tlierc is no 
pretenire to fay that hia mcreaGng the raloe of the ttiing given 
la revoking the legacy^ but it ia mote naiurai to fuppofe it waa 
done for me benefit of the dcvifeet. 

Svf^hurWf part y* t aiit^ 2^Z*/ec* fajrsi if the teftator do 
bequeath a Ihip, and afterwards doth by piece*meaJ repair and 
renew the fame* fo that there remainetb nothing of the old 
ihip but 011^ the bottom tree: hereta no ademption of the legacy. 

To apply tbia to the prefent cafe, will any body (aj that in 
tlm court there is no part of the old bequelt reinaiiiiiig) fo that 
all which i$ fubftanuaJly done ta only an increafe of ihc thing 
devifed* and a continuation of the old incereft; die (Utute of 4 
Gt 9 * 'i. conftden college Icafea in diiaU^t with regard to the te* 
nant right of renewal. 

Heated jirtu ferfus Smitbt l Ftrm and Rrunf/U^ ver* 
fus before Mr« Frrnfj% where the queftion was upon two 

onvy bI!U dcrifed by the teftator, which were afierwurdu paid 
otr, and yet held to be no ademption* Ktde h§rd rerfua rUmini^ 
Mrid^mcni 0/iu Ef J02* And E/Iioi vcrfui 2 

yem» 471. 

The general doArine to be gathered from thefe cafes is tint 
unlefa the telhitor’a intention appears to revoke* court will 
nor prefume an adempiion* ^ 

In i^rr/r/r/gr verfua Purtrid^i^ Ct^f* in Ra, rn tte time §/Lord 
ia6« devifes iooo/« Softth^ea ftock to B* at the mnk* 
ing of his will lie had t8oo/« and by file reduced it to 100/. 
which he after increafed to 2600/. and died; between the 
making lits will and hia death, the aft took place, which chang¬ 
ed thtcc-fourrha of the ftock into ainaiities, and heUI that tlie 
legacy waa not taken away or impaired by Uie Talc, nor by the 
aft. 

Swnbmrne^ old tdtU ^th part ayfi* /tv?. 6. If the teftator d> 
bequeath all thq corn in hia bam, and, after the nuking of liis 
will, tlie teftator furvireth until all the coni bef^wm, aiidutV.cr 
corn be put in the place diereof, (hia rpeihllng of tlic corn is 110 
adert^tion of the legacy. 

Why may not this renewal be as well msnitt for the iKiiefit 
of the deviM, and a continuation of the iiitcrcft foi hia ad van- 
Ugc? 

Mr. 5/imw, counfel of the fame fide, compared't to a trf- 
.tator’s giving a bond debt, and afterwards cliangca it into a 
mortgagCi and fo altera the nature of th^fecurity; yet, thia b 
only newvmodifying it* and is notan ademption of the kgacy* 

lliat though, in point of law, the furrendcr makes it a new 
indepcude&( utf priginal IcaSif yet, in equity, it b confidcrod 

only 


Aiatv r» 
Miai&i. 
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only t% an Ingnfring upon the old> and to be regarded ai one 
confolid'Ated mtercft. 

Loan Ckamciuo^, 

Tliereare twoqudlionit in ttiia caufo.* 

Whether a college Icafe, adually reneweeh after a de- 
rife of it in a will, U a revocation oF chat derife f 

SinrJfxp Whether an attempt in the teftator only to renew, ia 
a revocation ? 

As to the J!r/fi I am of opinion Fdt rlie phintiiT. 

Axn\ ;i9 (o tlic /•rcAc/i for flic tlefct^danta. 

1 will confider it, iti the lirft phwe, as if it had been an cx» 

f rvfi legacy, or gift of the term, to tlitt il^ree trf/lHf q/tf trujls: 

nr, ruppofe he h.ul fjul, I gire and bequeath both the Ic.ifei to 
luy modicri equally, lliarc and iliarc alike \ and afterwards 
tin* teft.nor renews the icafes ; 

Wlut would have l>t:en tbc elTcfl in point of law ? Tliere ia 
no doubt but, tnihlicafr, it would have beet an 
or revocation i and even if ihe cxccutrii had anented, tite lc« 
gaices could never have recovered the term upon Uw renewal by 
an cic^ment, for the thing itfelf is annihilated and gone. 

It is not in this cafe a devife of the land, but a devife of the 
Icafe, which I liotd (r), bfc* of MitgiattH college, 

Juft as if he hadfaid, I devife the term, aiut that lerm U 
funeiidered and gone : Wltere a teftator exprcHes bimfclf iq the 
prefent Icnfc (a^ itmuft relate to whac is in being at the time 
of making the will, and can mean only the Rtft teafe, and the 
term to come in it. 

The defendant’s counfel have compared it to a gift of a {hip, 
or a hoiife vitrich is rc-built after the making of the will $ but 
they arc difFtrenr, for this rcafon, becaufe a fliip, or houfc, is 
ihc ftrniecorpus; And, in the pretentcafe, it isnnabfolutc new 
term, and the old one is gon>\ 

But then fomc ftrefs lias been l.iid on it^ being the eommoo 
cou'^fe and mcdiod of renew.d i;: biihops and college Icafes. 

This court doci regard tiw cuHom of rcnew-al in feme cafes, 
becaufe if fuch an cftjtc u given upon truft, and tlic clUte fo 
given IS rcncv.'cd after the dc;uh of iIm donor, yet the court con* 
{idem it as governed by titc old rrnfts (3}, with refpcA to per* 
fons cUinVntg under the teftator; and the executor renewing 
w'ould have been bound by tbetrnft: Rut this will not extend fo 
far as to bind the ttftatorhiuirclf iu his lifc*time, under aoy truft 
that he may ha\*e created. . 

Tlie fame as to freeholds; for if there is an eftate for three 
lives in tjic tclluior, and he has dcvifcd it, yet if he furrender) 
thefe three lives, and takes a new Jeafe, this is admitted on al) 
hamis to be a revociuon (4)* . 

^(1) 3 vel. 176, AOte I. Cmttv, Ttfitf,3 vol. 1;^.* 

* note. 

Vtf 9 /m f. iiwr, suti 1 rol. 480. (4) i/dievfa/ v, Tlrerr, j P. /T. i;o. 

* 

Therefore 


tVhm « 

in the ffvftnt 

w]\u id in btfinf 
UiUd Um« «i* 
Mkin^Hje viiL 


Sf< 

|kjHS^il*a 4 ae- 
Ojts fer livsa, 

|«iT.*nder« it if* 

ttke*<ae\y kiSt 
kharcVocaJan. 



la die Time tt Lord QMtoedlor Hiuiricct; 

Thereforci 1 2m of opinioo» if it lud been u expreCi bequeft| Ashv? v* 
k would have been a vtvocation in liw (1 )• Mrtttx. 

At the fame time I tfreei if a man had devifed a leafei A M(t $ 
gtther with a right of renewali and had done nothing in it JShVoJrJMiT 
nimfelft that then the expiration of the old term would not have Carrie WhiW* 
barred the legaiee^ becaufe the devife carried the right of renew* ^ ^ 
all aa well at the ieafe itleif* 

Confidtr the cafe as it is penned under the wj)1| that it Aiould 
be diftributedi iUare and (hare alikei to his mother and defen* 
dant| 

It ts fsidi that the executrix would have had the legal interefti 
iffhe hadlmn living. 

This makes no differencCi becaufci one wav or the otberi it 
would Hill have been 1 bequeft of the term to the iegatees. 

In all cafes of devifei of pcrfonal cllatc, the whole vcAs in the «« 

executori tnd therefore no legacy can come out of the exccu- 
tor without his eonlent (a)i and| according to the definition of 
At civil lawt it is a command or direflion to the executor what 
he ihall do with fucb and fuch parts of his cftatc. UicMfa»w 

Bttt| whether it vefta in the cxecucori or is direAoryi if the 
thing U iaoihilatedy it makes no diStrcnce. 

As I sm clear of opinion^ this would have been an ademption The ni« sf w* 
in laW| fo muft it be here} for the rule as to revocations is the vocuiM of «uii 

fame inequity (3). «Sl,Til!i!’ 

It is faidi that courts of IsWi or eqnityi will not allow of re* 
vocations, unlefs there issiwma revocandi 

This would be laying down the rule of revocation much too HiovsIibIhC- 
nsrrow) and contrary to the known cafe of a feofiment to the 
fame ufes, with thok in a precedent will, and yet held to be a 
revocation (j). U* in Ltrd Lffuo/f/i C^i Eq, Cef 411* eeSen twill,y et 

The prefent cafe is much ftronger, oecaufe here is an utttr hUermwtUa, 
anniliihtion of the old term, and a porchafe of a new one# 

llie argument of tlie ad of parliament turns the other way,. 
bccaufe the leflecs had no remedy before to compel a renewal, 
and wanted tlic aid of die legiQature* 

Another argument hat been raifed from the inconvetueoce of [ ] 

thefe eftates going contrary to tlie intention of the teftator i and 
it certainly would bean ipconveuience, if, upon every renewal, I 
mull make a new will. ^ 

But perfons who are acqiiaioied with the proper method of wh^tteSitw 
conveying Uiefe eilates by will, give in this manner, ail | 

ri|ht 

and iBivreft I 0i%lt hswc tB coon la b Icaia >r th* ow ttmf dcith, thrash ruaweS ahv the 

vpJliUpiJ&iimwithAaadUs. 

411. Sima. P. C. l$f S. C . 4 
1960. p$Jt. 3 voU 803. SiJ vide DetiiL 
d. C. citel. CMttr v« Lwr^ a • 
P. 6x4. RiJif iM. 3 JSt 

(4) Ktdt Cwwp. 3s« 4 Bvr, a; 


( 1 ) V. Anderjh^^ % Tff^ 418 . 

/fimr V. Mtiia qftp t Bn. Chs, s6i. 

v« s Bn» Cis* Btp, 

syi. Jhancy Qtmii ?• Amh% 

S 7 ** 

^ (a) Nertbej v. y;, 

1^} uslsi r £f. Ak* 
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• • • 

. ituJI Aatf iav< t 9 com/m tku ifo/e fit tii tim ^0ty 

or W a |;ciienl devife of the refidue (a). 

A dtvife ot corn in a bini| U not a fpecific. Jegacy of parti* 
cnlar corn, but a legacy of quaniityt and null be made up by. 
the eseentor (3}. Zf* u to the cafe cited of the dcrile of 
y^ftock (4)« 

TJiefe perfoniare nor to be conHdered in the faiiK light with 
(he eiecmor, for they do not claim under htrt baton a fup* 
pofirion chat the thing is not at all given^ they claim under the 
Astute of di(lnb^uons« as an heir at law claims in real eftate : 
Ami if I was of opinion there is no revocation^ a much greater 
inconvenience would arife, as it would ovestumi and ihake che 
ellablifhecl rules of Inw. 

Ai to the point of rc^publicatioDj it was very faintly infifted 
on by the defendant’s coiinfeL 

For the faA was no more than rhis» the tcAatof was foe^g 
for another paper after renewing his lafes} and the peribn wo^ 
was afTifting hiiO} having taken up tlie teftator’s will by miftaket 
he laid, tist h my vHil\ not meaning to republilk, but only to 
fliewit was not the paper he wanted* 

A To make it a repuhiication, there mull be ammitj rfpvUicftadi 

teilator ( but tytn iftlwe had been a rcpuhlication, I am 
dMisrc,bc<Mft of opinion, it would not liave altered the cafei bccaufe the very 
^ Tfry ihiiig it intirely amiihibted and gone (5 )• 

tsiilTf m ?” ^ I^rdlhip decreed for the plaintUFi u to the kafe renewcdi 

and pcrfe^lcd by the collate feal* 

Aud for the defendants as to the otJier leafe* 

(1) 3 vol. lyd. 41^. note i. Stiri^ r. poff* 

(s) StiiUog v. LjJ:srdp I rol. 3 vol. too, 

199* « (y) Hti Copying* % 

( 1 ) 3 

(4) Pmj€ y. oMif I voh 


Cafe 336. 
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TajUt verfos June 13, 1743, flood Jor^JuJ^meat gt tho 

Roiii. 

T H E bill was brought by £mple contrafk creditors of the 
defendant: The iotent of (he Ull was, chat the plaintiA 


Ak«fr«B4 *bo ' I "xiu 01U was DTougnt oy nmpic connaci cfeoicors 01 me 
ftwk X defendant: The iotent of the Ull was, chat the plaintiA 
•Sf P**d their debts out of 1733/* Hock, vefted in truf* 

U In ohV. for the benelat of the defendant fcf life, of his wife for life, 

be. and afterwards for the benefit of his childm: Hie money fo 
inTclled in trullees, was a kgacy left to the hufband after 
MHOmiStru^ marriage (i)* 

tOffwarSi % 

thcSt^cStflTMieUUru* M/Ss 

♦ 

. f t||*Therett 1 emsatwai madein 1734: Mm a Ittter of Ucenett bat it w«* 
and '{■ S74K tbe dcAadint gave agreed, that lUt ihoeld not pravee^ 
wammof acreroey, to coafefs jodg- tsem from proeeediag agaioft biaeAAa* 
penis igiind bifla; che eredicon gave tho* u Ihonid ptotsA hk peribfl* 

JUu/rr 



!a dw tine of Lord ChaBceOw Hatovtcn, 
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M^JItr ^ thi RmOi: T&it !• t cate between creditors OQ tlie 
one CidCf ind a wife and chiidrea on the odier> and tliercfbre I 
dite^lcd the cau& to ftsnd overj not from utj particular dif^- 
6cultf la the cafe, but becaub a wife and chiidreo m^ere con* 
cemed. 

I am of opinion it It a fnoduleot fcttlemeat with regard to 
creditors* 

The ^r/f queftlon Whether this (cttlement^ made in tmft S«ch ifwu. 
tot the and children^ U fraudulent in generAlj as it iUnda »<BCfao4«f 
Cngle and inde^ndant of the plaintiiTs die creditors i 

ft has been inCfled on for tbe wife and children, that this ft ftjii iS ft 
fcttlement is for a good confideradon ; nay, looked upon very 
often ass faloable conlideration, fioce they are,iu fomc itfpeQi, 
efteemed as creditors with regard to the fsilicr* 

There is no doubt, in this refpe^, but tc it a valuable confi* 
deration as agalnft a father evuo oitti msinsge, aul cun sgsinit 
a vcduntsry conveyance (i )« 

But I look upcm it lo Ite a Aandlng rule to crediiors for s 
valuable conGderatioti, that it is always look d upon as frau« 
tliilcnt, and within 13 £As»e, 5* agiiult frusdUvtU died*, ali> 
nations, tfc* 

'fhe next queftton is, Whether this dcwd is viihin the pro* 
vifo, or faring of the ftaiute f 

Now there is no doubt, though this is upon 4 good coiiH* 
deration with regard to the perfon m iking it, )Ct ntlieru ifc as to 
creditors* 3 Cs* So* The chief reafon 

there w«t, that the perfon by whom the comeyance was made, 
continued in polTeOion: It was rcfolved likeuHc, in U^/ih 
verfus cited in Twyn/s eafe^ that no puiLhifcr cao avuid 

a precedent conveyance made by fuud or covin; but he who 
is a purchafer for money, or otlier valuable cjn(^dariti>n; lor 
though in the preamUe to dds tUi Ms of ay /'/*;* r. 4, it it 
fstd for money or other good conCiLi *t!or, and hkculfr ».i the 
body of the aft, yet thofc words* goo»l conr»iirraroji, sri to hr 
iinJcrftood only of valuable coorijriation; and ihU ap[*ear» by 
the ciaufe of lands firft Miveycd \iitli eoiuition if re«i>cirlun, 
for there it is faid for money or other gou I' o'Tidct 'itioti p nd, or 
given 4 the word ftuJu to be rifl.r^^l to moitcu Jnd i& to 
be referred to good conGderation 1 io tb* Aufc is Tor momy 
paid, or other good confiJcration giv^u, which wotti* exclude 
all conGderations of nature, or bl'^f or fuel: Tke, and urc to 
beiiileuded only ofvaloabk conUdcni'Ou, uliuimiy be given^ 
and therefore he who purchafeslanil fm valuable conridcratic*:, 19 
a purchafer only srithjn tbe ftatute. ■ 

Now, in the ptefent cafe, here is a truft left to the hiifbsnd 
in the &rft place, under this dccili and his toiirinumg in pof* 
ieJBoa is fraudulent, as co the creditors, the plaiiiidfs* 
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(1) CHtkvhr. Caadwdr, i CAu. Ref, 
iyj« I Jh- sj* 8. C. f'tUitrt V* 
Be^ui^ 1 ^os* 100. jWtM V* Omit 


ihJ, )6s* Cimvffing T* ClttaeiiHif t 
Ktra* 473 Heifia v. Sfeatet, 9 AU% 8o< 
i>ir abw* tf^ss/u v. ReatUJ/e, CVa^»70j< 




Coi * CASB8 't^lSettn^&ed 

* Tatlm » ^ -Hie next eonfidmtton i«» WbethCT di^^lebcx cbntnfied ifter 
the fettlentent made, m included in tkit ftati^ of i j Slk. (i )• 
The preimble ii for the xfoidiiif and abcM^g of fe^ned, 
covenouti fraud ukot feoffnenia, glfn» bon^v/nta, 

^hich (eoffmentN, tsr<* are dcvUed and contrived Of 
to the end to dcbj or defraud crediton and 9tiiri of Jufi 
and lawful debits fie it enadted, ' 

The word feema to be inferted to ube in all manner of 
perfona, t$ well creditora after, aa before the fetUement^ whofe 
debt! (hould be defrauded* 

In the enafbiiig cliiife ftilJ ftrongtr« beeaufe the word credi* 
tors an: not mci3tione«l, but general worda perfon or pcrfonai 
** That all and everv feolFmcnt, at any rime had or made, 

« ** or hereafter to he iiad or niaile, to or lor any intent or purpofe 

herein before declared, lliali be from henceforth deemed, 

** (as againft th$t ^ furfmty his or dieir heirs, excMprfi 
bfc. whole debts, ksfe, by foch fraudulent pradvices la it afore* 
laid, are, fhall, or might be, in any wife, or in any way dif* 
** turbed or defraude«1, f^r«) to be clearly and utterly void.** 

The worda of the lUcute, therefore, feem to be fo general, in 
order to take in all perfoua who Hiall be any ways niudred or 
dela^d, 

[ 602 ] This being the lotcntlun, 1 think it is Highly reafonable it 
ihoufd be fo ccnflrucU, and no rule of law tine hmdera creditors 
after marriage, any more than creditors beforci from being 
paid* 

Anti it is very probable that the crediton, after the fettlement, 
trailed KdworJ die debtor, upon a fuppoGtion that he was 
the owitcr of tills ftock, upon feting him in pofleilion. 

Three cafes have been cited to make this a fraud: i^n^t 
Q/h9rft’n and IWodfinvi verfus CturchmAny Cra, ^ae, 127, but it 
does not come up to die prclvnt cafe, for the gueAlon there, 
was not whether ihe deed was fraudulent, but whether the in* 
tercll in the lands pndvd. 

dtewdl^^ La^Mndtr verfus whieh comes nearer the 

prefenr, \ide 2 Liwuz 146, where HaJf was of opinion, that 
every conveyance Ihould be elleemed pWmn foeie fraudulent 
againU a put^iafer) but circuen(lances may alter the cafe* 
WhitboHrnt verfus before Sir 

nearer, and though it la not quite the prefent cafe, yet it re« 
lembies it very much, with regard to the igteemeot between die 
pUinriiTs hihJ defendant, twa« That if they would allow him two 
years to pay thetr debts, he would pre a warrant of attorney to 
eonfefs a judgment* 

Tlie great qteftion is, if this deed be fraudulent ? For, if It 
is, ‘Whether the creditors have any fpecific lien is not material \ 
for as foon as the judgment was entered it would luve beta n, 
fpeeidc lien. 

Thde arc the cafes wMch confinn me in my opinion* 

|i) See r, Usmmmd, sm I voL 15* and the cafss cited In eoce 

For 

0 
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in ^ Tum of Jjrti HAtbwitxi* 


For the defeodant via dtod the of LMihtt trrfus 
Marlovft before Lord Hardvwkii but there it wai the wife’# 
fortune that vaa feuledf vbieh variea the cafe for here it waa 
not the wife'a fortune that was fetUed, but viut the hulband 
was inti tied to in hisbvnjight. 

The cafe of Sti/tmatt verfus AJLd 9 wn^ ^eennhtt 8» 174 a (1), 
which was cited, though a fcttlemegt liter marriage was in con- 
lideration of the wife’s portion, and therefore ^Serent. 

It is not material, 111 the prefent cafe, what the circumftances 
of die f.uher were at the time of making this deed, any further 
than as an evidence, to (hew, if lie was in indigemcircumftaoce>, 
lliat it was made witli an int:;nt to commit a fraud* 

But the material conltderatiun is, Wlicdtcr it is within the 
provifo of T3 ^V/s. for if it is not, the court will not require a 
ftri£l projf of its being fraudulent \ and as it is like wife accom¬ 
panied, with a trud, the court wiU look upon it to be fo, an<l there 
is no occafion to prove it; for it lies on the part of tlie defend¬ 
ant to prove what his circtiniftr.nces were at the time of making 
the dec<{, as he may be fuppofed to know it much better than 
the pUiniids. 

It U upon thefe renfons I mud decree for the plaintilTs, the 
creditors againit the wife and children \ for tliough I have always 
a great compaffion for wife and children) yet, on die other fide, 
it is pOiTihlc, if crcdiicrs lliouUl nut luvc t^ir debts, their wives 
aud children may be reduced to want* 

He decreed the deed offettlcnuT.t to l>evoid| as againft t 1 « 
phiniids, and the trun-eftate tubefuU, and applied totheiiay- 
ment of the creditors (a)* 
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(1) .frrfr 477. S. C.^«6o8. S. C« 
(si Iji. &, 174a. fol. 483. Id 
V. DihHt, Fif }\in. iq6. Lord 
Iceoied to be of lu opinu»n, 
lilac the coert of ch&ucery could oec 
couch llitck to fitiafy crediton. Sr/^'iuU 

Ihtu V. ^cr«, Amh, 79 / L'.vr; V. D.'piVf 

^744* hir.^ was eoiilied 
to the of four 

after the deaths of Mrs. and 

Ms /4Jvr the wife of /V<t Iftnrv; which 
aiinuitirs were veiled in tiaJlM by a 
decree of tbe court of chancery opoo the 
above trulls: fo ibsc a*as in faA 

but o (sfiai^ue truji Jo reveruon* The 
pIsindiT hsviog obtained a judgment 
sgainA died her bill r.gainit 

theuafleci, eod oihen (leep^. 5 voK 
tps* ^he coming ia of the 

^aofwcrs of the uofties, (he filed her fup* 
lemental* bliVttsfing, ihat ^/hvi/tuM 
sd iflued upoaher judgmeot, sod ikut 
fhe Iherilf had by virioe thereof feisei 
tU reurfi^a 9/tbifi /Lf w rdfywr rnm-m* 
tiut ud had laadc an aiSgnmeat tbereof 


to one in trud for berfelf: that 

fhe, wif:iog to have the ningninent re* 
gillcred, had applied to the proper olficer 
for that purpofcf bat he rcfulcd to re* 
giller or record the fud judgrneiit and 
adlgiiAjcnt^ beeaufe neiihtr the pUioiif 
aor her truUco wsi in poflVfijoti of the 
erAfs, which had been made out, or ihe 
tdiliet which had beeo firuck for the pay* 
oient of tbe fsid toDuiues. Vlaintsff", 
therefore, priueti by her fupplemenul 
bill to have toe re'jrrfiea tf thije amwiitUs 
and out of the monies to srile by 
foch fale to have her judgment delt 
AtbSed. Tbe defendanci tbe tvullres 
by ibeif anfwer fubmii wkeih^. the die- 
riff* coold feise* the revrrlion of the aw- 
ft Utiles, and make fachalGgn oient thereof 
as ifbrefaid, eod ,ehcihfr tbe fame ought 
CO be fold I and tbe defendants Dw/par 
and lUmy admic, that they bad tbe orders 
for tbe faid annomes id their poSeiTioa* 
Lord deercedp (hit the pltio* 

liff*s bills Ihottid bo Mken/rv rsy^ ta 
agutt Dafiwtt and as betwren tb.; plala - 

tif 





AffMd. and' Dfeioridinl 
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eiffand the other defeodaeUa bu Lord* 
ihip decrerd (imofig other tbiagj) ilut 
the cruAcci^d tVar^ fttootdeffi^n aJI 
lhc> reverrionary ellate or intereft lo ibe 
/,ii 4 t$ fh^' 

l th/9ftf and Himy ihoeld produce 
vp.7n ot(h before the Maftrr tbe tirden, 
wUercupon th<; Ibid aeiieatier were 
ahtr; Mid in'cafe any rntriri were nr» 
ceffiry to made at the excheqocr ia 
order to enii*ir thepiaintift*la the bene* 
fit of fueh reverfioo# thea the M«iUr 


fimid bppoiat a proper periba lo ttirad 
ihert witk the orderii to tka iaMht that 
fach entriea ^ Bade | aad after 

luck aff^nneot aad eatrki Bade« tbit 
(he ordcra (hould be re-deiifcred lO Ih- 
fmr and Bnfy% fobjed to the order of 
the eoorti and after ehelr deaibi, the 
plaioliff*, nr foch jperfon u Qioold be in* 
lefeficd thereiai^&ould beat liberty to 
apply to I be conrit to have fueb oHera 
delivered to her or tiirm* L/fi« 
1744. foi. 91. 


Cafe 337. Sir CUJ rerfua Git/mt Jtine 15, 1743. J pfM $fs 

Jirvter Dt^ne* ^ . 

liAKD CKA>:C?.t.t.ORt 


rorport i H ^ qiicftiod in thla cafe is, Whether ihu ia fuch an ei« 

ti ft ibm^ I ceptioj, aa to be a bir to cl^ neir bill* 


sr,i;;z: i “f™- 

lei fftfth fii much 

af (be fidi bill vil JidW, m will im de fiuo* poUt ««ftib:a la UTatt 


Every plea that ia'fet op as 1 bar mail be cj ijm. There* 
forCt if a jodgmeot or decree U pleaded, it^oull appear to be oi 
iJrm. 

Now the ilcftnidant fboulil have fet forth fo much of the for* 
mcr bill and anftrer, ai to have (hewed the fame point waa then 
an liTuc \ he has not done this, but only pleads that a bill wai 
brought for an account, and a dccrco made. 

for it ia extremely hard to fay, that becaufe cite plaintiff 
failed in tlie cafe which be made on the former account, that 
now he has made a new cafe, ami brought a new bill, that he 
lhall not be allowed (o go on, but be barred a plea of a formv 
' decree in the fame matter. 

Tbecwitwiu I will not fay, but if an executor had placed out aflets that 
^trt fpeciCcaUy devifed, but the court would oblige him to ac- 
Mttuir, «bo count for the-intereft he may haye made of thofc aiieu; but there 

never was a cafe in this court where a Maficr was ^reded to 
chaige interefl upou an esecotor, who makesufeof affeta come 
01 bh frodo- lo hls haods in the way of bia trade (I). 

[ 604 } The lull would to be fure have Ken mere formally broughr, 
if it Itad charged Uic decree made ir> die former caule, and not 
hare^faid only, as it decs now, that it ia for an account. 

But this is rrierely a rnatterof form, and it would be very hard 
to allow thU plea, for t defeS in form in the bill, and turn thd 

E laintilf ^uite round by difoiiTing this bill, and obliging ^im to 
ring a new onei tbciefore, I toink,*the juftiet ^ the cafe will* 
be, 10 let the plea (land to fo much of the bill 11 feeki a general 
acooont of (lie perfonaJ eflate, and as to all maners in £e UU 

(1) fid# AJemr V. GWe, m# 106. note a. mas f. Hifhfi/, 3 voL 474. 

reiatire 




la At T&ba,^ IcirfCiiii^tlflr 



ttlaii?e to demindi of inteidti let the pk» ftsnd Eor sb anfwtii 
Widi liberty fof the jdainiiff to excepC« 



Cefa» T. 
Oisit*# 


OR D CaiifCKLLOE UM down thcTe mleif 
"Where a modod ia made td difmifs a bill for %aftt of prd^ tf ^ 
fecutioiii if it u not an aficAed deJaf, but arifea merelj ftom the 
circumftancei of the cafe | ai for ioftaOcCi from the outnber of rtyeh^Clu 
defendtnt9| and fome of Aem being abroad^ fo that it reqilirei «n aftd«?it w 
time to get io all their aofweta i tlm upon produciog the ordet 
pbtained for a /uhpeita to rejoUl upon the defendant, and aiBda- uu kitliomt 
eit of the numbtt and difUnce of the partiei, and of foxne of ^ 
being out of the kingdoffli the court will not grant the 
notion* mOcvUm. 

If for want of producing the order (for fuggeiUen of counfel 
la not fufficient) and aflula^t, the bill U dl&nif)^ \ ^et upon the 
plain tlfPa moving afterwards to retain the biJI| ilpon payment • 

of cofts out of purfe to the defeadsnt, and producing fuch order 
and aihdavit, the court Will rcuin the bill notwitbtUnding* 

' MSmmtAter 
coJb Ml Wv«riii, dwMuitmll retoiii^ 



Cale33B« 




* Upon moving to retun a MU upon payment of cofta out of 
purfe, tlie court will not gnui it, when on a former motion die 
bill was difroifled for want of profecudon, and defended by 
counfet, unlels the plaintiff can (^w that the order for the 
por/M to rejoin was dated before the notice to difouls the bilU 


Hilh Tcrfus fFii lfjf July tf, 1743 * 

T H C words of the will on which the principal queltion 
depended were as follow \ ' 

** If it (hall happen that my perfona] efrate which (hall not be 
otherwite by t)m my will dUpofed of, (hall fall Oiort to 
^ pay my debts, legacies, and funeral expences, tbm 1 Jf^nUr 
and iir^ that tny cafijhAdlands^ gardens and fe^\Jes% ^hUb t 
hes/ght Dantbj C^be^ fiallcharged twAfr fucb dAUienej^ 
and tl^e fum and fumt of money fo falling (hort as aforefaid, 
AuIIm paid out of the (aid copyhold eftttet dien ibc gives 
fevml fpecific legacies, and then follows tbb devife s / 
**giveunta the right henaarahte Henry Sari rf Jteehfird aii and 
**Jinguiar the b^eboid^foads in the feheduU bereunta annebtd% and 
by mefigntdi be pajingJ^riy pounds per annum to Juds perfon and 
** in/neh manner at imo ^ermentmed^ and^pmng /narity to 
**,wyissecsst0rjor payment there^^*^ Then (hegivta twenty pounds 
per anmtm to one per(bn for life, ten pounds to another for 
life, and iSve pounds to the plaintiff fbr. life, to he paid her half 
yearlyt the (irft paymeut to be^ and to be made fia months 
after her deceaft• • 

.voL.m ’ ©• 


M 

f4 


Oa motion m 
mia tbe bill, 
theflalaUffmna 
Utowtkntbo 
ofior hfXho 
fibfteoomnm 
^inw Sites 
Wtiif the M« 
tke teSiUn, 

Cafe 339. 

C fioj ] 


Ai leaf u dw 
fe nS Itfeirciiae 
«pea which • le« 
Svr if ebtfs^Jf 

cboiifh it Se« 

Velvet cither 
ofon thej^eirW 
cceoittr, wi 
Ihy taka It leh« 
jetf ta the 


Tb<B 







CASKS 




«* , ^ ^ 

lAtfti ^ Then all ^raiuinder of her eftate {be gWeato 

WjB&tr* ^ appointf lf 7 rArf» her cxeciiw. 

The UtUtrix left erwre than fufident to ^wer her annuities 
(I). ^ 

The queltion \%f Whether under the eircnmftancei of thia 
cafe* the prHboal eftate ^ng fufficient» the annuitr of« fire 
pounds^ Mjinumf ought to be paid to die pluntm and ihit 
other per (bus. 

Lono. CRA|fCtLLOft> 

One lUng U rery pldn^ that the tefiator intended her lega* 
Ceea flioold liave the atiflujtief>1wd therefore if chetq U any room 
to aififi chenif the court will do it notwidj landing the accident 
has happened of the tefiatru^i annexing no of the houC* 

hoki goods. • « 

TIk quelUon Whether this annuity of five pounds and 

reft of the annuines are not gone^ the fund falling upon 
they were charged• 

MOW it docs not appear to me tliat tlierc is that ahfolute un* 
certaintyi or no fund upon which this legacy esn attach. 

Vlii the words of the devife to Lord Rochjord^ It has (mn 
truly faid that the five pounds a year, part of the forty pounds 
[ ic6 ] is given*out of the houfehold goodsi and it wae ad¬ 

mitted by the counfel for the executor^ it it not necefiary that 
the devife to Lord Sachfird fliculd take c(MX to make the an* 
nuity legacies eifeClual, for If he had dlcdi the executor Aiould 
Aotwithihuiiling have been tniftee for the forty pounds per 
nnn$fm» 

It is admitted further, that if the fund had been afcertahied 
by the fchedule, and Lo^ Rochfird had refufed to give fecurity, 
thrn the goods would have been dlrefied tobe ibid for payment 
of the legacies* 

The fund itfcif being applicable, it is juft the fame as If the 
teftator bad givena parucubr piece of plate, or a bond to I^fd 
Ri^hfird^ and he had died, for dten th^ ihingi inuft have been 
ibid to anfwer the legacies* 

It was inilfted on, here is a difference in the prefent cafe % 
for that if it had become void in the Ufe*time of Lord Rochjard^ 
ftill it might have been well enough | but here it is void in the 
original creation for the uncertaioty^ and this is the ftrength of 
the defendknt*t cafo* 

I do admh, if this has been void in it's original creatiMii and 
diat it had not been in rmtm natnrif and nothing tonfeqUefitly. 
had gope to die caecutof whidi had been cffiargM with the An¬ 
nuities,' they* would forve been void: but here the fund out of 
which the annuity* is tq be charged is mpft undoubted^ gone 
to the executor, her hqulhold goods,, for cannot in any 
jproptiety of fpttch be taken to be any other perfon's than the* 
teftatrirs; and ;flie not having annexed any fchedule to her 
|WjU, thofe^houlbdd goods are of courfe gooe to her executor* 

But, faid Mr* Attorney General, foppoCog the houfhoU'goods 
had been deficienr, and Lord Rao^fotd had rdiifed' than, wliy 

(i) But ihe left M febedale aanexed to her will, ud fiped by her* 
3 , ■ ■ •' then 



in the Tttte of Lord Qnncellir HAiDwtcKt* 


then the annmiiee muil han fallen equallj Iborrj apd I allow 
thit to be n^lir. 

* But (he v tlv cited b? Mn SoUcilor General r*ut of S . w*^' 
•jtifiirtf a54t U a fail Atifwtr^ ** it a tci^a'ordo *tli li*vl, 

** money, or wheat, not eipreUng die quantuy, the bi«*uc.ft n 
^ unprofitable, beeaufe of the ^reat uncertainty, at lead it 
^ fecmeih the nccutor U delircrcdi by deUrering a very little; 
** howbeit if the legacy coofifting in weight, number or mca* 
** fure, be difpofed for the performance w fome a^ or other 
** certain conCderadonf at for the building of fimi bridge, er 
amending efhighvMjs, er fir the tduealkn er aH^ntatien ^frmt 
** peifi»f or maifttmHing ttm atjhtif, ir* fir the rttirf rf the peer, 
** or fir the repatring of the ehtirrh^ or tor other like ufea: in 
** thefe cafes the legter it not void, albeit no quantity be ex« 
preflkd: for fo much it undetHood to be difpofed (» atmay 
fatikfy, or anfwer dutpurpofe whertunio it it appoioted,’* 

If the (eltatof hat deferibed fuch houihold go^ at are fuf- 
(icient, and the exeentor does not controvert that there are fuch 
houfchold goods; can any thing be ftrongcr, than that the tef« 
tator intrnded they (hould be ajlpUed, at all events, towards 
fatisfyiug the annuities at far at thev will go } 

The words beramte tmnened mun be conftrued at if Ihe had 
faid, which I intend to annex to my will, for Ihe could not ee 
itijlMte devife the boufliold goods, and dlred a fehedule to be 
taken, but the legacy muft precede, and it the fame ilmig at if 
flie had given (hen at once by vray of teftamentary fehedule, 
Tlie other point defervet to be confidered; whether fif 
there fhould be a deficiency of the bmfiheid geedt, to (atisfy uie 
annuiriet) the executor muit not make it fOfii out of the per* 
fonal edate ? 

See the luft part of the wUl, which direds the copyhold lands, 
tdfn to {Und charged with fuch deficiency* 

It» plain that there are fome legadea fbe tedator intended 
her copyhold efiate, fhould mal^ good, if the perfonal fell 
Ihort. 


All the legacies except a month’s wages to her ferrantt, and 
tliefe annuities arc, fpccific Icgaciea* 

V^en the tedatrix mentiont legacies in general, flie neani 
that all legacies, which could not find a fuffieleat fond of 
the perfonal eftate to he fatitfied, fhould be thrown upon the 
copyhold eftate, (de» 

At to the devi& to the fenenti, at the telUtrix had given a 
month’s wages, or a month’s warning, nothing might have be* 
come due by way of legacy, for the ferrantt might have been 
turned anyi and chen the nonA’s warning wmild have beeti 
t debt, aM amt a legacy, and therefore ihe could have nothing 
mattr^ m her contem^ifon, or any other legacy, befidet the 
annui^ wluch toe eouU intend to charge in toit manner on her 
copyhold eftate,' 

The efiential nd^||A^ere cafiN, is, that at long u the 
^d itlelf eiiftt upcnwEco^ charged, tbou^ it do 


Oo 8 
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Soj CASES Affoed and Oetemlaed 

Hitti V. toItci eiibtr upon the heir or exccDtoT> yet they take it fubjefi to 
iIm charge (!'• 

Hia Lordflnp decreed the Iioulhold gooc!s in tlte handt of too 
e^ccuArt to be applied towards fitisfying the annuitieii and if 
thoft ucr< not falGcMnt^ the reCdue of Sit perfonal eftate to be 
applted for thit putpof (2) t and if there fliould be fttll a defid'* 
encyt to be mtd<.g^ cot of the copyhold landi) Wr* 

(1) JTtg y ^ ty4e« fel 681 

Oh f. //m/^9 I VtJ tiy 141. Ttoc were do difedioBiguen ai to tb« 

cop) bold eiUceK 


Cafe 310. 
t 6-9 2 

$,C Aa^ iji 
tfilf 4*” 

W i AWairi^ 
I I 4 cl h< 

fm* «p (M a 1w 

aMrl*t 4 nn 4 » 4I* 
Ora tciMAtciM 
h* oiidt on cIm 
%tk <P«r« «« 4 a» 


ifi/ma»\uCQ 9 AJUeWi June i 8 j < 743 * A 

T he fi note point hire u is uhcthrr a judgment aeditor 
fliall btre liw uhnk red i^etk (ddeenduTupon the heir 
of {he co'tulor) inld to fatidvbia dcbti or only a moiety, being 
obliged to coUie 1110 tbi» comt to fee a£^t a ftaudokiit con* 
\t) IKt. 

Ihiy (.lufc yia> heird the 8 th of lyti* ami the 

Chancellor w is tSen ol opinion that ociJ) a moitt) ot die rtal 
aikc> ihou d be loid. 

Mr. Atioriiey General va» coualel for the heir at law and 
e\ecutor« 


The ftatute of Wxjtmnflfr^ he fiid, which ghci the 
m^ana no more iliui to mvc the. jud *ment creditor an ckftion to 
come upon the landi or conufoi loi one moiety of liu debt, 
and aa to the other motety, i pon die pcrlonal eftate of the 
ionufor 

The pretent di.fcddmt la ' ound no otherw.fe than a$ 
hna U 

SoppoTe this WII the cife of a mortgngeei would the court 
do It to his ptcjaiUcc Mt the court would uot do it 111 that cafe^ 
why wJJ ihcy uo it agatnll an hen at Uw? 

i*be cifca cited on die other lide Jo not come up to the pre« 
fei t purpok, ila firft cafe was vcifu^ before L<ord 

^lJue9mi the X 4 <hof Ihctmlir 171 r* 

'Ilvre 1 bill was brought by a judgment rrfdttor ngatnft an 
executor imime h<n it inr, to bive the Mrloiid 1 ilite npplied 
inj It not fuOib^Knti tlitn the red cbtc 10 be fold* 
llw woidsofthe decree ihtie to ha>e the whole leal adeta 
fild tn the judgment, mayndmitof tlub doubt, whether 
she dccice nut confinw it to fuch ailLts js arc only tmlU to 
the judgment, and iu»t to all afleti dtfcemkd upon the Jiciri 
Heciiwd twoiifca ai it point for tlic dcleiidaiic 111 f^ 
^ CSim lor AI Vs nine, Hmv-j yerfus OtlAirio^ 
^730 (0< ^ndi^ rexfut the hAtuorj billowing* 


(I) Aw. GM. 144. hi. C0. 80. 8. C. 


Loan 



in dK Tmc of Lord 0^aDCffThr Haiowicci. 


tfoS 


rrwi 


c 609^ 


Loud Ciianccllou* irrxiwA»v« 

Hiid It not been for the cafe of verfui 1 (hooTd 

have thought it very dear for the heir at law. ^ 

'llie judgment affedb the luod as it is bound by the jod^ent: 
equity fellows the law in this cafe, and ai the plaintiff can ex* 
tend only a moUiy therei he Oiall have no mere here. 

It appears to me in this light t Tuppofe it was iu the cafe of a 
bend creditor, he might have an action of debt againft the heir, 
and judgment igainft him upon ailcts d feendod ( and diit he la 
intitlcd CO ft common law, for it is the debt of the heir (1}, and 
the a^ion is in the ditti Jf/hft (a), but againfl the executor 
only in the itintff and the heir can difeharge himfelf no other* 
wife than by pleading tu/ti dtfifnt* 

But if a judgment was obtained againft the anceftoTi ay 2 iW 
fetms cotihl not be brought againft the heir, becaufe at common 
law the lieir was not bound | and there is no inftance before the 
ftjiuce of of a Jiin faetMs brought againft the heir 

on fuch judgment obtained againft the anceftor. 

There U no dpubt but if it had continued a bond, the whole 
aflfCs would have been liable in the Lands of the heir (3}: but 
belorc the ftatute oi there wa« no tcioedy againft the 

anceftor in his Jifc^tiine upon a judgn^ut, 9 n bit lani\ and It is 
thit ftatutc fubjcLls one jnoKiy tlwiuol to the judgment cre¬ 
ditor. 

The confeqoencc of this is, that notwiihftanding the anceftor 
is dead, if die land cornea into the bamU of the heir or pur- 
chafer, It cornea equally bound. 

lo what right then i» rlic y<.rr Jofiat brought againft the Iieir 
or purchafer i Why only os rrm-rown/f, and by virtue of the 
ftatutc (4}* 

f thought of the objeAior. myfelf, that a bond creditor would 
be in a betier londitiun ilun a judgment cicditor, and fo he is. 

Foi as foon as the uond debt is turned into a judgment it is 
extinct againft the anceftor, and the crcthtor cannot in the life- aebt u tumsS 
time of till, amrftor bung niy zQton upon the Ixmd; can he 
tiun briiig an at. i <011 agiinft the litir afiu u is emircly eating ? MtiailiBjjft. 
But ftillhe obtains a gieat nlvanuge by a judgnicnr, as it gives 
him an opporruuny of binding die land immcduiely, and like- 
wile gives him a picfercuce over oil other buud caditoii. 

tbs hcu,tont 

UUdrflf pitiBill SithcflUJ flbruuj ffcu ■irarwr tbc j«d|scat bmdi ibe UnS, aad^ircf Im 
irettriAkB to all boad cRtoiw^ 

And therefore the creditor prefers this real adratitige to a 
precarious one of affeu dcfi.xijding upon die heir alter the death 
of die anceftor. 

,/lj Stmt b twiT e. Thm/Jhw, mtff (3) TWi C$m* 

(a) V. Clod, smt 405. Dytr. «*/«• lO". 

344.4. (4} Frob Kriov’s ca^e, 5 Cs. It. 4 . 

Dj€r Si. o« pi. 6a. i 4 p. «»pi So. 
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If 




i ' • 

SttLiMAn T, If AU u taie at law, what it Am in tqmtj t» VeHer hb 
Ai SUV . Why, nothing more than to accelerate ^epajmeot, hf 

AourtsTc^uS- dire^^r a ^ of Ac moietji and not let the judgment creditor 
w^ IFhe has been paid out of the rente ana 
««noi liangc the right of llw ^ 

fe«*U r^UoatoT 

jbtfUdfWvUlKCtUiatitkaptfaiitbf autmaf iCOe* 

Ai to the cafe of Pifti rerfua perhaps it was not 

confidered fuficientir s or, befidea, a moiety in that cafci when 
fold* might perh^ he enough todifcharge the judgment. 

The decree was affirmed} and the d^ofii ordered to be de* 
Uveted to the defemlaoc* 


profits t hu^ 


^fe 341* Sfyrt rerfua Mtl/j/b, Julf sg, 1743* . 

LotD CBAlfCEtLOtt 

\ 

T his caufe has taken up DKnt time than the court could 
^ well fpare, but I was willing to hear fuch an entangled 

affair, Aat I might not (eud it to a Mafler, if it could be avoided. 

In^lbsOjifiihieMR (Wtmhcris 4 Uam(ksbUl, BSlstfe dsfUlaUffte bU*dd«ft«tlav, tbu 
4lf«0 w accMM Mn tke Mafttr. 


I do not fee diat more papen or more letters can be laid be* 
fore a M^er Aan are already before me* 

The pluntiff*s bill ia not for a general accoont, but for a par* 
tkular demand. 

One oi the two conhezimentos receired by VtUa Xiel was 
under a letter of attorney from Mr. S/urt. 

The fecood ia a demand of three other orders, or army de* 
beiuures, or>Vio*s, as Acr are called in Pwiugol, 

'I'he matter for the counderation of the court is, whether there 
has been a fatiafaQion made by Fi/ia lUal in his life*time, or 
wheAer Ae long acquiefceuce of the plaintiff, and Ae ftatuce of 
' limitatioiis, it a bar to hia demand on the defendant,* as repre*. 
fentariTC of Ftlk RMf, 

llie J(r/I queiUon is, WheAea Ae court ought to decree 
there has been a CitisfaQion of AeTe two demands, or eiAer of 
Actn I 

&cwid/y, whether thefe demands are haired by die ftatute 1 
V t fill ] There was an account fhied between ^ plaintiff and Fti/a 

l^on Ae ayA of mid a conGdmble debt waa 

due from StuH f$ Vilia Iteol* 

A letter of attorney was esecuted by Ae pimntiff to l^tUa 
• Mtfil the next day, eonKtuting him bis fafftcient attorney to 
recoter in 13 nAliOns of 3000 and 

I cannot pi^u me, m fuA folemn traniadrions in writing, 
4hat Ac pisiuoff would under hia hand have acknowledged Aat 
be had a counter obligatimi fmm VilU Smf, if be had not really 

. fuch 







fttch counter fecuritfi tho^h it* b not toth^comipg now | but 
M hlr. 'iiyrt Arrm diat be Im no fed ebnnter oUlption^ 
utihCi I ^utd out {bone waj of clearing up diU matter^ it b 
a ftrong objefiicn agacuft fending it to an account* 

From (he Tear 17219 to the year 1730, when ^/o i?M/died» 
there ii no cridence of the pUindff’a making anj demand upon 
him for the two CM]beclxnentoa» tbongh he made other dema^i 
of a very {mall amountf which U a verr material drcumftaace 
in favour of t^iUa Rtat^ 

If the plaindff hat a mind to dear up thia affair, why doea he 
not produce hU etpj of lettera, which all merehanta keep, 
and which have b^it allowed to he read in evidence in tra 
oourr, where die perfon who hat the original lettera refufec to 
produce them. 

It is extremely macerial, that there b no demand of the con- 
heiimenroi, or anv part thereof, doring all thb limei but the 
plaituiff even acouiei^ under Mr« FilU Re^% refufing to ap- 
twer to fmall a iuro aa aoooA without any complain^ 

or expollulatton upon it* * 

So it rcfteil till both VtUs Rm! and the plaintiff" came into 
BngUml. And now a demand it made, after the death of Mr* 
Villa Rml^ upon his ciecutors, who arc not fo capable of clear¬ 
ing up tins affair of the two conheaimenma, (Sc. as Mr* VUla 
Rtal would have been in hxs life'time* 

From the evidence I have lieard, if nothing more was before 
me, and the prefumption frorh eircumilances, I (houtd have 
been of opinion, that the plaintiff* would have been barred of the 
account he demands \ for befidea die length of time, which is a 
flrong argument in favour of the defendbnt (i) the eounter fc* 
curity, or obligation is loii, the letters Itkewifc arc loft, and no 
copica of them have been produced by the plaintiff; then how 
b it polEble to take an account} and therefore the plaintiff's 
own acquiefcence from 2721, to 2736, is a prefumptive fstif- 
faflion (2}i Bbetman verfus Sherwwnt 2 Vem. 27^* is a ma¬ 
terial cafe, with regard to length of time, and aUb to accounts 
curient between merchants ^*' 

SuppoCe there wm not all the obje&ions ariHng ftom the 
plaintiff's contradi^Iifig himfelf, and the courfe of the evidence, 
et 1 flionld be of opinion, that the ftatute of Umitationt would 


Itviv V* 
MsiSiis* 


A amkaoCa 

ktttnhai htm 
AmUwSe 
rcii, wfacivi 
ftrtba *ko hm 
tkeotifiMl ltt« 
ten ftrufti te 
prHvcv Una* 


[ ] 


iV >1 


<s 


kS>^ Us It M 




11 ' 11 


The jf(^ queftioQ b, Whether thb cafe b at all within the 
ftatute of 21 ^* e. i6* and whether it ought not to be codG- 
dered u a traft in equity, as the pbintiS's counfel infift f 

I agree, if it is a truft, it would not be vrithin the {btute, A tna bvAcn 
but i&tt b no eolour to call it fo here 1 for a truft is where 
there b fuch a between parties, that no action at law 

thiCM •Ann 

«iU Uc, Sat li a ute fm du MSSenUoA ol 
(1) VUeStarnii/^ v. aatt lyS. (s^Imo.v. 3 vol* 105* 

* ThmikUnfik cf Uom It ter tetulat wS arrthMt, jw IfteUiH* 

•teritiii Om ewAS ibr SmnI wU out 4^ cIm Arrii'i*! 

teiBfi Ar HI wetene, wp tmm vlfl ■« Seerec laMc^ur, Wt lam 
tte fUatiffte kU Ntttey u tew. a JW irC* 
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irUl Ik (i)» W U imerelf » cafe for the eonfitearioa of ihia 
coufti aad erery bailment might u well be kid to be a truft u 
skis. 

The next queftioa it, if it U not t truft« Whether 1 i falle 
within the excepdooi ts between merchant and merchanti their 
fadort and Cervants i 3* of the (Utute, And be it 
M enaQed) that all adkna of trefpabi all aQiont of account^ 
** other than fuch accounts as soassrH thr trads tf wnshaatifi 
between merchant and merchanti their faQort and ferrantti 
** flull be commenced and fued udthin fix years next after tho 
** canfe of fneh adtiona or ftiitSi and not aftec*" 

It has been kid, that chough Mn yUia Riai waa not a mer« 
nhant, yet the plaintiff plainly was. 

But dost the trankAipn in the prekot cafe at all concern the 
trade of merchandtfe ? I am of opinion it does not 1 for tjjcfe 
•re only tranfadlions with the King pf Portugal, and thrao^, 
fcrnment of PsHugsd \ and are like tnnfaftioos here with uk 
Txdtualling office, and other offices of the go?ernment. 

It is not the dealing of a merchant with any other perlbni 
which will makc^thac perfon a trader within the meaning of 
this Aatme* 

P Suppok a merchants who has debts owing him, gives ano* 
(her merchant a letter of attorney to get in tjwfe debts, fuch a 
SrsnfaQion will not make fuch a perfoni fo deputed, a mershont 
within the exception, no more thau if be bad given the letter of 
attorney to a perfon no^ a merchao^ 


AIttttrsfW* 
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^erthAutvithUtheCKcytiaaiy at^to. u 


£Mt 3 ] Then the next queftion will be, Whether this cafe is net 
within 4 Ann, c, 16# for die amendment of the law* 

I own, I was atfirft doubtful, but, upon confidcration, am of 
.opinion, that it ia not vUhin the cUufei of that ftatute. Vide 
free, in Chan, Lsehj v, Lachj 518. . 

When thefe contraQs were made, the plaintiff was in 
tugaii in 1719, returned into England^ Mr* Piiin J 2 m/being 
then in Emghtid likewik} and the pbintUF afterwards returned 
tc Paringal, 

Conlidcr this then under the provifo of at 7 sr* i* JeB^ 7, 
Provided, and thgt if any perfon, that is or mall be intitled 
** to any fuch sQioo of acccuntSii (fr* be, or lhall be, at the 
time of anv fuch caufe of a&bn given or accrued, within 
the age of at years,* feme covert, twn tempos mtuits^ impri* 
foned or heyonJ the fiat t tliat then fuch p^ou AsU be at 
liberty to bring the kcnc aAions, fo as they take'the kae 
H within fudi times as befm limited after their coming to, 
f* or being pf full age, difcpvert, of kne memory, at brge, 
^ asfdutkrntd Jhm hepnd the Jeas^ as other perfops^ Ikying pq. 
P fu^ impediment, (hould have 


It) But Lprd/fdwr, ic fteais, waiof avraftceat.^ 

■ iJm* i*^ «“*4 4* PJ Boif >4 
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*t1ie pbin tiff in this cafe haring been in after both 

Aefc demsDih had accrued) Ik pughi to lure brought bis a^& 
within fia years from that time* 

Conlidcr die ftatnte of Q^Am* f 9* Be it further enad* 
cd« ** That if any perfeot agaioft whm there Dull be any 
M caufe of i£t\oo of trerpafS) bfc» or of adiion of account, fScm 
** be, or Ihill be, at the time of any fuch caufe of fuic, or 
** afiloA given) hetml thef^u that then {uUi jKrfon) who 
^ U or (hall be intitkd to any fu^ fuit or aAioHi dial! be at lU 
" beity to bring the faid afikm againft any fuch perfou nflnthnr 
rttum fiom hi)Mi {o it they take the fame, ^irr ihetr 

^ rtiutnfrm/Hhtjmi tht ffos^ within fuch times as are rei^Aircly 
** limited for the bringinr of the £iid afhons before by dus a£l^ 
and by the faid other aa made in gi i«** 

The creditor here bat the fame pririkgt given him by thia natnattgr 
laft A&f in refpeQ to the debtoria odog beyond fea when the a Ui £ 

*caiifc of aAinn accrnei, u he had by the former z&t in refpefi 
to his being beyond fea himfUf* Sum btmg 

ru)MjMhftiar 

^ a4»la •fytmnt m kL WutWrooS fu luBTiJC 

[•^14 i 

I agree nidi the plaintiffs counfel, that ihefc fUtutea muft TbvftiiMi 
be To confide red, aa 1! th^ daufea in the laft had ftood orig^aily 
in the ftatute oi King Jnmtf* UmIA 

Whst is the fating here? Why, that if any perfon is be- 
yond fea at the time of the caufe of aQion, be (hail m at liberty ’ ** 
cc bring the fame afiioa wim fvrioM ^Jrom iejmd b ak) 

Therefore tUs muft be a perfon abfent at the time the aQioa 
atcruidt for if he was not beyond fea then, he 11 out of the (ar- 
log of ihis flAtute* 

The ftaiutc of 4 (ff 5 Ann* (ayi, if a debtor be beyond fea at 
the time, tfr* that fuUi perfon, who (hall be mtitled to fuch fuiT) 

(hall be at libeity to bring, IA<* fo as they take the feme nfierthetr 
return firm he^d Jeuy tf within Ga years* 

Within Ga years aftei whai ? Why, jfter the return of the 
debtor, which is the natural and only ccniftro£lioo of die wordi) 
tfier ibetr return* 

'rhe plaiiuid's own privilege was gone, for he was returned Wker acnXa* 
into JSngla$id\ and tAing it 3 iat dus accrued from the 
executton of die contraA) why, then from hU bring returned a»are»nJ» te 
into the kingdom the time will run, nnlefe he takes the adran« 

Uge of his debcov^s bring out of the Ungdom 1 and ihe pLintiffs 
gring abroad uain, will giva him no privilege whatfoercr, for fmhiswpn* 
that was gone by his having once returned to the kingdom, after 
eaufe of aOion ^ued* ^rST^ 

Sttppofe a creditor, bodi of non*fane memory, and out of the xmS tiiu 
kingdom, comes into the kiagdom, and then goes out of the 
knigdcm, his non*(ane memory continuing^ vrhy, his imrilege, 
ta lobeing out, is gone \ and his privilege, is to non-fene, wilt 
hegm from the dmeberetqms to bis fenfea, 

^ • Bo 
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So hm the pbuntiff hid a double privilege t Bat br bring in 
the kingdom liter the caufe of idlion had icenteoj and no* 
brii4;{ng an^, though he went oat of the kiaffdom agauii lus 
pririkge ii gone> as mnefa as if he had been in & kingdom fhe 
whole fix jvzf* % to likewifct the debtor hafirlg returned to tlie 
kiiigJomy anJdir pialntifrUriiiging no a£Uon agiinft him within 
the fix mar I9 this priviUgc it like wife gone notwithftanding the 
pLintin was out of the kingdom himfelC 
{ 615 } As this ciTe it very much entangled^ though the evidence U 
not quite poGtivCt jet it iv fulBcirnt to joftify me in difminuig 
the plaint) flTa biU» rather than to diredl an acmnr» vherc» after 
a'long liLigit'oni it mty come bnck again upon the very Time 
points in all pmbjbilUy there will be no new light before 
the Mailer^ and therefore I will difoufs it without colU t Dtit 
if the pttiiitilF fliould have a muid to bring an iflion at law 
upon the piomife pretended to be made by i^Ua intif with'.e* 
gard to die dirae1 will diafl that iac time whiiA hat niir 
dating the pcndencf of diitfuiti fliail not be taken adranttge of 
at law (t). 

(1) ytA Lmh, r, I >ol. aSa# Am, aati i* 


Cafe 341 * 
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Hav)f rerfut HaaJ^ Jutj X743» 

AD MIk AL in hU abfencet employrd one Btfiop 

^ lo manage hii a(rurt» and gire him a letter ofattonicf for 
that purpofei after deaths feveral fuitt were brought 

igiinft who employed llnnH the attorney to defend him^ 

whOf by dut mcansj became pofiefied of fercrol papers and 
writings belonging to H^r\ the original bill was brought by 
the tather of the preftnt plaintiff, wlio was admini(ha« 
tor to HfiT^ for thefe writings, and examined his fon, who 
was a Diiterial wiinefv to the merits of the caufe, pending tbit 
fuit> }Itnt>t the father ^cs, aud W this means, 

becomes intercllcd in pcrfonal c(Ute, by being left ex* 

ecutor under the will of his father, and by having token out 
admin iitratioD di bms msa to Il^er^ and brings on tliit caufe 
uow by Inll ofrevivor* 

Anobj\£Uon was taken by die defendant’s counfti to reading 
his cvklcnce, as he is now a party interefttd i and Ijord Chan* 
cellor, at Crft, thought it a proper objefiion; bcGaufe the 
pUiotilT, by his own of talung out edmiru/hotten de hottu non 
to Uoft:r^ has difquolified himfclf from being an rvidente} but 
upon the authority of t» ffVvKy, a Vem, 699% whiuh b in 
puintj at to admitting the evidencej notwichftan^ng hit becom* 
uig intereiled, die Chancellor aUowed the depoCtioii of the 
plaintiff to be read* 

* Om trunbea tstvStatO, wbssIllattrtM, iftMafiitecowrilAllUat Mte 
aXMt U aaodlai, hh tt p ii O goAill fc< fva <4 C^o.TroQ{ty 


' (t) I P.^. tSp. 8.C* $oCA« n 
/aphW, a 4a. Sec 


fiaf f$ ps/t) voJ. 95* 
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Cisu^^ omJ uhri rcrAu Gtofim Mi 9thers^ Jul} i6, 1743a Cafe 343* 

T he aueftioiii in dils cauCi arofe upon tbe loUowa 
wUJ. 

^ Jti/H SadMin bf wilt dated the aid of yune, did wvntbenU 

** conflitate lua ncfdiew Ga^iJ Xeiourdut^ and three o^en> • mimoo m- 
^'eaecutorst and, among feveral bequcfti, g^vc 1500/. 

ftock to hU cxecuion* tM trmjk to pajr the yearly dividenda »jiorflr<Ma 
and profit! thereof to hit iMother Cicuii Baiomn^ dorine ttiUi«ii4no' 
hit natural life, and from and afrer hia deaths in ttoft to 

the faid 15004 South^M flock among the fcrenchiU itLcLk(tcu 
\ tfcn of hie neptw Gah ui TtJmtr£t 9 i tn the mawt attd ibr co«« 

ihtntH fijifr diftSrd and appointed concerning 7000/. 

^ SoHih^fia (lock, by him hereia after devifed to a^ for the ue what ibcrt 
** ufe and benefit of the fud ferea duldreo of Gairul Tahur^ '* * ^ 

** imj and did thereby alfo gire to hU fud eaecutom yoooA (>j, * 
ftock, in truft to tranifer 1000 4 thereof to each 
** of the feren children of hit faid n^hev Go^hI T/iicufd/ti ; 

** to wit, Sbxuiitif Gflinelf Marjt Aew, Dtntf*)^ Ptt^^ Crtf-^ 
at iKtr %%JpiC\iv€ apt tf twntj tat y.^r, at day if 
** myrtiapi thty Viortyng taxA tit ttaytri f thepid Gabriel 
** Tibourdm the fathr^ at ht$ petcutars^ at the farvl^mt tr 
/Hrvnw f tlintf ft ht ttfiftd h that fuSfitthtag their namtt 
it the Hiatficp ariu/tff cr /eitlrment f the (aid thdimiy as 
^ utlneffiSy at hj hwfi pm ties tberefty aad exeenthg she ftmes 
Ami iff irje any f the Jmd chUrtnJbatdd die htfare tv**/it)-anff 
** tf Jbaald marry wr/hoift pafiat 4/ forefaidy fmii, and iu fucb 
** fajiy hs Kpll wty that theJbare arjhintia the pud "000 4 f 
** (luh ehld er thilinn asJbauld die, at ffrar?y vftthpft twpnt at 
afttifaidy Jhtutd p end le Iran fa teiy Jbttn andJbare tti,Uy ta 
** the lihtfs f the fatdp ixh ebtldteuy at iva ntj^ane at mm nage vfith 
** $eajent at fj^tud } and dU tliereby duefl, that h a nephew 
Gahul Tnhaaidm {bosild receive Ind enjoy to im own ufe 
the ycnrly dividendb and profrc! of the rcfpeflive proportion! 

** of hi« fiul feren children, in the fiiid 7000 4 until their age of 
twcnty*onc, or nurrijge ae aferefitd.*' 

The teftator died foonafur: his brother is lilcwife dead, 
and Gall/ll TahaurJtay the nephew of the teftaim, » dead; 

CaffanJrs married the defendant GraydjUy Jtth 15, 1740, wlbeut 
4 anfM\ and PJtr m^niul the day after witoout etajiht\ Gahtid 
junior, anSved at hu age of twentj^c, but died boinre die 
forfeitures wore incurred by hiififlcr CtJfaHdea\ or his brother 
Petet^i maniage wicltout coofrot (!)• 

The bill U biought by the perfoas who have married the other ( di 7 ] 
cluldrer, of Gahrid Tahaurdwy the ckicr, with ien/enty to be let 
into their afpccHre fhares forfeited by CaJ/anJia and P«/rr* 


a 

91 


(1) See Iltrvty w.^A$a% aate t toI« SauUy ard D^ethfy /IVMut^Th^fc 
361. ssd the aoHstthceadof thacca/e. were either marrteil ajter xiy or 
(a) JUaey msiritd CAur^, Sltaahethy cOafrlL 
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SQlkt(or Geoeril coooiel for ihe pUntiff: One point 
made by the de£eodanu> in tbetr anfwer is, that the executors 
nST fttll coofent: But he faid, the cafe of Fry ferfus Fmir^ 

I rr/u« I p9« was diredly contrary, for at the time of themar* 
siafe oeljr (1)9 thi muft be ^i?en, beeaufe then jt caeft 
ammediaeely go ovci to the other chUdren if tvnfint\ fo 

duK the executors upon eonfenting afictwaxds cannot bring a bill 
to take it from the other children* 

U^r9tUjliy\ttUit JFniteftj^ Jum i, 1743* Vtif enit ^84* is 
almoft in point, but, beCdes, tne executors do not fay, that they 
ap pr u vt of It now* 

From the moment of the ebildren^s marrying with confent, or 
•nival at tweotf^ooe, they arc mtiticd to the capital, and then 
there is an end ot the dividends t fo that ihe produce of the ftoc^ 
in the father*s hands cannot make a fund for the bencfii of thh 1 
diildren, as pxrt of hii perfonal edate \ nor u ill the defend intsbc 
iatirled to a ilnre of this produce 1 for this was certainly given only 
in tieu of mxintenancc, and from the deaih of the fatm r, the m« 
irrtft mu(t follow the bate fate with the capic iK 
Mr. Attorney General counfel for Pihr 7 eiw<id/ir» 

The firft namage w/Asu/ uas b) the fecond 

was by 

It rs infilled by the plaiQtif&, that *111 F^itt have 

forfeited ihcir fli im m the t joo/ i^d 7000 4 ^ ml fea llork* 
The qucilion thti> 11, Wncilicr P^ur ha, forfei m 1 or noi ? 
There ixa fx***! which the ^ciufemm on xlt fide hate 
mduftrinufly omitn d, (vdrAivr, ih u ihe e)»eeuf^tf fid M gfw / 'in 
any «ftee ef ih cifdth n\ and though it U4| dvtemuned m htf 
aeffus r^r/o, not to he ncteiT rv, yet ihai uac, bcciufc rtu 
uastorfciud, and it u, the liw fayi there, it is not ne» 
cd/iry, and t'l^rtlore, m thit cife, a perfon mud bung him* 
felf withm iht lerms. Hut 1 do not rrcolitfl u h*v ever becii 
deicrminid fo, where pcilonil ^lUtc has coma in qucftion; tor 
then It u in the auure of a Kgxcy, and mu ft be governed by 
rules of the civil law * Wheie die whole vefts in the ixcvutors, 
they ought to give notice, for where *liere arc legacies lu a 
w they are bound to piy them, dmugh not demanded* 

^ tfii ] Mr. Frewn on ih^ fime fide The wot<ls mmwerandprcfsrtM/t 
in the fiift eJaufe imy have mother conftrud^oo th m to extend 
m fcnenl to both claufes ind if it cm be conftrued to any other 
fliif I the court will incline to it>as forfeitures are not favcorttl, 
and tbit du teftator did not intend to involve the 1500/. with 
the 7000 /« 

He argued that Gs^nel TkhtnJcn^ though it was a cootin* 
gent mureft in ibcfe forfeitures, yet waa tranCmiiSble to hJe 
ftpsefentalives, as he lived to he ai, for a poflibiluy is alCgn* 
afafe ki equity, and the dcfendanis in that light are luiitled; for 
there IS 00 calc thit miLcsu ncccflarv for the perfon, who has 
• romingent intcreft, to be living, when it tikes place* F$de 
JUqgvcrfvs IFahere, Q^u inLe/d Tolioti tme^ liy. Qoehef 

(1} V« iforliv, fef. j vo). jju 
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IfTa/. 563. **¥»«■• 

. tknh five h ih iaecutere 7000 /. Sevihfinm 
irtifi H Irftnsfir loco A Setetb^in fieck U ^ the/even rbiUnnwi 

ibeir nJ^SiVt egee cf Honky-me jt^s er itfi ^ theg 

marrjtng toUb the eenjeml ije% 

As (his is given {ttvable it a. future time, thefe two different 
periods mull be conddered feparatelf, and relate only to die 
transfer eitlier at twentf-cne, if th;u uppeh firft, or on the dap 
of mantage, if that happen firft (11: and though there it a inar« 
riage wtboHt fet it is pafaW at twentp-one aftenrards^ 

if they live, to atrire at that age* 

Mr« ChtUe for Mrs. CnJtiMire Greydeftf Hii is a mete legacy 
and not given by way of poriioni Ibr the tcilator vaa not oUigea 
by a debt of nature to provide for them} and therUfofe ought 
to be governed by the rulea of the civil bw, which difeouragea 
forfeitures} efpoebUy with regard to the 1500 A to which there 
is no (orfeiturc anncs^« 

Mr. Solicitor General in reply (aid, that the worda mdntur 
i^nd fnprtiM have two different coiiftruflions, the word prs* 
p^rtien relates to the fliarei both in the 1500 A and the 7000/* 
and the word manner rdates to the time when it becomes pay* 
able, vb« the arriving at twenty*one and the marriage vuth 
epnfenti according to the rule dtat verha relata ineffe videntttr. 

As to what has been tnCfted cti with relation to Gefrvf, 
junioFi dial a fhare in the fcrtunca forfeited by Pevvrand 
Jra vefted in his reprefentatives. 

It is impof&ble it could take placet for CeffanJra and Peter 
both married before twent3*cne without content} and on fuch 
marriage it is given over immediately, fo that their fortunes were 
forfeited before die tune of vetting came, and are dierefore abfo- 
lutclygone, 

lioao CHANCtiriot, I X 

Several queitions hate been made at die bar. 

Firft, Whether there b any forfeiture at alL 
Secondly, Whac unli be toe extent of it. 

Thirdly, What fiiarea the portlet claiming under the forfeiture 
are to take. * ^ 

Now as to the/rfit it u eitrentely plain there it a forfeiture 
' incurred by a marriage etfitheut eoifentt or ctherwife this cafe 
' would not be eonfiftent with the reft of the cafes on this head. 
llivOnly eaCufe attempted to be made is, that the defendanta 
had no notice c( tbe emiitufi in the will of SoJomn. 

I fhall by this out ^ the cafe, for where there is a eonditton 
annexed by a will to a jbvife of real or pcrfotial eftate, and no 
notice requi^ to bt gtven, nor any perfon obliged to giyt noti^, 
there the legatee^ maft perform the condition, or cannot be to* 

* titled:* abd if thcy.do oo^ yehetc there is a devife over, a for* 

(eiture incurg,. . 



i * 









itCTT* 


t ftoj 
r»«»c Ar]l6, 

ttbi emditiooi 
ttii nftriCloAkt 
mAtiCtkfirmg 
wUl 


f^MASonUtlM 

fisS:'.;"- 


'61 tfie UUpgi dp I mf diWamce.zt ^ 
becwtAre^.wdf^oaal cftatt: and tbefemt w{»re nebcdf 
b booM tip give iipdcc> tlie parties jsuH ihcmfelfes talcp &o«^ 

it \m thi ncMfi^t fiiouMhaTe pfen MVw#i At tefistoj^ 
&M hid no fuch obtigatipn upon tliem^ neither do ihe execuu>rs 
tal^e any bcac&cial Intcreft^ whether At condition be.perCtfmed 
or broken* 

The fecond queftion is» What will be the extentpf At foN 
{eiture ? whether foTfeitures att confinedonljr^o the 7000/* 
reladon extend to the 1500/* hkewife* 

This is nc^ quite fb clear» but I atn bowercr of opinion that 
the forfeiture extends to both; nor tan I make any other con* 
flru^Kon^ without contndi&ing the teftator^s own inteiuioDt^. 
and making the .court con trad j A themfelvet* . ^ 

For the teftator^t putting the two fnau in diflerent claufef> 
was on account pf the gift of the produce of the 1500/* ftoA 
fo bis bibber during his Ufci or other^rife he wouUluve cbown 
thq ^hple into one aaufe. 

The original proportion would have been a divifida into fo« 
Tenths^ buy is diffotcrit when one or two or more of the derifees 
marry witcMt and therefore the proportions irife, and 

are to be regulated by the feveral contingencies as they happen. 

The word manH4r^ as has been rightly argued, takes in 
every thing« 

Suppdfe an eftate be limited to one for life, and to B, on 
ccteain condUions and reftridUoDS, and to C* in firmd pr4cdiBa^ 
this will take in erery condition and reftriAion in the preceding 
Umitatiou to £■ this ezpreflion niay be found in conveyances 
even to ibis day, but very commooly in admittances to copy* 
•hbldl* 

The third tiHKjlwf will be, what are the ihares and proportions 
the feveral panics clainung under this forfeiture are to take. 

Mrs. Crajden was married on the 2Stt of and 

P<rer tbenczt day» 

* It is lufided ^ Pr^s couofel, that be is intitled to a fhare 
in Cj^bidlu’s forfeiture. 

It would be. very extraordinary that Awr by making tw/dw# 
cvtftnt {hould foef^ his own fortune, yet take sdvanuM of the 
veij fame odence in hi$ fifterwhich he hii committed aimfelf. 

Sec* the claufe in the will, beginning with, afij in cajt anj ^ 
iht yUd thildrtnfiftoU dir, tfc. thifean srySorer, (5'c. 

* Vfhstis the meaniiig of the words ^/tnre sr Jbtresf VThj 

the whole diattbe childra lhall be mcitlcd to, as well theori* . 
ginal aache contingent po^os, ihali go and be transferred, (sTr, 
,tnd di^ brings it to die calk of My* U IFr«0{/2n verfua' 

VTrtttfJUy^ wbm I fktemuiied in the fame manner, on the 
.psr/^, wluch Is not at.all more general than the 
the prelent cafe* 

* ** And did thereby alfp give fo Us fold ^foopforsi in truft 

t^sfer, tfe* to be at refpedtK agea* of twenty*one 
*'years Jr 4 ayf*pf for."* 


word • 
in 




Il is Gdd ddi; U t copditioa aot annextd llie age of air but 
eonfined to Ae day of marriage only*V 

But if (hey many wuhbot confcUt beloTt ai^ the condition Si 
broke; kudu was the intentioa of the teftamri diat there Should 
be no new'time which Ibould arilci hot the legacy to be abfo- 
lutdy gone* 

. Tbrefoftf 4us nakmg a fbrMture of the iriiole afoMsthe 
abfurd conf^ftioni that they may cake adfantage of the tery 
fame breach of con^on which they have been g^ty of them- 
felfeii. 

As to the fcifit reladng to Ceirir4 I vn of Opinion» aa he [ 6ai ] 
attained kii age of tt$ that it felled in him, notwithftanding he watft thhu 
died before the contingency of hii brother and liftcr^i manying 
frithouc confcQC hsppenedi and therefore his reprelentadve is ^ 
equally intkled to a (hare of (he forfeitort with the other chil« icwfiadtfat , 
dren, u that fafl has taken p]ace» and the dying before makes 
no diOerencC} for where eithCT re^ or period eftate is giten 
opon. a tontingencyi and that contingency does not take tStd dMltedei^r 
in the life-time of tnc firlt derifeei yet tf real &> har^ if perfonai 
bU meuttr^ will be intitled to it; for dioogh in taw a poSibility Uttitcuw* 
is not alEgnabte, yet in equity, wbere it is done for a raluable ^ laUiliS* 
condderstion, i( has been held to be allignahlei and tnnfioiiEbte 
to the reprefeatatife of derifee* yiJ4 Tcrfus H^iUit^Wg 
3 Pi 131 (i). 

J^rd Chancfll^r dedsred Cimme} end hU vnft were intitled to 
one fifth part of the portions fo forfeited, H^f/hrn end bu vrift 
to anotlier Jifthg Smell end Mi rndje to another Jiftk (a), and one 
of the defendants, the executor of GetrkI die younger, to an* 
other /Jib* 

The (hare of Gabrid under die wilt h), his Lordlbip fsid, 
muft be devided into Jin fliares, and die forfeiting ^ildren mull 
take equally in this the odieri ( 4 )* 

(t) See'BattJW.DeMdit^niteS. (5) Aei u to the pmortioa of 

(s) Roit to one ot^ fifth, ud ** tbe forfeited Asm fo refted la the. 
Btinebet^ SdaO (0 one other fifth’as ** faid admiaillratrix of GairkITebmm 
idmiqiltratrix to Gairid the ion: fabjed ^ JU the iba.** 
to be dillribaced ai pan el the perfonai (4} Rig. Ut» A% 1741* fid* 673- 
efiste of Geirkl ToMTtfjr the foa* 


Aim. JAj ar, 1743* Xsitoringt. Cifi: 344., 

I N decree* to accosnt.before tMaSeri foroKrly therewaia Aiiiaitiatii>> 
chUfe h it, that if there ftiodd be Jiktutl ia 

taking ^ 'iccotfflt, the Miller ttiKht Sate tc. fjtectallv, bur<h^ y.., t&y 
creea now are drawn .up wftbout Uui cUnfe,.iM a hu^er nap W^dpi^ 

. . WWifc ' 



CASES Argued and TVWTWiiifJ 




Cafe 345 * PmJ fcrfiu Birtif Jidj lit I 743 t/Md fir Judgmetit* 


urhm ft&te r| ^ W O perfoni who are now bankrapta hired a Oitp of the 

^ plaintUT at the ntc of 48 /• a nionthi and exeaited e 
^^rtfr*partj^ by which the goofU to be pat on board were made 
liabk to the pbltmiT: feme inerclui>t% who live in the tPf/l 
Ewiim^th. bided du« Ibtp with goodii andaUowed the banknote 

mimmSt faAors 9/* a ton for tlie ciiriage* 




f mcf • 

hii iIkst ir< Mt 1uUe> tbclr pot m a««4t (• h6$tf dw aiiAtr'i itmvtip 

%n Ibhl* w fiy tht uAm tfct Irts^ hr die taw I ^ boui iIm chuttr* 
ki«b am the mdkr a rfeclSc iMn an iht i>ei% ka a ngbt m ha add la clw drO fl^e. 


whitb |efi the 'Rrdh.r a rfeclSc 
iha iib|«aa aT the UAar wUcr i 


V AM a m wm pM la ciw sm puce^ 

eThtfhmftBr waiAl hiaii wha Aaai aaly laihe 


The plaintiff that aa the bankrupts are not able to fa- 

thfv him the whole hire of die fliipi that the merchants are liable 
to ^ it in refpedl of their goodi» which are bound bj the chat¬ 
ter party* 

[ 6t2 ] Lord CiiAMcrLLOR» 

Twotjueftbnaarife tn thb cafe, die firfl between the plaintiff 
and the atCgneci of the Bankrupta i and die fecond between the 
plaintiff and the defendants the mcrchaoU* 

Aa to £&r the queftbn U, Whether the charter- 

party ti fuch a fptaiic lien on the goods as to pay the plaintiff, 
or whether the right is in A&r and the pbintxff flull 

come in only as a creditor* 

I am of opinbn chat the right is in die plaintiff, for as the 
bankrupu tnemfllves are bound, of coofequcuce the alGgneei 
are who ftand in their place (l)« 

But what feems to be of great confcnuence to merchants in 
general, is, ^Vhcthcr die cam h fuither Uable to male up 
the decency to the piainuff upon what is due to him for 
freighr, 

Firff, Whed*er it is liable under the general law of mer- 
diants* 

As to the general law, die cargo is no doubt liabk to pay the 
freight, or die eipence of carrying the goods* 

Wiiat occaCons the difficulty ii, that the 48 A a month b 
termed for the height of the goods: but improperly, for it b ra¬ 
ther lor the hire of the mip, the bannupts ^ng" at full 
liberty to put in what maffer they pbafed, and aJfo the mari¬ 
ners* 

in Mcfkj tU jurt mofititm, 496*p. Is feid, ** If a faSor 
^ enter into a ihai rer-pany with a mailer for fireighement, the 
cODiracl obliges him) b^ if be lades aboard generally, the 
** good^athe principati, and the lading arc made liable, and not 
** (he feclor, lor the fieigbtmcnt*'* 

* Now the prefent cafe b ftronger: the bankrupts the fadors 
cmer into me contra^ foe the hire of the Ihip, and the mer- 

(i) v* JCwfAi, sm 410* 


ehantp 



fAVt 


[«a3 3 


. io Time of Lofd OianfdW Haidwimb. 62* 

chants enter into a contrafi only for d>c frd^ of dw goods $ and 
is like the cafe of acommon canier> iriwre, if a perfon loads hU 
waggon, (be goads are liable to pay hiob 

'rhe neat confideratioa is. Wbefoer the bankmptt thettfelTes, 
by virtoe of tie chMrUr^nyt can luBd the goods of the nwrehants 
to aofweT the irdght* 

I think noto 

'rhe merchanti art no ioobi UiUe to My the banknptt die 
freight^ but it wDotd be bard to mike die gooda liable to 
fatitfr the plainriff*a demand* 

Cofldder what a faAor if* in the hook juft now 

cited,493* A* ** ^ ^ * iWrant created by 

** a merchan^a letteri, tnd^ taketh a kind of proviTion called 
fadonge % fueb perfona are bound to anfwtr the loft, which 
happeoa by ompaffing, or exceeding their constmi&OD; but a 
** firople ferrint or a^rcmict can ^y incur bis maftcr*! di& 

” pleafure**’ 

where a h€tot becomea bankrupt, it baa been held, if the 
oiercbanta’ gooda are not mixed with hb own, diey fliall go to 
the merchants. 


ChMtl' 

mt witaS with Ui, Uttf &ftU hAf9 tbaa. 


The bankrupt! made an agreement with the maftcr on their 
own account, and not cm the part of the merchants, and there¬ 
fore the merchants are oot liable* Otherwife they would be in 
the hardeft cafe imaginable, for th^ would he ^ble to an^ 
pritate agreement between the occupiers of a flup, and the env 
ginal owners of it* 

A.peribn that lets out his fhip to hire, ought to take care that 
the htfer ia a fabltaniial man, and fuffident to make good ^ 
hire, and it is hit bufinela to look into this, and if die perfons 
who hire are not co mpe tent, the mafter mult fufttr for hit 
negledl* 

Aiaatentfafe 


WWmrliUMi 
nifwUctpaMa 
ttkiem Uw 
Ufcrti luUbn« 
for If b* a# 
MtcMpennt* 

fu ^ 


Whitcrer hardAup Aerefore may he on one hand* to the 
peribn who lets out to hire, the hardihip ii much greater on the 
other fide \ and what girci an additkmal weight to the mer- 
chaat*s cafe, ia the great confeqnence this is to tnde in general* 

It ia fatd that fome of the derendanta, the merchanu, were 
indebted to the bankmpts, and therefore they might detain the 
gooda to pay therofelTes, and diat by the charm-party the plain¬ 
tiff ibnda in the place of tbo fador, and has the fame liea on 
^hple goods* 

A may detda g^a so pay piftome in any place, or for w Mm* 
falfige, hut more douhttof aa to any o A c r pretence* * 

mee verf^s % Verm 103* 
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Cafe ^4^* 
tWiir.H ^ c. 

Uii4b, jea.S.C. 
The ^fieA4l 
fAr,e unitt 
will u ft 

(pscrffe Irftey 
tv the ftftccit* 
(rJie*| end ihftll 
iWbeft|)|»lied iq 
•ftftnetAfiftnoi* 
cbc tvd 
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CASES'Argori ind Jhttmiati 


Jt^allfr vcifas July Itf 1743 (l)* , 

T H E qtitflions ki rhis caufe arofe out of the following will 
of Bfaufiri Btll, wlio wa$ initebtcd to the pluntiSV upon 
bond^ and fctl'cd in fee of lands in Ce%nhrtd^fiirt% Norfilk^ and 
Linc^npirti to tbe amount of 1500/•//f and pofleffed 

of a confideriible perfonal eftate. 

** 1 will rh;:t all mj efface in the countf of Linnlftt fufS- 
cienc part thereof, be fold as Toon as mj eiecutrises eonveni* 
** enilfeani for the payment of my lawful debts and the legacies 
** hereafter mentioned, and the expcncc of my funeral, which I 
leave to thvir difcretion : I give to Mrs. ^susm Marjl^dl one 
annuity or yearly rent*charge of 100 /.' to be raifed out r^lsH 
my eflatc not here after utherwife engaged in the county of 
‘•./i/f, to be paid her half-yearly.** 

Then he gives fcveral fpecific legacies and a miniature ptc* 
ture, and fevrral prints to cum MttrJbaU. 

Laftty, I appoir.t the abovcmeniioned £hwm MurJbuU and 
Dir^hj Btnufre jeinc executriaci of tins my wilJ, written with 
** my own hand this CvCh of Dt^tmhrrf 1 740.*’ 

On the a I of J 741, the trftator added thefe words to 

his will: ** And 1 give and devife to them all my perfonal 
** eflaie not herein before deviled; and then executed it over 
** again in the pre fence of three witocnes, whofe names up* 
pear under it.’* 

A bill has been brought by the plaintifT and other bond cre¬ 
ditors of the tcfVator, agalnfl Mr. who married 

Bnmprl^ one oHlie ciccutrises» and Jikeuife heir at law to the 
telUror, and AtftrJbt^B clic other executrix, to fet 

forth the cellarer’s perfonal cllace pnflL'flcd by them, and for ad« 
i.dnilhing of aifets fitHidcnt cu pay die plasatlGs, and for the fak 
vf the UtmiHjh'trt eHate. 

rhe principal quellion was« whether the perfonal cflatcnughc 
in favour of the heir at \zw to be applied in cxoueraiiuti of the 
real eftate. 

Lord CnAKcntLcn, 

That the perfonal cilste is to be applied for the "payment of 
il'rbts in the fnft place, is the gcniral ruW, and it is as ccitaln * 
ih.it a teftator caiiuot as againll bis crediton exempt the per* 
l\»nal cftAte. 

But u^inft his heir at law, or the devifee of his real eftate,/ 
h*. liny fuhRiiute the real in tltc room of the perfonal eftate, and 
charge the debts upou aoolhcr fund, which is not m its natuic 
prinurily liable. 

There arc fevera) diSereot ways of giving nal fubjeA to 

his debts. 

A reftaror may do it by a dcvlfc uf the real eftate for a term 
for years, in order to pay the debts) or he may do it by way of 

(t) Jh;;. Uh Bi 174#. fol. 569, 

. , clurje. 



ia the Dme of Lord Cluncdl^ Haeowicki. 
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chargCi and letU defcend upon the heir at law; or he may do it 
b^ir^ion onlyi without derinng it oeer. 

^ut let him do it by either of thefe three wayti (of which do¬ 
ing it by way of charge ii. much tlie Ihtagefl), yet neither of 
them (hew tlie teal cflate ia to be primarily applied. 

For if a man devirca rcil eftate by way of rruft, cither to he 
fold for a term of yearat or the inhericance to be fold^ if he baa 
done nothing to exempt ilic perfonal ellatC} it fliall be primarily 
liable (i). 

« iXc pcri^iU U fraU he 


WAtIKt T* 
jAcaicMf 


TlwpBth a ml 
be acvUei 

%o be 

if « Mftuor Kai 
aone oothingt) 
ijibk* 


The general rule of thia court, though dclivereii fomelrmca in 
one form, and fometimea in another, ia, Jiat the pcrfonal 
cHne fliall he applied, onlcfa there be ciprcfs worda,ornpl 3 in 
intention of the teRator to exempt hii perrunal clratr, er to 
gire tlie petfonal ffiatc as n f^f he may do tbia, 

as wall aa give the bulk of the rtal t^oU by wjy of.fpecifie It- 

inthoprefent cafe, there mull lie ^^anifeft plain 
intention in thla will to exempt hiaperfonal eftaie. 

And 1 am of opinion there ia fuch amanifcll plain intention to 
pire tlie pcrfonal eftate ai a fpcciflc legacy to bit cxccuuixesi 
and to exempt it from his drbia. 

Sec the devife of liia ellate. 

After giving fcveral fpccilic legacies, he fart laftly, 1 appoint 
the abovemeniioned limma Murjicll and D^rr^hj Etauprt joixtC 
exccutrlxca of thia my will. 

If the teftator had refled there, it was only making them 
exccutrixca, and the perionul elbte would then have b^u ap¬ 
plicable to exonerate his real* 

Jiut the tellator fome time after adds thefe words: Aftd I gnu 
and U them all mj perfinal ejlatt net Mrem hffere devi/rd^ 

and in a formal manner rc-exccutca hia will: and thia I 
nnsft take take notice of, aa it muU be made part of Uie pro¬ 
bate. 


Thf role I., per- 
tbeU 

be firft ijpJkd, 
UMicft there ve 

eijwO wot.’., 

or I pliln iau*.- 
C^dAofUie nEj- 
torto oMinpiir, 
or Id give it ji A 
ii»ebae Ugttv. 


[ 6 l6 ] 


'riiia it nri extreme ftrong circumftance to fliew the inten« 
tion of the teflutor, and indeed unfurmountable, and a niucli 
tlronger cafe ihan if inferted in ihc will when fiHl executed ) 
but if inferted at firft, I fliouldcvcn have thought it a ftrong cafe 
of exemption. 


(t) SoCew/rv^ Pre. Cha, a. (a) So Jd.ime r. jtfrrrrVi, i Aa* 

DJmoM V. SM:thf Pre- CLa, 456. Ftnub ay !• pi- 15. v, tPjadhaw, Vre^ 

V Chuhefirr^ a fVr«. e 63 . htapleM v. U4. 101. v. £rsriff«*itr/,rAV. 

Ca. frmp, 7 \ aoS. Hnjhevmd 451. StaArfen w,cil< idf^Ca Awp. 7 ^^. 
V. Pep«^ %P,W* jsf. Pfrnyfs^. ^tthfrt^ got. Pidfiftt V. Anu^JLyi txute j 8 . Bkkm 
.Jm, '301. BioJeael v. Bea^m^ ewi 79. Aucaper y, 

4wfi $73. Btidfmaa v. pep. 3 vot. I Bn. Lha. Ref. 454. Ifeia v. /kiV, 
ao^» Lml Incwfk'm v. (PBrUm, 1 IPi(P t Bn. Ck‘t. Ref, 60. Sec v. Haa- 
ii/ Ae^k, 33. b. C. . t Bn, CAi. Rep. mi, omu 4^9 note t. Ativer r. 

4; 8. 8. C« 9 . B akff 1 £n. Aetd^ 3 Bre, CAj, 

CAt./fr/. 144. 

Pp 1 ^fhe 
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A fWfliM nt 
ibc ml dhX 9 

trii will AM bar 
Utf ncithtr artll 

fiVAAMOMi bar 
•llWf llw IC. 
idvalft ih«M. 
i|W 


CASKS Aiftied tnd DttenniiiM 

The addiuraal * wordi upon the reptiUilhjng die wiUi do not 
meao what die telUtor had before fpedfically iifi£ed out. of the 
peribnal eftate« 

Making a proriSoB ool of hii leal eftate for one execotriT^ 
will not bar ner^ netdier will the fpeci6c legaciea given to one 
esecunix bar eiAcr of the reGdoe in the perfonal efbte, for 
the^ are put in to give one a preferenee of thr other (i)| and to 
diftingniAi their two cafes, for he intended Mrs» MfiiybaU ihouid 
have particular parts* 




iMilcdtfi|Wir« p«t i« sal/w ^fc Me i rnftftDct sT tbt adcTj 


fuyi anSea- 

cofcIravSaba. 


As the will Hood orginiO^^ die executrixes would have 
had* vevp little benefit from itj and therefore upon the re« 
execution the teftator threw in this daufe to give them the 
perfonal eilate by wav of fpedfic legacy; when this circum* 
dance is couGdered, iht cades already adjudged are not fo 
drong as the prefenu Adam verfus £f. Crf. yAr. 

a7t*tf//fir RoUst was a much weaker cafe*: thofe cafes, where 
reft and reGdue arc given by will, are the weakeft of all, 
and feveral caCes upon tbefe words, where it has been held 
that the perfonal eftate is not exempted from payment of debts 
in the firft plKe* 

AtcibtMttn! It is no ob]e£rion liere, that the perfons to whom it is do* 
vifed are made executrixes, for a teftator may give an executor 
cSa'^w aUo the perfonal eftatc as a fpeci&c legacy exempt from debts, as well 
as to another perfon* 

llie words debts, legacies, and funeral expences, are onlv 
words of ^ftUe, and no weight to be laid upon them* BratfjJt 
Terfua LiJIi the joih of Nevnnirr, 1731, was not fo ftrong as 
this, nor Ho//verfus drafrr, Gilitri 73* nor St^fWi verfus 
Cbi^/, Tfin* 1736 (a), thm was only a power given which 
fpeaks moft ftrongly that it was intended merely in aid of the 
perfonal eftate. 

The cafe of BwpMi verfus Wtnibfm^ Prve* in Cbmt* 101 • 
and WaimMri^bi verfus dnwlbwv/, a K«rif. yiBt do not come up 
to this, but are much weaker than the prefent* 

Upon the whde, a ftronger drcumftance cannot be riian 
the repubUQiing Us will, and an alteration from what it was 
beforei add u^Gi U is conftrued to be his intention to ex* 
empt hta perfonal eftatr in &vour of (he executrixes, the words 
are fruitlefs and vain, and do no more in their hvour than the 

(1) KAfBliMkhtn T. a ay. j vol. sa6. 

V. a 166 . Dote 1 . 1 (ay sea. 5 »C aKf» 

F W% 5je« ifmkm v. ^ yya. pl. ai» S. C. 

V if. by pis |ar< firvenl p«c«ai«y Ivaadei, laS sBer Snitli UaSi li mneW, la 
tniSAAiOitf SouSMlby aartsweartUtM/liu dtbn, kpcWi, mS Afwnlo* 
ycMni WuSavIfri lUIUi paSHajmti^aaSteaAoUAsBbfMkabMfiMA*. 

■pAChMSttiMlBtSit!i PwSti MtUrA^fdf^im^wn 

wSm JuaSfjMr MPvrrSr. %u jsM thtf iHi m 4 M 

•fWcftr&Ml^aubUi^ WtXtPiAMarycddcSfvIft, MSUuBllM.pafSawvra 
ta U fSf faSSw «f pIm W M Ml WArv SeviM, avt 

nSSst AfttfSiSurAiS. ^tpAivciiMlSp^jtlMtSf JUi&, lyt^. ’ 

3 wiil. 


t 6*7 ]. 



m ^ "ftose 4^:tord thanc^ fUt^ihcu* 



wU]« as ic ori(iful]f ftood wooU have done befimi therefert ^ 

thife wordi can have no odiff fignificados dun co exempt liii J^*****" 
perfonsJ eftate. 

The teal elUte wu ^ his Lordfliip decreed to be ibid, or 
a fuiEcienc thereof,' m the pajeoent of die teftater^s debts. 


it$rA and lllteheth tit Wifi fctfus Bitrrmt 4 t$d «r&rr/, Csfci47« 

Jut} 2b, 1743 « g Crf. A^r. 

) 9 *S^ 

T his caufe coma on noir for fiirdier diredioni after the ^ w* 
Mafter’i report, and it ii apoo this cafe > 


tf 

>f37* (Sa* ^ a«i< iMA'Ia Jtiytt*! Mff^h > 
> 


y$ttf Surrpw at his death left UTue 6ve children, the plaintiiF a ^^aaMn tt 
RliEdbftb Gjiit and %iihf and Mary married to and 

Ann to Eixoari which Gf^, fibn% ^09 and Atm were 
advanced by their fatbr in his lUe4ime. UiciCi|uw,ji 

M dit ttiiStttiiTpvt I whm toe if ck« ckiUm 4all tUO li,Mi bjr the c«ft«a, 'JtK. 
uke bf the vUl, ih 


He by will gave legacia to all his children, and to other 
perfons, and the refidoe of his eftate real and p^oiul he gave 
to his Ions Jsdn and Gyitt, and his daughters Mmj^ ERt^tb^ 
and Ann^ their heirs, execators and adminillrators, equally to be 
divided. 

The teftstor died on the yth of OAfcr, 1732, leaving ifluc as 
afbrcfaid, and Cyar Burrwt akme proved ^ v^, and poflefled 
hit perfonal eftate, which wai more than fuSicknt to pay the 
teftatorU debts. 

The plain6fiP*s counfel at die bearing of die cauft argued, 
riiat the teSator being a freeman of and kaving fuch 

iOiie as aforeftid, had not ppwer to difpofe of bis perfonal eftate 
by hii^, but die fame ought to be diftribttted according to the 
cuftom of the city of Zoadw, and the teftator having given 

f \\aX^tiS BiizahHb no more' dun 900/. on her marriage, which 
I far Qiort of what he gave the left of his cliildren, and not 
having by his wilt advanced her equally with his cKher chit* 
teo, iafifted the will ought to be fet afide. 

Tht defendants infifted that the mftator and the plaintiff 
jBinatetb before her marriage, togethe^ with Grsrgr and PbilRt 
Jtwfwwj, two ether childnm, before the teftator became ^ 

fmoun, entered 
did rek^e 
cuAon. 

The pl4i|uifi brought, thdr Intt 10 fel afide the agreement 
atid die will, and .that Gykt B att mn may account with die 
liintiffs for teftatoris peifonal eftate, and that plaintiffs may 
ring their advancement: wto f*oteb*po^ and be paid their 

Pp 3 * cuffomary 
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entered into aa agreement with him, whereby they 
tl^r fight to any part of bia perfonal eftate oy the 
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cuftomiry Aura of the tefiator^s perfonal cAatej ajsd of d\e 
dead man'a narti 

llie cauK wa« heard the jd of Fthruorf^ ^73?* wtiich 
tune hj$ Lordlhip deemd ** die agreement to oe roluntaff, 
** and under Ac circumftaitces of the-jpafe ought net to be con- 
** filtered 19 bindmg between the teAam and bU faid children, 
** and that ’the plaintiOs arc Intitled to thetr cuAomarj ffliarc 
** of the orphanage part of the reftatOT*9 cAate, which ti a 
mniecy of the clear pcrfonil cAatc; but tliat the plaintiAi 
cIcQing to claim by the cuAom, arc not to hare any 
by the will; and th it the defemUnN Gtlet Burrows, 

M Burrofi'jf Mmy fyc^lq/los^f and si/m the children ot the 
tcihtor« were to bent liberty to make their cle^iont whether 
th<7 will lake bj tlu will of the tclliiiot'i or by the cuAom of 


H he tlefcndanlfl Mirj jymiUJltn and Ann B/sfi hare not yet 
uiiiler the decree m ule their clecUon, wlictJtcr they take by the 
will only, or by the aiftort, hccaiifc they do uot know what will 
be (he confcoucnce of fiich cleQtoii* 

LonU CllASCKII.OK, 

The (]ueAiori itj *\Vhcthcr, when feme clcfl to tbule by 
ihe cuAom, and oihers to tike bv the with (he fiiarci of clw 
latter Ihnll go among the othert, or go according to the will. 

) thpugllt at fitA that it; ihouM go according (o (lie will ( but 
no cr^fc bchig circih and it not appearing to have been confidcred 
on the part of die {daintifni, 1 waa willing to give them time to 
hjok iiuo cafes, and hear >Yhat couU be aUedged iu their 
faroun 

Mr» Chiiti cited a cafe of RinvimfM verfiH Rawlinfin before 
Lord Hwsurt the 8th of July 1714 (i)« There a freeman had 
pine children, of whom one chofe to abide by (he cuAonii (Ik 
other br the wdll: L«rd Ch,vt»'tll>»r decreed tint cliild one ninth* 

# # r 

and the other eight niuths of the purldiial elUte tobefubje^ to 
the difpofition of the tcAaior*! will* 

This cafe has bw'cn generally cited to Skw the cufiom is, 
« that (when a wife U comjioundcd with) the orphanage is one 
t } moiety) but, arcanliiig to Mr. CfMfeU Aate of if, it ii acaie in 
prJntr I think it agreeable to the rea&n and equity of the thing, 
and that (be pro Tent cafe diOera eotlrdy from die c^fe of a wiib 
compounded with. 

In die cafe of Tcrfiss Tnonjend, 1 mt(\ opi- 

iiion nrgncsith fcciDcd to he tbe fame way) though this point 
happc’.iCil not to be material, aa tiu; eletlion was not made thpre, 
inJ fu Wits not meiutoned in the decree^ 

Kop«'ibnm Tbia is a qucAiotv not of iIk cuAooti but depending on iho 

conrr, which is that no gerfon flisll take by die 
UrM ' will, and a( the (auie time do any thing that Ihaltdeftroy 

^rtrujfilwwiif, • ^ Where' 


(0 S. C. cUeJ pTf. 0 s. 557* (t) f, MuHssmu « 581. 
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to tk That of LaU dinttlkit HAtvincrf» 




WBcre a (atber bai on]j difpofd of the tcftamentuj part, thcf t, 

ar take both$ but where be baa taken upon him to du^pofeof ^”*^'**'* 


mar take both $ but where be baa taken upon OHM IM VI 
both, thef cannot, bccaufe itiainconCftent, and noft one u-ar eUitRAor 
or other break in with hia dirpoGtion. ' • rf-cmui ™>jr 


uiu a^'a ;• in, 
wheA cbe Ufhrf 
bM «f tbi ttOAAcMffy Mif. 

^creforc I moA put them to male their cleSlon. 

^ chej tkH to ta^e by the will, it ii ouly a fubmiOton that 
their part lhall go according to cite dirpolition of the father* 

.. Now making the (hare ^ the child who eiuAa to uke by the 
will to accrue to tlie orphanage part, la, to gire it contrary to 
that deQion: it U not dire^y, but in cour«|uence, letting 
thofe who rake by the cuAom, taJw benefit by rcafOn of the will* 

But it is fald chat letting it accrue to die orphamige part, ia 
agreeable to other eafci* 

Ai for mmple, chat of a wife compounded with; but thia Tr^ciAM,, 
depend! on a different reafoti, un« tlw cuAom which dividea the wiredT 
teftator*a eftatc, in cafe a wife ii compounded with, into two 
part!, ai if diere wai no wife (i}: U hai been compared Hkewife nvi,*, u 
to the cafe of diildren provided for, but this alfo depeuda ou the 

ft * * tw»pjrn,.’Hf 

CttiCOmi ^ . .,, ^ 

The prefent ii a cafe of chihtren all capable of taking wltlna 
the cuAoru and depcndi on the cicdlion of die child, and not 
on the ad or the fadicr, which waa the rufe put by Mr. 

Jrvwe. 

b any wrong done to the children wliotake by the cuftom ? 

No certainly, fer they have all that they would have had, if all 
had taken by the cuflom* 

Therefore, at the whole depend! on the elcdicn of the chil¬ 
dren, and at all might have taken by the will fo may nnj 


wt. 


C } 


The difiindion between ada of the father and the children is 
plain, and the cledion being that this part njaH goby the will, if 
ibe court was to declare ihit this (liare Utould go to the orpha¬ 
nage part, it ia cootrury Co the cledion: ami tlKrefore, if there 
had not ^en a cafe in point, I (houid have determined it this 
way; and 1 dare fay at waa akcu to be fo at the time of pro¬ 
nouncing this decree* 

lliereforc 1 muft declare the ihare of jfwf who cTcds 
to take by the mil, acoutfi to the reftator*! clUic, and to go ac« 
cording to hU wUIr 

176.' Bmjhtmf t Fef, la* v* 4 Sn^ ChM, Rtp» /7.> 

CM v«*d«t/^, a y$j. 6iff. Umf v* ttmHtHrU v* 3 voi. 

Amk 430* hTmea v. 71^. «• jSS. 

waa. I Cfia* i?fp..i 85 * AjknaiMVW CUi v. Ami- 71;. 

V. Jims, I Bn. Cku, 481. Brmtk (1) ysA v. Ivtt, pnst vcl* 

f, I Bn, CU.Bip^ 588. A/iife 64* 403; RuA fl SmB, p$ji, 644* 

V. iaafe^, 4 Bn, Qh0, Sltf, a|« Fia(i 
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(lafe 348. titty mfttt ZW Win^or **i ttbtr^t July 30, 174^. 

T he H ffri tdtnt pleidt t pofc&aft of the eighth part of a 
Golherf I for a f aluable toiifidoratloii» whhout nodee* 

oBto oT tidt» It ii MImM «••*«» OtttwfM vU CMVf7«l M ItIM « 

iHtaecMitbBptfcMi teOi vim r«f«aAfcx te vf * Om M^MA^hln 
M4 Iwi htmOiTcrthatOBiUlctra AdwiUf (bM. 

Mr« .Mr/ for the defendeat went dikSj upon die pofleSoiMf 
. 50 ?ein in the letler of due eftate* 

IfOiP Chaiicii.i^x» 

Where you plead t porchafe for a Tenable cooficimtion 
without notice of the phintiff’s title, it U fufficient to aver^ 
that the perlbn who cooteyed wu feifedi or pretended to be 
^ feifed^ at the tiine that he eiecuted the puichafe deedi \ hit if 

the purchafer fett op a fine and non-claim u a bar 19 the plain* 
tiff*! right, it ic not fuficient to aver that at the time the fine 
wai leviedi the feller of the eftate king or grtUnJing H k 
conveyed, but you muft aver be wu aftuilly laCed 1 
it ia not nec^aryrindeed to fii| diet he was fciled in fee, for if 
you aver he waa leifed ae dr mrt tmmentp, W Jt/eifitn tnj/lttrtg 
qt/UanJhaiJit frwm/, at will do (i)• 

A coiilffy ji 4 Though the p}amtiff*e is a tc^ title, yet be is pro per in com* 

11 ig into this court, becaufe t&ts not a title of land, but oft 
nay le vakrn collicry, which is a kind of trade, and therefore an account may 
(bt btrf. be takm of the profi^ here (t). 

The defendant fots fim an eqmtable bar, and focondly 0 
leg^ bar* 

To allow the fiift, it muft be brought within the rules of this 
court* 

The firft objefiiion was. That there as not a fulEcient denial 
of notice, becaule it is hot averred the purchafe money wu 
before oodee, but only that the purclUfor had no notice, at 
iecScliwarvA- or before the tune of the ckccudoa of the deeds; 

(ICAI, )m imU 

•Tcr Atha Msusitwkficvtkspijiinnrefthi 


A p«rth4nr> 

4 tnpng tntMtt 


[*^31 j As it Hands ci^ du| plea, the mosey might not be prid bc« 
fore notice* 

And if it be the eftabliflicd ruk of this court, that notice muft 
neceflariiy be denied at or before the execution of the deed, and 
at or before the payment of the moo^ t 
Then there is not a prop^ avensent bere^ and therefore I 
am of o|Hiuon this dfmnt tf mtUe is not fiilSdent, oolds. it bad 
nnc farther, and' flieirn chat the purcha^ had no notice before 
be paid the monfy (3), 




Then 



ta die Taae of Locd OtMiefflot HilunncKt. 

Thai the plet muft reft upon the other her, which U % mm 
kg 4 loiiei and per it eqnallp good in cqattpi aa inbw, prorided 
it ia pleaded wiu proper aTerments* 

If it b a mere legal dde^ and 4 man hai purchaled an eftatc 
which he &ea him&lf baa a dcfeA upon the of the d ffH ii 
pet the fine arill be a bar, and not afid him widi Dbeice fo aa 
to make him a tmftee fisr the perfen who had the right, be- 
caafe thb would be carrying it much too far > for the ^fe& 
upon the face of the deeda u often the occafion of the nne’a being 
levied* 

If a man indeed purchafea from a tmftee, and leviea a fine, 
he {landa in the place of the felleri and b ai much a cruftce aa 
he waa {i): fo in the cale of a grintee of a mor^agee, though 
he leviea a fincy that will not difeharge the equity of redemp- 
cion* 

^ifitM afa MftpfWi kU Cm oU act iUckiffe tht tfdtf 
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UH Wiaawa, 
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ft ftA MM, 


«4ilidsM dM 

AiuoftbadM^ 
jtt tht Cm vilJ 

kr a W, tv thM 
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■ecftiw af Itfv* 
Am. 
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fnhtSkH InM 
a ttuatc vha 
UvUia aw>li 
Mfliwkatruiaa 
aikavMi tte 
fantMlot 

at rcttaposa. 


Dut there are fines and non-claim dut will bar, notwitliftand- 
ing notice at the time of krying. 

The material obje&jon waa that the plaantiiT only cfalma one 
8th part, and then it ia a fine levied by one tenant in common^ 
and will not bar the other* 

It b fo in many eafei \ but it will be carrvifig it too far, to lay, 
diat a perfon in pofiedion of the whole, ier^g a fine of the 
whole, fliall not bar (a)< 

The operation of a fine and nou^bim b not by turning it into Tm oftruM 

a right, but it b by force of the bar arifijig from the fiatute of 

^ 1 • * ” n« rTilm, ii kg 

adCaf Aiwdf OMm oT 


It hu been laid the ftatute of limitadona will not run agmnft 
one jmucenant, or tenant in commoa, unleli an aAual oufter U 
made \ and to be fore diere ought to be Ibme oufter) but if after 
fuch oufter 1 tenant in common or jotntenant contmuea in the 
pofleflion of the whole for twenty years, b b a bar (3), 

80 in die cale of a fine and non-ebim by one tenant in com¬ 
mon, it will bar hia companioo, or him who claima a fliare, 
if he does not call the perftm lerpiog to an account of the profits, 
for thb has alwap been admitted to be evidence of an adual 
oufter* 

Another objedKon has been made, That it could not be faid 
to be a mine open, becaufe there waa no coal way) but that 
will not hold, m dmugh thb ai^t not be fo great a temp^- 
lion to a perte to claim, yet it waa enough to induce him to 
make an entry* 
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6st OA.9i;-9 Af^'^aad DcteM^ ^ 
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^ BotutoUieob|eAien thjt the fineii ftoc fuSctcndT pleaded 
to be a btr» I own 1 eaifiiot get over becaafe lo pleaoing there 
itiiw CMtVia^ ^ the lame AriQnefa is eqoitf u io lav. 
tUinfuttf, Pot it ought to have been pleaded at an aAual ieifin in the 
felleri and not that he being fei(ed| or pretended to be feifedi 

Bat I viU not over-rule the pleis onlf order it to ftand for an 
aitfwet till the hearing, with lilKrtf to except, five ai to mattera 
of account. 

Lfird Chrtf 9 ctlUr the next dap cited the two roHowing ca&a^* 
fapport of the rule aa to pleadirig a line. verius Kaj/hn 

a Xajui* S29. £ari rf Zufftx verfua" > — — 1 Ld. Ra}m% 
310. ^ 
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l^ARK Wfjlanij on fua marriage with the dcfaidant in 
1709, hy manjagefetdement conveyed tehlong aDnuitiea, 
of ten pouiuh a year each, to truAeea, in truA to permit him 
to enjoy them during hu life t tlien to permit hia imended wife 
to enjoy them for Uerlife, with a remainder to all the children 
of the nurriage equally: I'hii limitation waa fubjcA to two 
provifcei: P/r/?, 'lh;it the hufeand and wife, with the con« 
lent of che truAeea, ntight diqK>re of thrfe annultiea nbfolutely, 
(and no provition li made for ujiy odier fettlcment in Cafe they 
did fo): A provifo, 'I'hxt it Aiould be lawful for Mrf* 

after the dtath of her huAiind, 10 Hirclaim the bene- 
6 t of ihefc annuities and hi fuch cafe Ihe (liould enjoy fuch Aiare 
or intereA of and in lua perfom) cHate, aa Ihe would be intitled 
to, in cafe he was a freeman of LwdM at the time of his <teatU| 
and in cafe Aie eWAed to take as a freeman’s widow, the an* 
nuiiiea were to go to the executors and adminiAratora of Mr« 
tr^Ufid. 

Abotit the year 17x0, Mr. without the confent 

of hia wife, fold thefe amiuities, and couvertedthe money, arife 
ing by faie, to hia own ufe. 

in 1741, Mr. IFeylandl upon the marriage of hiacldcA fon, 
fettled 5000/. old and new Sattth-fia annuities upon himfclt fon 
Ufe, then upon M». IFfyiand for Kfc, remainder to hli fon for 
life, with remainder to hia intended wife for life, with remainder 
to tlic UTue of the marriage. iAcm , . 

In 174X, Mr. WrjUndy who never waa a freeman of Lonthn 
d»e*l inteftatc, leaving a widow and fcvtral chi Wren: And this 
bill waa bmught by foine of the children,* to hare an account and 
diflribuuonot hia cAatej and the two foUowing points were 
made. 

». iCim. .f.b(ffiW tV ftitf atiBuUy «J<M loW 

the Company,' and reseived ib. 

A. tkii wiTe BM(yan&o,tbeieby (obucwa.fr'. 



ID jbe Tiaieftf tort HAtpwicn. 





Whether the e^lite for liftt Hmited to Mrs. Wtvtiv» v» 

by the fctOemCQt in 17411 ie not be ukcn m efaeiifa^ion ^**^^**» 
for* her intereft in the long iinouitiDiv in the fettlemcnt of 
17099 end confeqocntly obliged tO bleA whether fhe will talce 
that, or come in at e freeman'e widow^ and ware the benefit 

StcMiUf^ Whether before die fon nn bs admitted to come In 
for hie ihare of the inteftatc*e cflatCt he tnofl not bring in the 
whole 5000 A old and new Soutb^ca annuities into hotchpot, 
or only Co much as his eAate for life in thofe annuluei U 
valued at. 

LoRU CHAHCRtLOt, 

I think the wife under the fir ft fctticment might, if ihe waved 
her annuity, rake her /hare ai a freeman's widow, and allb 
her (Itare under the ftatutc of diftribotioos in the teftamentary 
third* 


As to the queftion of fatlifoQion ft}^ I am of opinion tliat 
fhe muft make her eleAion; and that tne provifion in the feoond 
fettlemcnt, is an implied Catisfa£tiou for her intereft under Uie 
firft* 

By the firft provifo the fettlemcnt is entirely in the power of 
the hufbaiid and wife, for if they foLl thefe annuities, there was 
an cud of the fcttlement, and the children could claim nothing 1 
and in fuch cafe, there was an end ol her election like wife, for 
tlut Tuppofes them As ^ at the time of his death* 

bo if, after the death of Mr. fhe difclaimed thefe 

annuities, the children could have no benefit of'riie fcttlemenr, 
for in that cafe, they were to go to the eiccuiors of the buf- 
band. 

If no fccond fettlemcnt had been made, (he would have had 
a right as agaiiift her hufband, who had difpofed of thefe an* 
nuiries without her confent, to be fatisfied for them out of his 
eft ate, fubjeQ to the elcAioii given her by the d<.*ed* 

This Ihcws that the hufbaod, by his difpoiition of them, be* 
came a debtor to her for this provifion, and muft be ib cuoGdered 
at the time of making the fccotid fcttlement* 

The queftion then arifes upon the elfo£l. of the deed, and is, 
whether or no fhe can claim die provifion nude for her, as a mere 
bounty, and alfo her fliare of the perlbnal eftale, by the provifo 
in the firft decH* 

The general rule fs, that where a party to a deed is obliged to 
do a particular thing, for the Urnefit of another, and he does 
a tlpog equally fatbfadory, the intent being anfwered, this court 
will prefume a fatisfa£Hon by implication: Some exceptions I 
allow 10 this rule. 

Now, if in this cafe the hulband byhisaQ was becoiQea 
debtor for this provifion, it is the fame as if he had, by the srw 
tides, originally been bound to make it* 

If lie had ttcen fo bound by articlcii or a covenant, I know 
po cafe wherein this court has not confidpred fuch fi^fcquent 

(t) Fiiii 4 Mtt 1 vol.'^sfi. tad notes. 

{cttlemeot 
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fiKtlemeirttebetlkn&aioa; and tdiok ^bdng bound to ^ 
kbjr Ui o#a aa.u the fine Atog: StMpole $ ceMnint to fettlff 
bndsp and the p^on firi&r? Itndi to deimd^ it 11 a prefuoipaife 

fatUI^OQo V. iyUeackf^ 1 Fmt, $58* f. ARriw, 

1 Ftm, 555. and ihe cafe of Brtvm ▼« 2 rfm* 498* 

comei werj near to thia (1 )• 

There IS no diftrence betweeo a deed and a «UI| except 
«M a Mcir prefumptfon* of fatUfaAioa b ftrooftcr in the cafe of a 

i«ibc4dtJ« deed| tbanofawUl» ivhere a boucuv U fu^ofed to be inteniM* 
MtChnoTi V 

villy wkM « aoM(7 k » W uieM 

Tochifi it has beenobjefied, that tint cannot bo a fatiifac- 
don to Ibri becaufe U cannot be a fatiifa&ion throughout! (tva« 
to the clutdreo] t and the role Im beeu laid down^ that the 
fariiraAion mult be connnenfurate (0 the tbin^ fatUljcdi and a 
total fatUfa£lion to all tlie panieat uul here it u no fatU f adlioa 
to the children 

But the children hj the firll deed were leB abfolutelf in tbs 
power of the huiband and wife, and if (he eleQed her widow’s 
Ihart! thcf were to be lotallj deprived: Mr. therefore 

had no reafon to think himfidt bound to fatiafv thcmi and it was 
the fame thing to them^ u they were indtled to an equal (hats 
of the re(idue» 

Bat I think that the role laid down it not a right oiiet the cafe 
of iFtkach tw H^iUtdut it contrarf to for mere waa a con* 
ftruAive CicUfeQion! not ctvextenfive with the deed to alh 
Where lands defeended have been held a fatiafa&ion, I know 
no cafe where the court have dlreded a (ettlemeM of Uk^ laitdv* 
fe ai to anfwer the remaindera over, 

1 think therefore that this provtfion for the wife is a fadi- 
faClion for her demaod! under the fonner fettlementj but fub- 

I eQ to her power of elcdioof which no a£k*of hit could dqtrire 
ter oC 

Ai to the fecond queftiooi What the fim advanced it to bring 
into hotchpot; 

I am of opinioni That where afether makea a provifioo fora 
ZuS^r^Urf ton on hit marriage^ all tlie lunlutioni in fuch fettlememte the 
|oeo/« eidsAd wife and children of fuch fen noft be coofidered at part of ihac 
advancement) and it it not the child’s eftate for life only, that 

ekg ^ on ought to be y^uedt mhd brought in (a). 
ir.*i wife for * 

nfopf«a34i»4rrwhUfoBfoc nfe, wkb wawntet wbkUlKftt«d wUe forlifoi «lib mdat^r w ihi 
MTut of (he aufrieie s A'w oofyA mmth m tii ^auJw Cfo k miafktk Ji vakof fhi 
5000 4 *191 fotwaf tw.'M Mre «ae>a MVte 

avaui. 


t^JSl 


iTrSobk^*! 


tom 


fl) t.PUmrtt f CerV p)uw69, kii wife tkiUrent 

F }a4« oote i. La ia tompniing and fetiliog wbareof the 

} vcl. 419. plaiotiff wai CO be charged witb iheyWf 

(a) Hii t^Ibip direAed the mtlbr toLa thereof, dedodiag opiy the value 
ki a valee 00 the Ciid 5000/. b. 8. of the eftate tod letervft limited 10 the 


ataoitiei fetthd in 1741. fee (he benefit plaintiff’1 facber fpr lifej.&r* 


The 



tn' Chrwfcr 


The iDtenr of the ftetott wu to inahe lA eq«al| and if a 
dauebtcr’a portion wu corenaht^' hf her huibanct to be hid 
out la Ufi4 and fettledi it will be ftfj ftrange if that Ibaiild 
make any aldmtien> or (ire her a better rigbt to the refidoe of 
her (atb^a eftate- 

So if the foa had died in the life of the ftther* leariog chil- 
drcBi it hii advaocatnent only waa to be brought in, they would 
be obliged to brinr nothing into hocehpot, and yet would be in- 
titled to an equal Stare witii hii otiict children, which would be 
direftly contrary to the intent of the ftatute* 

Lord Hardwch dechred^ ihe pnvifim made fw the it* 
ftniafit Ann Weyland, the hj Mark Werland, the inief» 

Sate^ in hi/ Itfi timef ty giving her an e/letijir ti/e M/ir50Qoh 
South-fea atmai/ies^ mentmned in the deed ef tie iph 
17411 eught in e^uitj t$ he eenfdertd^ at a fathjMion te her hr the 
ten /eng anniutiei^ ey toL a year eneif JeU/edhy the deed tie 20th 
March 1700* 

But the defendant jfnn tFey/andf the widow, having ftgai* 
tied her confent to relinqelAi any interell or benefit in the yocol* 
Bcuth^ea annnitie/^ and to take a proportion of the inteftata'a 
perfonal eftate, as ihe could lure claimed, or been indtlei! to, 
in cab he had been a freeman of Le nd m at the time of hii de- 
ceab, Lord ffardwieke declared, that (be ta intitled to her 
enidevf^f chamber and paraphcma/iat and to one-third of the clear 
furplui of the inteftate^a perfonal eftate, and to a third part of 
another third of the faid Airptui of the perfonal eftatcj and 
dut the dirideoda of the {oooA Sottth-fea anniudea, which had 
accrued, and Aould accrue, from the death of inteftate, 
daring the tjh rf Aon Weyland, the vndew^ ought to be paid to 
the admini^rator of Mark We^and^ and confidertd as part of 
hfi perfoqai eftat*} and decreed, that thewidev^e ehanier and 
paraphernalia be dcUrercd to tim H^ejtand\ and that the clear 
furplui of the iateftate'i pcrfodal eftate, after payn<nc of his 
4 ei^ be dirided into thr^ equal pam, one^rhird whereof to 
be p^id to jtnn JVe^landy the viidavii and one other third to be 
divi^ between me plaintiS' and the defendants, the other 
children pf JIferd We^emd\ and the remaining third, to be di« 
r)ded into three equal parts, one third whereof ji to be paid to 
faid Ann We^ndt and the other two thirds to be equally 
Rinded betweenm plaintif and the defendants (i). 

(1) X^. Lit, B, &]• 3^5. 
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C»fe 35 ». ^DuktrfSl.JJhiftyaXiuMyiCmlmeBtati^aHjelherit 

/UnM7 t6» 1743. MLir 4 Cb<mtaiet>t H^t^ ljCu^nK 

7 ) {■^^•^Dutcheft Dowager ullt.AOmX made kerwill 
^^’ 734 > ^ difpoGn^ thmbfof forae ofher per* 
^jiig kctt foru! dlatc, as to the rcCduc, fays, « My intention is to difpofc 

®! “dicib, Ggned by me, which cSw 
tiMa ^ ^ codicils, 1 do darcQ and appoint to be part of, tndr 

” h" ** “y **“ teftamem, not- 

2Z,^rfihr “ w‘thltanduig any defett in point of form, or otlierwifc." • 
nkt^oiuitkf 

Mieii It «»B k Am It wu tb« tcfalot'i lattAtim » 
or re<iw/uM> "lim. w pna hr « Ui, due by 1 44 ndkll, m aM tddl. 

WtmsBMAtedoact. ' * 

U|»tki ItU ( 0 <^ AT 99 fillip |ivu by cIm UA, thu bvUv CM odidl. m not iS. 

lltiMulj htt^MCOsyOMi, orSittumlMaH yr»Ma». ^ ^ 

On the 19A of OBohr 1738, foe made a codicil t in 1740, 
Md 1741, foe made two otben, not to the prefent nurpofe: 
On the a4th of Sepimbtr 1741, foe made a founh codicil, 
under which, the particular legatees claimed aiUlitional len- 
cica; Out the rcGduary legatee contended it was by the fra^ 
and meaning of it intended to be fubftituted in the place of the 
firft ci^icil: After long aiguments, the Lard ChmetUar 
declared, he thought it a cafe of very great difSculcy 1 and took 
time till the dth of JAj 1743, when he gare his opinion, 
Oaling brgtrly the two codicils ( c*ie materisl parts Whereof 

arc as follows j comparing each article with the onpofite 
culufluif 0 ^ ^ 




b tiM Time -ttf Lord' eteceBsr HAi^ctr. 


Fir/ Cm&i 7. 

By virtue lad ia porfQinee of tbe 
powtr refeired in «i11 

ind tefttaietiri I do dedirt 
that chit writing ihill be e co* 
dicil lOp aod part of mj wUI t 
1 ^te and be^oceihp vtM, 

To Lord ffemy SfontM loeoA 
Tolord'Gffr;fa » lOOOA 

To Lord Ahhrry « ioeoA 
To Lord tool worth ofeu 
thcr pidureii chiDa^ or jipu» 

To Lord Sif/^iool worth of 
cither pii^^um^ /ursiiure or 
plate. 

To Lord Jamff too/, of plaie» 
bcoktp or fumitorCe 
To Miii Canlhe my ilo^Ic ftooe 
diamond rin^. 

To my cldell Ibn my ruby rinfe 
To bU wife my emerald ear-rin;^* 
To Lady LbV my ruble car*rinfi 
with pearl drops* 

To my woman»500/. for 
her liili^eotf boneft^ faithful 


fervice. 

T0 tM Dkitui zoo /« 

To DU Jri/i ^ aod. 
To 'ftmei fitckimH — 50 A 

Td a^ttr (he cook ~ 50 A 


I'o all her fervanti one year*i 
waeei. 

To Kvxral perfuna lefaciea of 
china* 

*Vo levrral perfoni ftnall tepcietp 
both fpecidc and pecuniary^ of 
whom no notice h ukeo m the 
fourth codicil. 

And now 1 deiire that tvhat re« 
naini in money* tfe. may be 
applied CO che btt ufe, for (he 
odvanta^ aod iocreafe of Mifs 
Ctfuiiitt St^vcUf i *1 fortune, 
tsnicli I leave to the hdcittyj 
dilcretieo* and care of my eze- 
.cuton aod Jbnt, Lord ythny^ 
Aera, He 9 »y, aai 


' Fmrih OJiiii. 

The fame ietrodoflioof h v^m 
r«r» fSo 


To Lord Hfmy — 5C0 /• 

To Lvd Gttrgf ~ 300 A 

To Lord Aikttj 300 

To Lord ytr$ rooA worth*of 
either plAorea* china* japan* 
or fvDUare. 

To Lord 100 A worth of 

either pidurei* place or foroL 
ture. 

To Lord yowe/ 100A worth of 
furniture* china* or plate* 

Tbe Jcnciei to Mifi CoraAw* her 
eldeS foo, hia wtfci and Lad.'r 
Diu in the fame words ai by 
the £rft codicil. 


To my woman Wtlh 600 A for 
her diligent* honeft* faithful 
fervicei. 

To CWr^er/ve DUht^t too A 
To DU Wifi ^ looA 
To ynwr S*rLnw// ^ SoL 
To Frs/Kti Birtr the cook 50 i. 
To T. yMer toA and to the reft 
her Icrvants one ycar*1 wages. 
To Lady DUaa all her china. 


And now I drftre (hat whatever 

4 

remains in money, «r. may be 
app^d to the belt ufe* Ibr ihe 
a4d|||ige aad iarreafe of Mift 
Ceyanr Bts^tUrk *$ fortune* 
which X leave td the ditcretioni 
care* aod £delity of my eze« 
Cucon and Tons Lords Ftre, 
vidaev* and 
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Upon dtffe two codadlsi the prisctpal qneftion thit im been 
mide i<i Whether the legaciet gifcn by the. fourth eodicil to 
the fame peribne, to whom kgaciee ate alto pven by the firft, 
ought to be confidcred as additiom to, or idempttonsj or raria- 
tions oS thofe legacies given by tbe.6rft | and this queftien^di* < 
Sides itlelf into differ^ psnv| acemliog to the nature of the 
legacies, vh* 

Fh^t Where the fame fpecifie dung, or corpus is given by 
both codicils t fof inftance, the ruby ring, there, in the nature 
of the thing, it can be bat a lepetltl^ mere being no prAvfB 
there were two ruby rings, or ue like (!)• • 

SeemMji Where legtciea of the lame (Urn of money, or of 
the like quantidea, or values of things, are given by both, tf 
thefe had been ioferted in the ftipie writing, all the books of 
the civil law agree dwy would be only repetitions, and not ad- 
didona, or dupticadons; and rathe r^onof the thing, and ac¬ 
cording to the beft autheridcs, thefe legacies being in diflerehc 
Wfitings, will make no diSmnce(a), unlefs U could be (hewn,, 
it was the Dutchc£i*a intention to make them additions > infiead 
of that, I think her inteodon appears to the contraryt 
Thirdly^ Wlien legacies of greater fums, values, or quantities, 
are given by the laft, than by the firll, I diink ^s falls under 
the fame rule, tbt they are uot addidcnal, but augmented 
or increafed legades. 

FmrtUfi Where legacies of left fums, or quantities, or vs* 
lues, are ^ven by the Isft, than by the 6rft, 1 dunk t^fc are 
not addinmaJi but according to the circumftances, and the 
intention of the teltatrix ademptions, or diminutions prp fnntp^ 
My reafons are borrowed frum the teat civil law, which (as 
St often happens) rakes thefe di 0 etences more rationally than the 
commentators do, and in this (have been a(E&ed by an eminent 
civilian: That text puts it all along on the intention of the tef- 
tator, and on the will and codicil making but one inftrument, it 
turns the proof rather on the legatee, thw the exccutori Dige/f^ 
30* !• D< Ug^is Vfiiti Lnt 34. Siiodem rti 

fapiut Ugjitur in t^dem tfc. ad Jinm% Dig* Lih* 

34* T** 4* dUmindiit vii trsn^erendis Ugeiii. LiM 31. Du 
JUt* ia« Tn 3> lie tf pr^un^enihuu Len li.Zlr 

Ugttte in tf re eedkiHie reii 8 e% in Gf/tefreFe upoq 

thia law, he laya it down, that the heir is not bound to prove 
bolhthewill andcodic^^)* 

There is axmther lain|Kdie D^gefi* Lik* 31* 7 . i* De Ifgetie 
etJSdei emtmiOU^ £#r 47* Dr dmhn eMm^aruj Biit0 TeM0 


(1) I Fru CU. Rif. 593. 

(a) Lord S 0 k&r/t io hmi^ uHeffm, 
1 6n^ CM. Am* 397* read this paflage 
from liOtd AMavrtfsorigioal note thus: 
^ f an of oMoios, ibac apoo tke m(bo 
of the tiiog, aed accerding to the 
bed writer^ tbek Icneiet Msg ia 
different wriungs, wifi make oodif* 


** (erencs m tbu eetfe.** 

(3) Lord Hnrdwey qseted 

imm bnrafmrm prsMrr imaMem 
jMi imetiiri bat did M fpeak ^ 
pfuviog both eiJl aod eodicS^ « hg if 
repftfeoied tu do is the Jtpoft** 

I^ord Beth&rji lo ihe aboTf •aoiked tdk 
of AMp* T* Haffnu 

iffimemi 
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te/lMienti ttdtm imfm tmmfUru Km^nfirifU,- pttruft- ^ 

utHUt pf^ltnifUur^ in ^uru MtkM^ im a&rru pdipfogitUa ffurti * 

Ifgati/untTithi utrtmt^ ifgJttim niiik tmJt Mtiitri Jid 
tmJ$ quiifqiieginU > 

There is s law In the Ode more appofite than anjr yet men* TbemSttika 
lionedt JUt> 6 » T* ndici/lu Lm 3 * e$dKHlij ctniro^ 

ri&Tj CifM fr^pcnatUf pafilUnm wdr^um mainm tem p o* •st c^kS'fii? 

rihu ac djfifdi yo/uM/oii^ duu eodieiiUt §rdmsji | im dMum mn mi U, 
vemt idt qycd prmi e9dkiJU infc r iffirwt^ per eimf m quem poflta 
yfrrWs v$b/ttMh ftm tmdulirat^^ a pfirrie tenere iifertpat^ cm* «r teftm 
trariam voluntatem «ii/i«/| rtvecaUm t£i» 

It appears to me from hence, that the tnie ink which re* ^ 
fults iram aU cbefe paflagee in the GmSt and Pige/ff u thii, 
that the apparent intendoa of the teftator mail govern in double 
legacies ( and though molt of the commentators fiij, the proof 
is to lie on the owr fide, yet they toe pot it upon the iu* 
cenrion. 

Hits being fo, confidcr, fccoodlj, the internal evidence 
(i) that appean upon theft two codiab, to ihew it was not the 
intention of the teftatriz, all theft I^ides ihould Ibod to* 
gether* 

The fnme of the will is conGderable, for Ae gives no lega* AcoStdiJvb 
ciesby that, but Aews her inteoiioo to give all by the codicil 1 iounreafirt. 
and though a codicil is in its nature part of the will, (a), and an 
eitenfion of the intention of the teftator, yet ills made (IroDger ike iMnUmsf 
by thia eapreffion of hers, et intffc videtur^ 

1 have looked into a large number of the commentators, upon 
the civil law, who, though they have thrown a great cloud upon 
the teat, yet ftem to agree in dus, that where it is in the fame 
turitiag^ there can be but one legacy demanded (3) \ and here 
Ac has made no codicil, but under t^ power referred to her by 
the will* 

But what creates a more material obfemtlon is, Aat fhe haa* 
here, in many jnftaacea, given the fame fpecilic things by 
both codicils) and the quantities and values of the goods are aa 
to tsro thirda the ftmc, and in theft variant only in a fingle 
circumftaocc) for mftance, lOoA worth of pft/r, hmks, pr fur^ 
lu/MV, in one, and leoA worth of fitrniture% chinas er plait ^ 
in the o(her« 

Now, can it ever be imagined that fhe would have done (hh» 
if Ac intended to give two legacies a. Aa to Lord Yen^ her 
meaning itiuft be to eatend his ekftioi^ to other ftrts of fur* 
niture) for in the firft codict), it is to lierd Yen BMSf/rri, looL 


(1) ^ Tbn Lord ItaeMehe eeafi* (s) hdkf r. Iheper, % P 

** dem the iateraal evidcace, and ad* (3} Oartk v« and 

** ded, the pmmr r^r^nd w ker mJttt Grtmamd, 1 Sea* Cim% 30* Bat 
^Per rattoi H mate them m fieri wheie a larger legicy ii gives aftar 
^ iqd r—to tfi** which words are ocaitttd a U6. Qmj v* /Ar, a Bte. Cka^ Mip% 
is iht report, ^tr Lord MaiParfi^ in aaj. 
dMsr e, &/M« 

Vot, U, . 
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^ Dlikt ^ mrnii 9 f mthft fiButttx th\H^ ir/«^«..and iB the tounk codklf^ 
¥.1«6*C * ^ AcadM^ looL wtih ^ /Mwr Mndy «r 

BsAvctiis* w'hr m hm% 

Afioc^r ulbni »k 1 Hilt (Ironfert arifetoiit of the Mf of rho 
codicUi thenfetfcft and diat ii» 3 ie legacict to lier femott, tod 
pamcoUriY to her woman Wfhh, 

By the nrft codidli flie fay$, I give H Webh* 0 

leg^ ^ 500U fir her diiigtMix Uttefix fmihfi$l fervtce: Bf the 
f^rth codicUt fkc fay$| I give te mj vmnan Webb it itgaey 6 oq/» 
fir her SHgentx hmefl% faiiifii firviee* 

Can it be cooedved that Ate would give thefc two legacies feb 
Mn« ttWf and all for the fame caufe. 

wacN wMtwr Noir> the commentitora on the dfil law agree* that where 
foMM rm" another legacy is given for the fame caufe* though in different 
c4ur«i dMihSii inffruinenta* there (hall not be a double legacy (i)« Mimcliue 
ai/FervAi iaftau. de fr^/umptiem^uex in the margin of Svinhimf 4U edit* tou 
ftiHikicw'a As to the legacies of one year's wages toiler lerrantst which 
4o»Ue le|*ey. is an ordinary gift from perfons of rank* it esn never be ima* 
gined that the intended to give inorci and dierefore this U a 
Brong co rrob o r a tion of my opinion as to the Mint in generah 
As to the legacy of the relt 4nd refidne to Mifs O^ine Beau» 
rt^ucTwliilSr r/erk, which is iefiJtm verhie tlic fame in t)ie lirft and fourth 
itNiUmyirSit codicil* it IS only a rfpetifi$H^ und may ferve to explain htr 

meaning as to all die other legatees* and makes it inanifeft (he 
intended toy^^fVerr one codicil in the pbee of auoilicr (2)« 

thrift luUnJiS to rubOiMc eu U tXc fLi«e oT Uk Mhcf> 


ITpon the whole* with regard to the legacies of goods* or 
money* where the fccond is Icfi* it muft M conddered only 
as a repetition* and conftrued ill diminution of the former pro 
U»Ui but where it is greater* then as an augmentation* or ad¬ 
dition to her bounty* 

The greaeeft dUEculty is* as to a legacy given to Mr* JFiJi 
by the StH codicil (rubfequent to the giving therein Icncies of 
jooo/* each*, to thr« of her font* as aforeuid) in thele words* 
V 1 now allow of aoA to Mr. of the 1000/* I leave to 

f&y three fons* to be paid quanerly* for hit life* or till fome 
place* or other provifion be made for him** ' 

No manner of notice being taken of him in the fourth codt- 
didl* he is conlequently to have lus lo/* a year-* but then* what 
fttud muA it come out off 


(1) This dodriae wu. admitted by to the ft me perloB who ts a legatee in 
Mr* Jadice A/m in Hmi^ v. •HstHtf the will, fpeakiag^/ft^W/rr* it is an ac- 
and oy l*ord llBcrBw in Mjdges v« iUw- eamaJationt and it it iDeoDibcnt on the 
ri/mp i Bro, Ch^wMep, 39). . execnor to prodaec evidence to the con* 

(a) Comteii it* E^Iif' iUdaotf I £ro* Mry if he comceii foch aecaDulaiioaft 
Chmp Repp lyip.Crete v« t Bre* ff^iuhp Hevtetif t Cha. ke^, iMep 

Chm* Jtes. f ai. Meggridgit «. ThmekvteUp v../diVmt* 1 Bee, Che* JUp* 390. FaUer 
I Bret Chit. Rep. ftf. dot the mcral v* Mmpirp a Frf, a4S. Ridgu v* ilw-- 
KBle fteai lo be* .ilti who* a tcllacor tifmp x Bre. Chi. Im. 3I9. Fn v* /W» 
^vti a Irpcy by t ladiVi/ii well at by .mid, 191* 
n^vtf* wSetw it bo wrvi 4 ^'or 

Tht 
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'The two fbfii* Itfscifti o£- toooA eocb| bebg dov ftiucti ^ 

to 300/ wh I ml the third (Loof ^^e^^e) leplcd by hie dnth ^ 
in the lifetime of the duicbelii) die ftn£l rule of tqyiry muft ItAvctusi 
be,Served) vki« At die fi>a»* legtciet ere dimimfhed in the 
proponton of three tenthi eech» let each of them pay only three 
tcotheof theoo/*^eM« and the .Mher &vcti. tenths be paid 
out of the reridoum of the peilbiul e&atei which ii augmemed 
bjr the varialioni« 

1 Ihall but briefly confuler the ca&s which hare been cited^ 
agaioft the opinion I lure given with regard WfieJotfU^ le* 
gactec* 

The firlt authority was SwMktrm,part y.e. io« Jil» M, j;o» 
who fayii that where a certaio quantity la twice bequeathed, it 
ia twice duCi if in two difiinfl writingai aa in a wl/ 
and puu it on their being in two diftiii£l writitiga^ and ic is 
true, fomc of the aothoritiea are Ibi but herci die codicil being^ 
let in at part of the will, it ia otherwife:, and 
himfcifi in the edit* 554^ puts the ca&, that if the tef* 
tator do bequeath to one roan 100/. and afterwardii in the 
fame teflameiiti bequeath to the fame man an 100/« the fe» 
cond dirpoftcion ia under(lood to be but a repetition of the for* 
mcTi and all but one legacy, tie* and afterwarda, in die fame 
paragraph he (aysi where two equal fuma be left 10 one perfon, * ^ 

the one quantity in one writingi and another quantity in ano* 
ther, fuppofe 100 f* in the tenament, and another toof* in 
the codicil, here the legatary may recover aoo/» aa two feveral 
legacieit except the executor prore the teftator^a racaoiiig to be 
contrary* 

Now, in the prefent cafe, thia ia plainly proved by the beft 
kind of evidence, the worda of the wUl itfelf* * 

Menochmtf cited in the margin of S^itihtme 555* fayi, Si 
9^ eattdem citttfam timntUtie Jet nn\ in dive^ firiptnrU rn^a, (pufa 
atimiitt 9 rum eanfa eenium rtliSn pent) UUt etntnm t^nttm fimel 
prafterldAenU Memch* Pe^fampt^ £* 4* PtiMf* itS. n* 14* 

I cannot fee the force of that panicular oBwUnierum 
for why may not the tedator double dtat, aa well aa any thing 
eUe* 


Anodicr authority cited ageinft my opinion la, the cafe of 
Mahrt verlua Maftersy 1 P% ^. .421. before Sir J^efh JekyiU 
llie firil reafou theit given in page 423* will not fttp[wnthe. 
determination t aa it ia plain by ^ the hooka of einl lav, 
where two legaciea are given under the fame will, diat one of. 
them ic void 1 and the only doubt there about le^cier to the 
fame perfoo ia, where diey are given in different roftraroenta 
and Sir 7 ^^ feema rather to liavc gone on the eondud* [ ^42 ] 
ing fcaioa found^ on the additional eftatc, which was a very 
iMWiiil cireumftance, and if it had been proved here, thertwaa 
* any' eonfiderable variation in the dutclieli'a fortune, St would . 
be ..very rnateriali but aa k la probable be had not time to 
loob into the books of civil Ulw b well aa 1 have done ntkw i ' 
and aa, in the cafe put by Swniarmf tbete wic notUiag'of that 

Q q 2 . inttruid 



C]|:8BS htpti tni Tki efnibU 

^p^kt ei internal evi 4 csce krUch U here; ia thk decide I fluB Jnak^ I 

K* AC 9 AH*t 

»• Iliac, aeciare* 

BtArc&iiK ^ lut the I^iteet here are intided oolj to the lepciee uo* 
** der the fourth eodicih and fhall gire thele diredliona to the 
** regifter: A qiieftioa ari 6 i^ on the conftrufiion of the firft 
« and feurdi codicila to the dutebeCi of Si. JUanU will, whe« 
** ther fach perfooi whcMo any pecuniary legadetj or any 
** legadei eonfifling in quantity or ^ue in pbtCt book«» japaa» 
" chioa^ or furniture, or any of them, giren by bonl^ 
** faid ^iclb, are mtitled to both the &id kgadei, ‘Or odiy 
to one of them; I declare that Aich pdfont are not inrit- 
led to both, but only to the legacy giren by the laft codicil 

(t) Lii* A* feL 7 it. 


Cafe 351* Jt/sd rerfui Seri/, Augit/I 5, 1743* 

Lo an CHANCiLLoft, 

A *ifr» vko, \a H 1S u brought before the court upon the following 

tftlcu/bdm X cafe. 
ii ly 

•Mfnit wpH% Umi^f every ikUf Be 6 mU claia oet ef ber keBaBl*i yefteil eittr, h tht nrnmu 

kWf ai/hm tf <r mrajfl kii w ri|bt ce 

SammI lUaJ^ upon hit marriage with the mother of the 
plaintiff, entered into arliclca to lay out 11,000/« in the pur* 
chafe of land, to be fettled to the ufe of himfelf for life, re¬ 
mainder to hia intended wife for life, w and faiitfad^ 

ter d0wr tnd tiirdt% and off cihir p^t if tie rtel ana perfinal 
ffiaii f tie Jmd Samuel Read, tuiUb Jie mght clmm ij tbi 
emmn few ^Ea^and, the eufim {^London, tr etbertuifthow 
fiever, 

Mr. J 2 W waa then a freeman of Lendm^ and hating iffue a 
daughter, Jfery Remdi the plaintiff^ he made hia will, and 
gate hia wife nB ber jewh^ andperjenel ernamentj of etery kind, 
with hia houfeold g^s and frimiture; and after gifing a few 
legaciei out of that part of* fua efrite which, aa a freeman of 
Lmdm^ he had a p ower to diTpofe of, he left the refiduc to 

In t734, a bill was brought by the prefent {daintiff, for an 
aceonne of her fetbet^a perfoiw efiate, and to have the i i,coo/» 
laid out porfuant to the artick% ind to hate her orjdianage (hare 
placed out for her benefit. 

' In the decree upon Ait \ill there ia a particular Predion, lie# 
tie metieTf Mn, Read, jfietf iew her fareptermlis, and all other 
juft allowances* 

Mn. RWupon theid.cff < 734 v made ber will, and 
after feme Caall l^aciei, gm the rmia & words foUoudog; 

« As 



tbejfttv ^v« it 
«r mol te coaftraeA io oc^r 


In tbeTtae^ttfd Gb«iM&Pt,.HAUVicu« 

At for (he refidoe of mj cbrte, Tctf end perihatl, whereof 
^ I IbtU be pofleflUi or to i^idi I fluU be intiikd at tune of 
** mj decea&i I give and be<|uetth alli aod die whole of U| to 
** mj brQ|tliet*ui 4 aw WVfi&m tmOf and Motthios ATw#, my exe* 
** eutort after-namedt ia trui, the intereft of it to W paid to 
** tltf u(e of lOT dear daaghter JUtff or to be referred in 
** the handi of my fatd cxecutort, at'their diferetioni and ilfo 
** that the faidin(crell» with the principtUbe fettled eoArr, artAr 
** Mr/My lawfully to be begoctea, aa they my eaecotort, 
** or the forvivor of theoii (haU think fit i but in cafe fiie my 
** faid daughter fhoukl die, kmuttg no heira of her body Uw^ 
^ fully begotten, then I give and bequeath the fiud refidue u 
follows: Whereat my huihand Samufi JfM, erquire, do* 
** cea(ed| hath left ray bmher>in*lmw WM*m Smtt a coniider* 
** able^contingent legacy already, 1 give and bequeath one half 
" of the aforefaid refidue to my brother-in-law MetiitAS XtNg 
and hit wife, and their heirs for ever | and the other 
** half 1 give to the two daughten of my filter SemA 
** deceafed, they the find JUatitM and Jem his wife, and the 
^ two daughters of my filUr Sareb or the furvivor of 

them, paying tooo/* out of the laid rrfdue to charitable 
ufes, to ^(Iributed at the diferetion of my esecuton * 

fiom the AMghOr cd tha |niiA«h3IArM | («, ia takt 

la fat 1 mfuubU CMiradiaa oa tla 

After Mrs* Rfed** dea^, the plaintiff brought a fuppleoien^ 
tal bill, and bill of revivor agfinft the executors and contingent 
legatees, for an account of the perfonal eftate of her father and 
mothers to have diredioiia.at to the management of the 
refidue for the benefit of the plamtifff'wbo* was dien an infant* 
Upon hearing of this caule in 1735, Sir Jrftfb Jfbyfi de« 
creed the former decree to be carried into eiecuticn, and as to 
the furplus, dire£led it Ihould be<l»d out in Senfh-fta annuities, 
in tnifi for the plaintiff during her life, and after her death, then 
upon truft for i^r firft (bn, to be paid him when be ihoutd at¬ 
tain hit age of 11 years, and in cafe be fliouM die before he 
(bould attain that age, without leaving any iffue lieing at the 
time of his death, then in truft for the feomd, and every other 
fon in die like manner \ and in cafe die pUuntiff fliould leave no 
fon or fbnt, or all and every fodi fon orfons Ihould die before 
attaining the age of at, without leaTinff any iffue Itviug at the 
rime of their deaths, duen 'upon truft for w daughten of the 
plaintiff s if but 01^ to be jh^ to her at the age <n 11 years or 
day of fTwrriage, and if more than one, dien hi truft for all fuch 
daughters, to oe equally divided among them, Ind paid to them 
when they fhbuld refpeAiveljr attain dieir age of si years, or 
be married \ and in cafe the uid plaintiff fhoiUd have no daugh¬ 
ter, or in cafe (be (bould have a daughter or daughters, and all 
and every fuch daughter'and daughfors (bouid die befomattaiiw 
ing the age of ai years, or betna married, then upon, truft for 
the ftveral perfoos to whomr the laid furploi ia Umked over by 

the 
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^44 CASES Arga^ and Decctmlncd 

' V. the reftatrii’a willi and the accountant general waa to declare die 
fajd truft accordingly. 

It tt from thefe two decrees* that the appeal is brought. 

And ihe complaint againft the firft b touching iM wlfe^s 
paraphrftaiu being allowed. 

The other b as to tlte whok dlrcAions given for the fettle* 
mem of the refKlue. 

The queftiou as to tif firjt will depends entirely upon the 
articles by which fltc was compounded wiih| atid by exprefs 
\vords barred of every thing that (he Ihould* ebim out of her 
hulbaiid*! pcrlbiial eftate bv the common bwj cuftoiu of Lwd 9 n^ 
or other wife bowfoever (i). 

Now her clatin to muft be dther by the 

common lau% or die cuftocn; and it b a claim out of his per* 
fonnl eflatCy for he might in h!s lifc^tiDie have difpofed of thetHf 
and after lus death, they remained liable to the payment of hU 
debts. 

whcfv It was determined in AvWiWsA Tcrfus RavftirifMt lalj the 

8th, t7t4 (a)» and has been fo held ever fince, that where die 
/rreemaa compounded with die hulband, he b to be confidered, 

•t ZtfftAo, Im ii in regard to die cultom, as leaving no wife (3); it follows there* 

claim by tlic cumin to the furapifr^ 
lea?, nafitit and this cafe is ftrongcr than the cafe of CJ^uIrj verfui 
haau *i/t. chmlfy^ 2 47. 

But then U is laid that ilu* hufband has given it to her by lus 
mdll •f but that makes no difference, becaufe die cuftom wnll in* 
tcTpofci aud be can only difpofc of a moiety of his pcrfonal 
ellatc. 

Therefore the firft decree mull be vatbd by leaving out tlic 
dircAion, ft/tf Uilhrg thi ^e^unt ^ iht plaintiff^r ftttber'i ykri** 
y>W iJm tUfendant the mcti'tr bt aH 9 V!fd her 

and let the reft be aflirmed» 

Having faid.dib in regard to tlie firft decree, the roaterial part 
of ihb appeal relates to the mother's pcrfonal eftate. 

And there are three queftions: 

firft, What power b given to die truftees by her wilL 

Secondly, What intcreft b given by it to the daughter and the 
heirs of btf body« 

[ 645 ^ Thirdly, Whether the devife over, in cab the daughter 
ttaving no heirs of her body, b good. 

Tm firft depends upon a very minute eonfiderstion of the 
penning of that elaufe in the will, I have ftated at large, which 
in very defeAtvely penned, and therefore it will be necciTary for 
the court to fupply wor^ in order to make a rcafonable con* 
ftniAion, 

Here the executors are made and therefore from ibe 

suture of the dungare to notbmg for their own benefit (4)# 

(1) FU0 GUvir V. Bsteit 09 it 1 vot ilbrir v» Xarmyir, Mr i vdI. 40), 

4)0. 619. 

(s) S.C. cited Av.C 4 e. S)7*Mf6af» (4) Or^dm v, K<U^ 0MH |8. Csel 

()} v. (vfh ^ 1 TOl. 64, v.i>«<i<i|S 9 V,«j/r{ 68 . 

unkA 
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in the Ttooe of. Lord Chancellor ^AaDtrictt. 

unlefi it had been paTticntirly given to them s they hare no 
owner (hip, .^nd therefore cannot alter the iotcreft of the 
yoe trufis* 

It is itififted that to this »(e» by die exprefa words of the wiif, 
tliey may accemulace the tnter^ during die Ufe of tite plain dfT. 

But my opinion is, her meaning was, onlv to give them that 
power during her daughter’s minority, and the words u he ptiiJ 
Utheujeef vtj fatd de^ughter^ feem CO imply as much* 

In tJte Aril codicil are thefe wonts, if my daughter flndl net Hve 
tlU^ age% at he OMrrM, then I give the fum of loA fer anu^ 
to Y. 8 , during her life. 

In tlie fecond codicil ffie gives her wearing apparel to her 
fervant in cafe her daughter die under a^ or unmarried: now 
it cannot be conceived that (he who was taking fuch minute care 
of her daughter’s intere(l| as not to give a wav fuch a fmall fum 
as lo/. a year, nor even her wearing apparel unlcfs (he (houlJ 
die under age or unmarried, (hotild intend to put it in the power 
of two grangers in blood (for fuch iliey appear to be to her) to 
deprive her of the whole intereft during her life. 

But tliert are odier words from whence it is aKiirtl tha: the 
executors have a difpoling power, and thefe are, ti<r/ the intertf 
and prineipal he fettled en her^ er the hetre f Her Wv, at they JhaU 
think ft. 

But 1 think there is no ground either to law or rcufon to con 
(Irue thefe words fo br^ly. 

It was admitteil by the defendant’s counfel that the word er 
may be conftmed and\ as, fuppolc a devife of bnd to or his 
liein, it would be a devife in fee, and in Pheuden*/ Cettiment, 
a88» h, many eafei arc put wheresr Biatt be conftrued and[t). 

And there is one cafe in this very will, where it mud im fo 
condrued, and that is iu the feconJ codicil, where flic gives 
her wearing apparel to her mrid, in cafe her daughter dies under 
age, er unmarried. 

And can it be imagined that the moclier could intend to put 
Ic in the power of her execiuors to give her perfonal efbee from 
her daughter (of whom (Itc appears to be fo lond) to her grand- 
ebiUren (whcm flie had never httt). 

But then it is aflted what power is*givtn to the trufteesf I 
anfwcr a conliderabk one | th^ mav judge of the fund in whicli 
it fliall be placed, of the manner in which the fettlement fliall 
be made) tliey may infert proper claufes to make the difpofition 
cftaual^i and that may be a very material power in the prefent 
ca(e; and thU is agreeable m riie nature and olEce of trufteei | 
but the other (which hu hcen contended for] would be to give 
them an ownerfhip, and not an authority. 

But th^re ia an tnfunnouncable obflacle to their having this 
I ewer in the preient c^e, and that is, Mr. Kutg is one of the 

(l) Fide etism lUebnrdM v. d/rW, S Fef t+9. Eeteeri v. I Ceede 

I F. IK 4J4. DMiwi V. dnswm, P. W, 434. note a. 5* ed»u Pamiuni 
S rd. 4ct. jMkJkn r. fad/m. v. Gr«w, fef. J vol. 06 . IKdf y. 
I Sly. Beminfmrd V. Bdmirdt% Ptteefu^ihid, Ipji 
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CA^SS Arpied ^ail l>etermlne& . 

legate ofer % fappoG^ lie fhooU.be the fumnng truftcei if be 
the power coateoded fbri he mi^t dtre& met the whole 
fhoold accumulite daring lifet and fo better hie own 

interefti 

As to the fecond qaeftioO) I am of opinion it is a gift to the 
daughter for life^ with a contingent remainder to fu^ heir of 

A mm ^ mm m m ^ M m ^ 
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• 

'fbere hare been manj cafes where hdra of the body have 
been conllnied words ot purchafei Lifti and Gny (a), 
Pfipittm and Voyt (3)^ tn the cafe of a real eftate* Ptofttk and 
SpoMT (4}» D^erm verfus (y)^ and lall of all Hodgtfin 
verfus .A&vfiis^ 18^ 1740^ oUr 4 mU^ pay 8p) which was 

determined by me upon a Aorou^ confideration of all the other 
cafeSf in a ^jueftion relating to perfonal eftate. 

TKt only doubt therefore is^ Whether there are fuflicient 
words in the will to indicate this intentiotc and I think there 
are: but as it will be necedtry for me to take notice of them in 
conlideriog the third^queftion, I will referve myfclf for it» and 
therefore what I lay under that head mull be coiifidcred as ap« 
plicable likewife to (he prefent* 

The third quelUon is* Whether the bequeft over is good $ 
and tlus is the principal one in the cafe. 

The general objedion isp that the contingency is more remote 
than the law will allow. Becaufe it is after 1 general 

dyine without iRue. Becanfe the original gift Is to the 

dau^ter and the Iwirs of her body. 

As to the firll part of this o^e^lion, I think diis does not 
amount to a Unutatlon over after a general dying without ifluet 
which would certainly be bad> as was determined in the cafe of 
Ltrd Grwgr Bfaj^lak verfus Mfs Dcrmer^ vidiaatt^ pay 308* 
which was heard before me Jam 1711748^ as a caufe by con* 
tnt, but was fully fpoke to au coofidered) and lb were all the 
othercafes from imt of JCuig and Mdiiny 

But here the words are, in cafe ibe lhall die no heirs 

of her body \ now the word leavitn is a participle ot the prefent 
teofe, whi^ relates to the time of her dymg. 

In Forth verfus Chr^man^ (which is reported in 1 P. ITkr. 
but 1 have chofen to take it from my own note of the cafe, in 
which I wjs coun&l) the words were (after giving it to the 
firft taker JViUiam G^e$ widiout the wordy^r Bfi) and if mjjaid 
Mpbew Jball depart thu lift and leave m ifi/e fhit hedjt then be 
gives it over. And la that cafe Sir ^ cpinion 

that the devife over was void t but hofdMaetietfildTevtrkd that 
decree, wliich has ncyer been impeached ^ but many cafes have 


a 


(l) tLev»>Z2f, 8. C. Sam» ayS. 
S. C. 

(1) t P. IT. 471* S. C. 


(4) a Ftra. j6i. 5 . C. 
15) See lUdyJm v. 
aote.i; 
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been detennined in co ^ ^ fa nnity to it; u for mOftnce, SMert 9 H 
ferfus SaUarUH ht Lari Taihata ima 04$. which wu de^ 
termined much upon the feme feundadoa: And, if viy things 
this cale is (Ironger^ for here it being /Mteeg, it ties it up more to 
the time of dring. * 

But the lecond part of the objcdkioo has been urged as 
ftrengthenlog this cafe* 

In the cafe of Pdtu rerfus where Paxna had be* 

oCieathed a mmety of his perfonal eftate to his After Mary itrottw 
for life, and after her deceafe to the heirs of her body, and the 
other moiety (upon the derife of which the queftion arofe) be 
gave to his After Anna Pmna and the heirs of her body lawfully be* 
gotten, or to be begotten; and for want of fuch iflUe or heirs of 
her body as aforcfaid, he gave the fame to the cKUdren of his 
After Mary &tratimi equally among them, and to theit heirs and 
afligns for ever, tmm^istcly after the deceafe of his faid After 
Anna Points And Lord MactU^d wis of opinion, upon the 

E rebate, that the devifo over was void \ but the original will 
eing feme way or other blunderingly produced, he obforved 
that the words afitr tha iactaft ^ my jtfiir Ann Paim had been 
interlined, and in part rafed out araio, but not in fuch a manner 
but the^ were ftill legible ( and mcrtfbre he (ent it to a Mailer 
to inquire, whether chofc words were rafed out of the will at 
Ihc time the teftotoris death* 

The caufe coming on again upon the Maftcr^s report before 
riie Ix>rds Commiffioaera, they were of opinion that it had not 
been put into a right way of examination, and they therefore re* 
fpited giving judgment till the matter could be examined in tlie 
proper eccIcAaftical court, and the pities were at the expence of [ 64S ] * 
litigating it in the prerogative court, in order to have thefo words 
pronounced part of the will; howmr that court wu of opinion, 
they ought not to be inferted) upon which the caufe coming on 
again before Lord Chancellor Kingf he was of opinion the de- 
vifo over was void: upon which an appeal was brooght, and the 
decree affirmed the 8/i of Marti 1 yad (1)» 

Tlie ufe I make of this cafo, is, that it was the opinion of 
Lord MaetlaffiAi, and of the Lords CoouniiEoners, the devife 
over might be good, though the firft devife was to and the 
heirs of tier body; for etberwife they would never have put the 
parties to the cxpence of trying whether thole words, ^ier tie 
iaca^a ^ myjifitr Ann Painaj ware erafed* 

Another cafe is, that of the Jbiomay Gmvro/, at tha nlatim rf 
the Gal^tmiba Company verfiis Hall (u), where ffie wordr were, I 
give the reGduc to my fon Pranas Halt 2nd At heirs of his 
body, to his and their own ufe; but in cafe my fon Ibould de¬ 
part this life leaving no heirs ^ his body Hvtng at the time of 
hit deceafe, then 1 give fo much of the faid refidue, as fiall mt 
have httn iijp.fed af iy my faidfan^ to the goldfmiths company* 

|t was held the devife over was not good, not becaufe of the Arft 
gift being to his fen and the heirs of his body, but becaufc by die 


(1) 3 Brt^ Part Ce. sj;. S. C. 


(a) 314. S. C« 
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CASES Argwl 

iHher nordi he had given him n f^wr which wai 

held to be inconfiftent with a devife ovct« 

And here it it no more than the common dirpofition of real 
c(Utn) which have been frcqucnilf given to one and hia heira^ 
with a devife over in cafe he diet iMvi/tg no iifae* 

It has been objefied, dte words Jir fift are not in this w'ilL 

But though weight has been laid upon thofe yrotitfir life. 
when they have l^n int yee I do not know that any weight 
has been Luil on the want of them wlwn the intention of die 
teftnior has ntherwife appeared: bat if weight has been laid upon 
(he want of them wlicre it has been a truft executed, ^ec there 
can be none where it is a fruit txeettt^^ for w*here it is a iruft 
exccuior/i this court is liound to fee a fcttlemcnt made agree* 
able to the intention of die reflator \ and fo it was laid down by 
Jionl TMht in L^rd QUtmrkj and h^fintb^ Cafei in kU //w, 3* 
and teas likewift one of the ms^ points dcteniiiiicd bf me in 
vcrfu3*i>mis//, / 7 rfr i TrmAihyns 6 oT* Auddiiseafe 
is flill flrongcr, hceanle the fcUlcment is direfked to be made 
according to their difcrcuon \ and it is a very proper diferttion 
for them to cxercilc) but jcx I can by no means go fo far as the 
decree at the Rolls luis done, for that would not be to condrue 
the tenatrix*s will, but would be ufurping a ^lowcr of making a 
new will fer liert 

Hie decree has added fevera 1 new coiuingencies \ if the 
daughter 4 *.rwi no heirs of her body at the time of her death \ 
by the will it is to vtd in the remainder-men^ but the decree 
gives it them in cafe none of her children live to attain the age of 
twenty «on«. 'Hiercfore as to fo much of the decree of the lytli 
of Ft-hmary^ ^ 735 t any directions, or in any wife re¬ 

lates to the trail oftlic furpluiof tlieplaintili*’s mother's perfoiici 
ell ate fubfctiucnt to the milt thereby ilire^ed and dcclareil for 
the plaintilT during lier life, it mull be reverfed, and indead 
thereof, 1 ortlcr and decree tliat iii cafe the pbintiA' (ball leave 
any Jieirs of her boily living at die time of her death, then after 
the plaint! IPs dece^e die clear fur plus of fuch perfonal eftate 
ihall be in trull for and for the foie benefit of fuch heirs of the 
body; but in enfe the plaintilT Oiall happen to die without leav¬ 
ing any Iteir of her body livuig at the time of her death, then 
after the plaintifi's dcceafe the clear furpluv of fuch perfonaE 
ellate (hall be in* trull as to one moiety thereof for the beneGt 
of the defendant Mnlthias Khtgi and as to the other moiety 
thereof, for the benefit of the defendants ^fonj Wntfin and 
Ct^Uiit fubjefk to the charges in the teftatrix’s will 

mentioned: and let the Accountant (general declare the truft 
thereof accordingly fubje^k to the further order of this court (i}t* 


(1) tUi.Ui.Us 174a, fut. 5ti, 
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Michaelmas Term lo Geo, 2, 1736. In 

Banco Regis, 


and Ann fns JTjfe veifu* T/ymtts Cr^r» 


J OHN iliJditpn 4 Uicl hit were anicicil jgimllin lI*c 
eccleiiaftical couitf for heihg ruairkd out of canonical 
hour^» without licence or hann% And in 4 private houfej a 
prohibition wat appUed for upon 4 luggdlioii that the power 
of the ecdcfuflicai court wi^ taU’n awap by the flitute of 7 
^ 8 fFiZ/i 3* 35» by whidi pciuttiei were laid on the 

ilergymai nunyingf and the parties married ^litliout haiin^ 
or liccncct which penaltka were to be recovered in the ttm* 
ponicourt: In order to bring tike matur fully beiore tlkC court* 
a rule wav made fora proliibirioniantl tlvat the dcelaraiiun fhoald 
be delivered before the lirll day ot die enfuing Unn» I'hc 
fubftance of the pleadingtt and arguments of counfcl, are fully 
ftated by Lord Ha$dt 4 fuh Cliief Juilice* in tlclivcring tlte o|Muk 
on of the whole court as follows. 

In an att.tc]unent upon a prohibitioni the pf.irntinsi the 
hunjand and wife* in tlicu dcclaution. fet fotdi tlic ftatutc 
of 7 8 IfV/ 3* 35* thereby a penalty of soo 4 is iaflicU 

ed upon every parfon* vkar, or enute* mairying any perfon 
without banns or licence* and a penalty of to/« on etiry man 
fo maniedi to be recovered with colK ot luit* by anv perfon wlio 
fhall inform ot fue for the fame: lint although uk lay people 
of this realm are nor fubjeCl to, or any way puuifliabk by* 
any canons or conftitutions eccleriaftical) yet iieverthelefij that 
die vicar general of the Ufhop of Hfir/irdt Intending unjuAly to 
opprefi the plaintiffih and to dnw tlie cognizance of a plea 
which belonged to our fbvereign Loid the king to another trial 
in the court Chriftian* had* at the promotion of the defen¬ 
dant* articled agaiaft the plsdotiffi in the following manner* 
vMicft I 

'fhat by the laws* einons ^ conftitutlons of this realm* it 
was reouired* that ^ psrfoiis* before they fliall be given toge* 
flier ill holy mairimony* Omuld obuin a faculty* or licence* from 
the ordiiuryj or bare ibx banns publilUcd aceordfng to the book 
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of comittda prtyer^ w 6 be married in the choreh or chapel^ be* 
tween die hMra of eight and tweire io the forenoon s and dial 
all perfona offering in the premiilea> or any of themt ought to 
be punifliedby the faid lawa» canoni, or eonKjtutidna. 

That in the year I7ap» 1730» and 1731^ and in the year 
17321 and before the commencement of thia fuft» 

Un and RlHiy widow, the now pbinciA» being inhabitanta 
of the pari(h of Dvvtf in the county and diocefe of Ht r wfMf 
wiiliovt any licence firil obtained from iheir ordinary^ and widi^ 
out banni publiihed in the faid church, or apy church or chipelp 

E rocured ihemfclvea to be clandeftinriy married to each odier 
j one Thomas AiUn^ a dergymant or pretended clergyman, of 
the parish of Muhail ChHrtS EcUft in the faid county of Hort» 
Jtrdy in his own dwelHng^houfe there« between the hours of 
one and eight in the moraiog, and that, by virtue of fuch mar¬ 
riage, they cohabited with each other as man and wife. 

Then me declaration alledges, that die court Chriftian hath 
no juriididlon or cognizance of this matter, and that it ia a 
mere temporal offence punifliable by the ftatuce, that the plaln- 
liA delivered to the defendant the King'a writ of prohibition \ 
but, notwithftaiidin^ that, the defendant continuea to profccute 
the plaintiffs in the fatd court in contempt of the King, to the 
damage of the plaintiffs, and contrary to the faid writ of prohi¬ 
bition. 

The defendant by bis plea dentes (in common form) that he 
hath proceeded in the fpiritual court contrary to the writ of pro¬ 
hibition; and for a confdtatipn demurs generally, and iheplalntiSs 
join in demurrer* 

Thucaufe hath been fevcral dmei argued, and three queftions 
have been made at the bar. 

Firft, U^hothetf hy virtuo rfihi comm madt in the year 1603^ 
toy perfins are ps^nyhohie hy eeei^afiicol cetyurtt fir a ciondtfi 
tins marno^e, had wiihotii Ioar/ or iiceneem 
Secondly, lay perfios eanrroi he pryeeuted or puntfied hy firce 
^ thefe eofmHs% whether the coart had juriJdiQim of fitch a 
rtufe a^oinfl them hy the osscicHi canon law^ rceewed and al* 
hwed wHmn the realm tf England* 

Thirdly, ^afpopni the hiaitaal eottri had a jurfiiSion on iiiher 
of thfe whether that jurffUBioH it taken away hy the 

operation ofihejlatute f y iS % WUi% 3« 4 * 

which itfliBt a penalty f sof« fir this effenct^ to he,recovered 
in the King* I court • 

The firft of thefe qaefUons ought regularly to be divided into 
two. 

Whether theie canons made in i4$o3, which relate to 
dandeftine marriages, do, in the words and prorifiona thereof, 
extend to tlie parties centreing matrimony, or affcA the laity ia 
fuch a cafe aa is now before the court ? 

Socoadtyy If lay perfons are within the words of thefe rations, 
whether the auinmcy, by which thefe canons were made, can 
btiid the laity ps to this m^tet ? 

As to the firft of tLefc two quefiioni, there are fife canoni 
comprifed in.the body of the canoni in JO03, that relate to 

dandeftine 
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chndcUfle nurTSage*! Cinoa the 62J, loi^i ioap/« 

ip^^a i04/i&«* Tlut no mlnjfter^ upon pain of iafpenfion 
ffr Triemtum iffi faih^ Aalt celebrate m a tri mony between any 
perfom wichont baimc or lieencca nor at any time but between 
the houra of eight an<l twelve in ibe forenoon, nor in any 
private placet <^her than in the church or chapel where one 
of them dwelU, oorj being under twenry-one, without the 
eoofent cf parenta. Canon loi^t loa^« tod 103^1 rclAe 
only to the perfona by whom, and the manner in which Kccncea 
are Co be granted* and the focurity and oadu to be taken on 
granting foch licences: Canon ro^ conraina an eacrption of 
perfent in the ftate of widowhood, out of fome of the pre¬ 
ceding r^ulapona 1 and providea, that any ordinary or officer 
offending in the premiffea, lhaU be fufpended for Gi months; 
and that every licence granted contrary to the dirediona be* 
fore mentioned (hould be vmd, ta if there hid never been 
any granted; and the paitiea marrying by virtue thereof, Oiall 
be fulqeA to the punifhment appointed for clandeftine mar» 
riagea* 

It feema tobe plain from hence, that none of thefe canons do 
in the words or terms of them aSefk the paniea contraQing, cz« 
cept the laft claufe of the i04rA canon, which rebtea to per« 
font manied by coloar of void licences, granted witliout the 
circumftaneet before preferibed; but that is not the prefent cafe, 
for the libel does not all edge any void or irregular licence to 
have been obtained, and that the marriage was thereupon lud, 
but contains a pofitive charge of a cbmlelline marriage, with* 
out banns publilhcd, or any licence at all, which is a diffcrtnc 
faA, and not within this proviCon. For this reafon, it does 
not appear to us that the provifions of the canons of 1603$ 
do extend to the hity in fuch a cafe as is now before the 
court. 

But, fuppofing lay perfona might be within the words of 
the canons in 1603, the next conGderation b, whether the 
auihoritv, by which thofe canooa were made, can bind the lai^ 
as to this matter* The auihmity whereby they were made ia 
well known to have been by tlw bifbops and clergy, in con* 
vocation convened by the king's writ, allowed to treat of, and 
make canons by the royal licence, and afrerwardt confirmed by 
the king under At great feaJ; but the defoA obje^d to them 
ia, that they never were confirmed by parliament, and for this 
reafon, though they bind the clergy of realm, yet they can* 
not bind the laity* 

Thb is a tpicmon of very cztenfive learning and great con* 
fcquMce, upon which there is fome appearance of variety In 
the law bo^a, notwiihfUsding which, I always underftood 
till it'Wu difouted in thb caufe, that the law in latter times has 
hecn univerully taken to be, chat the canons of 1603 did not 
hind the laity for want of a parliamentarr confirmation» 

And upon thb ground, 1 prefume, it was that my brother 
(chat argued left the defiant in this caufe, who 
ia plaixulff io Che ccckfiaftical court} aprcfily admitted, that 
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thcfe canofli did ttotpnpmrigpre Uod tbe Uitji ir?d Infifled onlf 
on tbe fecond foittf (he andent ufage of (be cliureh of 
aod (he ancient canoiii received hf and allowed in thif 
Badon» do bind ibcm, ' 

Bot aa the contrary doArine was inCfted on hj the oAer 
counlirii who arvueU on the fame fidej and had a right to urge 
every thing wMcd (bej diought material for their eiienti i( la 1:^ 
c 4 h>e neceflary to examine and determine a pouit of fo great 
eonfe(|ttence to tlie conftitutiociof in order to fettle the 

bar tliercupon* 

And, upon tlie brft conrtderacion we have been aUe to give 
it, wc arc alJ of opinion, that die canon# of 1603, not having 
b^n confirmed by parliament, do not ftyfm v^gwv bind tlie 
hity; I faf fr9frh wg^rft hjr their own force and authority! 
for (here are many pr^rvirjutif contained in tbefe canona, arhich 
are deebraorjr of tlie ancient ufage and law of the churcli of 
£Mg/aNj^ received and allowed here, which, In that refped, aiul 
by virtue of fueh ancient allowance, will bind the blty \ but 
that is an obligation anitcedeut to, and not atifaiig from, this 
body of canons* 

In treating of thii^neftion, it might ferve for illuftntion and 
ornament, to Took back into the liillory of the ancient couhcils 
of this idanct in the lin/jfi/ and &uw» a«s i but any one who 
will be at the trouble of looking dirough Sir Hfnry jpr/mn^s 
bbortous collcfrion on this fubjed, will find that it would 
fumithvery little materials tow*ards fixing die point of law ai 
to tlic obligations of canons, bccaufc thofe councils were ffc« 
^Qcnily mixed aflcmblics, compofed purdy of clergy, partly of 
laymen, and fometimrs of the King, with his nobility, and 
at other times Torh: of die commons are mentioned to be prc« 
fent i but wlicthcr dicy had lufiragcs in thofe councib or not, 
and m what manner tlicy were fent thither, wlietherby eledion, 
or by what other kind of contUtudou, is very uncertain and 
obfi:ure« 

The like may be faSd of fereral coonciU licUI in the catlicft 
times* following the coming in of the Nknun linc^ and after¬ 
wards tliere it frequendy a mixture of tbe kgantinc audioricy, 
which arofe merely by papal ufurpauon» 

Upon thisimponant queftion, dierefnre, it is fafcll for judges 
to proceed upon fute foundadons, which are, the general nature 
and fundamental principles of this conftitution, afis of parlia* 
ment and the refolutioos and judicbl opinions in cur book% 
and from thefeto draw our conclufioni* 

To argue fir ft frou the general nature anil fundamental 
principles of this conftitutioni nothing is fo undoubtedly fudi, 
as that no new bws can be made to bind die whole people of' 
this land, but by the King, ^th the advice and coufent or both 
houf^l of ^rlbment, and by their united authority \ neither the 
King alone, nor die King with the concurrence of any pav» 
cicubr number or ortler 6f men, have tliis high power. To 
cite authorities for this would be to prove that it is now day, and 

ibmfove 
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therefore t will only refer lo die perUament roll» i /f» Psrs 2. 
Ni* io« and che cafo of procUmariooii I2 Rff^ 74* 

*riie binding force m chefe zOtt of parliament arifet from 
that prerogotire which ia in the Kinci as our foverclgn liege lord, 
from tbatperfooal right which is inherent in the pccis and lords 
of parliamenti to bind themfelveSi and their heirs and fuccenbn, 
in their honours aod diguitiesi ami from die delegated power 
veiled in the commonSi as the reprefeutatives of the people, 
and therefore brd C$kt lays, 4 A'A i* tbefe reprefent the whole 
'commons of the realm, and are trulled for them hy rcafon of 
this reprefentation, ever^ man is faid.to be Mrty to, and the 
content of every fubjeA u included in an aft of pariianiuiic t but 
in canons made in convocation,. and confirmed by the crown 
only, all thefe are wanting, except die royal aflent; here is no 
inccrYcntion of the peers or the re^n, tior any reprefeutation of 
the commons* 

Indeed, Dr. Attdrtws endeavoured to avoi<l the force of this 
*obje£lbn, by obferving, that the obligation of ana^lofpar* 
liament did not arife irom the s£lu;d ripri fonration of all die 
people of die land, but from an implird rcprcfcntatieii coidli- 
Cute<{ by the law, for that, in faA, many nuiks of men amgiiglt 
the commons hud no votes in the clc£itoii of members in that 
hoiife, and the mini Her of every parlih In Etiglfful hat the care, 
and U the reprefentative of Ida particnlar parith in matters fpU 
ritual, siiil votes in ele^iou of prodors for the clergy* 

Tlie fad is undoubtedly true, dut many amoiigU the commons 
have no votes, us perfons having no freeholds, frccholdcis in 
the ancient demefne, women, but that docs not make it 
ccafe to be an adual'reprefentation of die people: Nobody 
ever imagined, that, in exerciiing a right of tliis kind, every 
individual perfon could pofTibly join, but Tome rule of i)uaUrj« 
cutiini mull be laid down, and dial hath been takun from the 
moll worthy, and fuch as have tlie moH valuable and fixed fort 
of property, which alfo, to avoid confufion, hadi been rtilraiued 
by later aSs of parliament. 

But it is quite a new nodoni unlieard of In die law bookiS, 
or in any writer upon our conHicution, that the ro^or or vw 
car of a pariOi is the reprcreiitativc of his pariOi, in vodng for 
convocation men: Who chofe diis reprdentativc uf dieirsf 
Not parilh themfelves, but rfae blfhop of die diocefc, 
or fome lay patron. Could this bilhop of the diocefe, or die 
lay patron, delegate a power for the parillitoners to bind dicm 
in any ad of Jcgiflaiion ? Surely it never entered into any body's 
head, that tliey could do it: But, not to dwell upon this uoixlty, 
it is contrary to the very writ conCUntly iflued to diemctropolitau 
to fummon his convocation, the words of which atw rswoscdri 
fieim Wnm flmtum €$4jHjUh€i frvvincU. It is con* 

trary alfo to die premunitory claofe in the writ of fiimmons to 
every bilhop, w hichdirefli inamore particular manner,who of ihe 
ckrgr {hall come in perfon, and who by their reprefentatiyes in 
sbil tormi da'afttu tt «/ Ui pirfinL ad dii * 

fum 


Svery bus nw 
Sc I144 u 

toitnSrhs 

e(iA|«si*l'er«ry 

fsbjett i, IB- 

elu4c4ificn>et 
or* pvlUmcni ^ 
bu( In CAfMHi, 
su4c iacanv»* 
toi 

firaicS by the 
crown •Aly»ni 
Uicfc ire W4at«. 
itiy, ciccyi 
iIk rvyai iflent. 


r 6 S 5 1 



lo dM eonfo c u 
tiMy <bc wboU 
cki0«ftbep»* 
vinct Arc citMr 

•r by rtpcCu* 
wbfl. 


I 6 s 6 ] 


Tbl ban4in| 

fiwc* of jncitst 
uooniovcr 
acfl»w»i4cri?ed 
fraok ch* ftt* 
yrcae k |iAaav< 
power being eef« 
led lo the perfoo 
Of the tmfttpfi. 


fit Jt i» 

o(her«'Uf»whcr( 
the Uof hw but 
poitofUielegif* 
iMTc power. 


turn Citpilultim ptr unum idemque ftmtui per iwet pewratrrtf 
t^^nns piiiittm tt /i^fientem pei^Mem rg/f/ cepituU et dnM 
iTmjHm hfibfutes dU et anm perfeamliter interjiiit ai wfjen* 

tiendumy {5V; 

The words and common fenfe cf thefe writs imporr, tbatonlf 
the clergy are called \ that the profiora of the clergy are merely 
reprelenta lives of the clergy, and havethdr powers from and for 
them, without fo much as an implication on any thing further: 
Agreeable to this, Lord Cekty 4 tnfi, gai* fays, in deem ewxfeca^ 
Hmu, the whole clergy of the province are either prtfentin perfoni 
or by fcpfcfentatiou. ^ 

From hence arifes the fubilantUl difKnd^ion between the an¬ 
cient canons, made in general couneiJs of the cliurch, and 
confirmed by the Rtman emperors afm they embraced the Urif- 
tian faith, and the canons made either in a national or provin- 
dal fynod of the church of Ungiattd, and confirmed by the 
crown t as to the extent of thdr obligation, there Is no doubt 
but the former bound all the fubjefls of their empire, as well* 
Isiiy as clergy, fo far as diey were lawful in rcfpcA 10 the fub- 
jcfX maireri but the diflercoce lies in the root from whence die 
obligation fprings. 

l^jie binding force of thefe ancient canons over hymrni was 
not derived from any particular prerogative or fupreinacy of the 
emperors, as head of the church, but fmm the fupreme Icgif- 
lative power being veiled in bis perfon \ for after the Rev 
whereby it is faid to be ordained, i^ed prb/eipi fd/tcuii /egir 

hoket tvgprvH/, {Jtf/limaH, Inji, Hb, 1. rif. l6» D'tgefiy Ub» 
I. r//. 4. de e^nflitntwn'ihne frineipum) tlie wliole power of making 
laws, however originally gained by ufurpation, was devolv¬ 
ed upon the emperor; and hy confequence, when a canon was 
made by the council, and confirmed by the emperor, it had 
the concuncnce of every tiling neceflary to make it a complete 
law* « 

But the cafe is far otlicrwife in RngUmdy where the king 
has but part of the legillatire power, and therefore the argu« 
ment made ufe of in the cafe of MMtkev 9 S and Burdtty 2 Mk% 
673* chough it be only the reafooing of counlcl, is of great 
weight, and fuch as 1 have beard no latisftQory anfwcr given 
to. 


The anfwcrs which have been ofiered are two; That 
the reafon of the emperors confirmation of any canon, was only 
to give it a civil fandlton; but though &\s was Cud, it was not 
proved; and I do, not find any temporal penalties annexed to the 
ancient canons of the diurch. 

The other anfwcr was, this argument Ihews, wherever die 
law has fixed a power, r&tf includes the confent of the people; 
and therefore, in EngUndt the confent of the people U included 
ill the royal confirmation; but this hath not die fliadow of an • 
anfwer, oecaufe it begs the main queftion, which is, Whether 
the law of England has depoGted in the crown the foie power of ^ 
eonfirming canons to bind the laity, without die advice^nd coiU» 
fentof pa&ament. 

Another 
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APPBND*IX. 

Another argument^ of Uke Idnd widi ^ former, U, thU 
Djr the BngliBi conftitutjoii, the power of binding hj new Jawa^ 
ami that of charging with uxe#^ are concomitant and co> 
extenfire, and thofc who hare authority to do the one, can do 
the other: thus tlie parliament makes lawa obligatory upon 
the, whole nation, and thfey impofe taxes to he tcried upon 
all the people: but the clergy in convocation never pretend to 
have power of granting ten ilia or fifteentha, or otiicr uxca to 
cliargc any perfons but thcmfeivca ^ and br analogy from hence, 
can make no canons of ordinancci but oiUy to bind thcmfelves> 
u r. the body there aficmbkd, or reprefcnteih. 

To purfue thi| argument a little further, and to infer the con* 
f^i]uciiecs which naturally rcfult trom it, it feems aJmoft an 
abrurdlcy to fay that tlie clergy in convocation cannot charge 
the laity witli one farthing by way of tax or tmpolirioa, cannot 
even create a hew fee to be paid to them, and yet may erc£k 
new Uw% to bind them i/f rt for dlfobeying which 

they lhall incur the penalty of excomnuirucation, winch is to 
be carried into execution by a lots of tluiit liberty, a dif* 
ability to fuc for and ditpofe of their perfonal eftate; this would 
certainly bctoadect the laity in their property in a high degree *, 
and yec it is aihnittcd that rii« ckrgy by thdr fynotiical adb caiw 
nor charge tlic property oi the laity. 

And •<g*nn, the rule of any conf.itution in a particnbr cafe 
cannot be better foutid out, than by obferving what has been the 
cotiltanc uniform ufage ami praAkc in fuch cafe* Now the 
ennllant uniform pra^licc ever fiiice the refonnacinn (for ilicrc 
H no uceafion to go further back) ha« been, tliar when any ma* 
tcrial orclinaiiccs or regulations have been made to bind tlie hiiy 
ns well as clergy, in matters merely ceelclialUcal, they have 
been either cnacKd or eonlirmcd by parliantent: of ibis pro* 
pofition ilio fever;d adls of nuiforKnity are fo many proofs, for 
by rhofe the wholn doctrine arui worfliip, the very rights and 
cctemoMles of the church, and the literal form of publicli prayers 
arc preferibed and eliablUhcd ; and it is plain from die lcv( rol 
preambka of thefe aQs, that though die matters w-erc ljt(b 
confidcred and approved in convocitioji, yet the convncauon 
was only looked upon as an alTembly of learned mcn,^;ibic and 
proper to prepare and propound them, but net to cna^ and give 
them their force, 

T'o this way of arguing it hath been ot>jeiflcil, that the rcafon 
af edablitiling provICions of this kind by nils of parliament, was 
for the £ike of cjiforcing them by civil fan^ons and cempor«d 
pemdties, which could not otherwife be obcalned, utid un« 
doubtcdly tilts was one reafoii for It i but I cannot be perfuaded 
. that it was the only rcafon, fince if it had berm the prevailing 
^opinion of thofc tiraei, that the clcr^ in convocatio n could 
[ riiakc new canons to bind the laity, it is mtHl unaccountable 
that they (houM not think it pioper to truR aoy regulation of ibe 
moil Qilnute confequence to the proper force of canon or fyno* 
Jfcul decree,, which if lawfully m^c migh: be carried into exe* 
V'oL, U, * R r * cudoa 
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coticn by excoramanintioiii and die eonfcqucncc* attending 
upon it were a fanflion fully fuffieient to enforce it* 

Upon one of the argu^nenu of this caufe at the bari it was, 
though notin words aflerttcU yet endeavoured to be proved that 
the legiibtive pon*er of the clow in convocation it co<alenfivc 
with the jodiciol power of the ipiiiiual courts, and that thcrc^ 
fore, at the rpirituai courts had au allowed jurifdiQ ion over the 
laity^ u well as the ckrgy in nuirimonia) caufet, fo the con¬ 
vocation had power to make canons to hind the laity relating 
to marriages. 'rhU hat been caprefTed in other words, that 
their canons are binding on clergy and laity without diftiiiAioti 
iff r/ that it in eccleiiaftlcal matters, or what ac¬ 

cording to the hw of the land hath been reckoned of a fpiiUual 
nature. 

But in this argument, a great deal too much it a/Tumed s for 
the fpiritua) court lias undoubtedly jurirdiflion for matrimony, 
and te^lamcntt, commiflioii of adiiuuiAmtioii of pcrfcnal eftatet, 
tithes, and certain crimet, which are all deemed in law in fome 
degree of a fpiritual or ecclefiaftical nature ^ and yet, if this 
argument was true, it would equally follow, that they miglit 
make canons to limit tlic degrees of conCinguinity, within which 
marriage may be conlra^lcd, to Ax folcminiics of making tef- 
tuments concerning pcrfooal cAates, to regulate llic rights of ad- 
minUtradons, and of tidies, and to afeertain the circumftanccs 
and cvulcncc of tliufc crimes, cfpccially in things not aJrendy 
Aaed by particular (Utulcs; whai confequcaice would tliis have r 
Every body feci how it would enable them witliout confemt of 
wlumcnt to change t)ic law relulng to die heirfhip and dc- 
feents of lauds, and like wife relating to peifonal cAates which 
arc now become of prodigious value, and relating to the payment 
of tithes wliich much coueemt temporal iutereAs and property, 
and alfo as to fevoral crimes whereby the perfonal liberty of the 
fubjed may be conrcquentially afield upon their figniAcavits. 
This attempt therefore to make the power of die convocation in 
ordaining canons, co-eYtcnfive with the judidal authority of 
their MurtSp is full of fuch firange confequcnces, and fo much 
mifehief, that it cannot be contended for, with any (badow of 
reafon, or of law. 

la truth ever Cnee the refonnation, and for feme time be¬ 
fore, when any alteration hadi been made upon the law upon 
any of thofe points, it hath been done by aQ of parliament, 
witnefs 3a Hm 3 » cf* 38* about die degrees of marriage, tt 
8» ef* 5* and la as Cbr« 2* eh, io« relating to adminifiration 
and the dilhibucimi of iateftatet*e(Utes, andfeveral othas which 
might be enumerated* 

If this do£lrine had been law at the time of making die As¬ 
tute of MrrUHf io the bilbopt would have had ooocctncn 
to apply to parliament to change the law of Enilnnd^ by legifi-* 
mating ifiiie bom before marriage, as they had the jurirdiaion to 
try general baftardy, ot whether a child was haftard or mulier, 
w is eipreflcd in % tUi, 586*//• aj, th^ might have done 
K chemfdvet y and though ihe Lords with one voice gave that 
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jnemonUe anfwcTi Mstmus Ifpt dfigli^ muUri^ the clergy io 
convocation might have done it by a new canon, 

*rhere wat but one caGe produced to gire colour to thii ir« 
gument, and that was t Alt Air* dt* &rerw<ar 909/ tttttr L 
y. the words ** It is ordaioetl by a caoon ui 1 7 «r, tt ch» 93* 
** that MtMia {hall be accounted 5 A at kaA, and no per- 
Ton iliall be faid to hare left icna if he have not 

** goods in divcrfc diocefts to the value of j /•’* and it feems 
(jimi/f is the word) that this canon hath changed the law^ if 
it was otherwife before j iu as much ^ the granting of admini^ 
ilr.itlon appertains to the ccclefiaftical laW| and our law only 
takes notice of their law in this matter, and therefore the? may 
alter it at their pleafure, HiL 7 if; cafe, oy the 

tloiSkors and the court 5 /• in every diocefe fliall be 

Tliis cafe founds ftrong, but the authority of it amounts to 
IitUe 4 for though P<rkiM:/f&t 489* p* 94. of the old eilidoiu 
fays, that 40/* in every dtocefe would make yet 

there were authorities before this canon, that to make hotm ns- 
tniilia the value mud be 5/* and therefore it doesoot appear that 
any alteration was attempted to be made in the bw \ and Rc/lf 
himfeif exprelles his doubt in Uie placecjiedi befidcs, if that 
did appear, it was a matter which did not concern the hity, but 
was merely a regulation among tliemfclves, making a diltribu* 
tion of tlie fees of adminidration between the metropolitan and 
Ids diocefan bidiopSi and tlieir officers* 

1 take this cafe to be the fame with Sir %6/r Nm^em’s cafci 
8 R<pt 135* in which it is roatcrbl to obl^ej that Lord Coie 
hath reported noting to this effe£k: But let the credit of the 
pjdage M what it will, this is a point of too great naomCnt to be 
determined by a Angle loofe faying in an abrulgmenti contrary 
to tlie general reafon and principles of bw* 
idly, t come now to the fecond head of argument propofed 
upon this quedioti, which was ftatute bw 4 aod u I do not find 
any poAtive declaration of the bw has ever been made by any 
aft of paribment upon this particular point, fo all that can be 
C’tpcQed from hence arc implications and inferences from whence 
the fenfe of the legiiUture may rcafonably be coJteQed* 

Tlie feveral zQt of uniformity and owr datutes which were 
mentioned and referred to, when 1 conAdered the ufage and 
praflice of this kingdom fince the reformation, fumifli proofs 
of this nature very materiar to fhew that the parlUmcnt have 
from chat period at lead been of opinion, that the proper power 
of making conftitutiooa in ecclefiadical matten to bind the whob 
nation was in thena. 

*The only afimade expnfiji upon the fubjefk of the canons, 
li, that of t^ 15 Hett, 8* r* ipt indtbd the fubmiffon of the 
cletgy, and redraint of appeals, whereby power was given to 
that King, H* 8, to appoiut ch 1 rty*two perfoni to revww and 
reform the cccbriaftical bws, which power was continued by 
the feveral fubfequent datutes of ty A 8. ci. 15, 35 H* !• 
et^ 10* and 3 tsf 4 £t6t ebt 11, but was never compktely car* 
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r5c«l 5ntt> cxecation; ihcfc arts of continuance are not printed 
in the Utter editious of the (toiute book| but are aii iu Ary/u// V 
SiatnUs M Lorgt^ 

But even this ftstute is in llic v^rd-nf It filent aA fo tlie per- 
fons» over vh'^in i\u\ • Si!:ion of cJiions ni iy extend. 

It tkgin^ v»W.i nn liuniSk 4 ctnuwtcUgmi ni of the clergy, ac¬ 
cording to the tniili, ** ‘I'hat the convoc.nion U, always liacli 
and on^lit to be afTomlled only by llic KiTU;*s wiic: 
** thru tln'y proinifc in tffthftcertior* that tSity will luici* fi'sn 
hcnccforili prefunjc to ariumjii, ailcd^ or cUiin, nr put in nn « 
** cnart. promulgc or cxrcuie any new canoits, coiiftituliiia^f 
** ordinances, pnn’iiicial or uilicr, unlcfa the Kiiig*}i rnyai nilcnC 
** and licence may Ih* ImiI, tu make, proxnulgc or exeentj tl e 
** fame, an<i lhat bis do give it is royui alTcnt and auilit.* 

•* riiy hi that bdialf.** 

Upon thefe rcciuU jrenarts, “ That the clergy, nor any of 
<< tUem from tliencrfortli, Hiall prufume to attempt tu Hllcdgc, 
** cUun or put in urc, any coiiltltutions or onli nances provin- 
** cial or fynoilal, or any other canons, nor null enart, pro- 
** mulge, or execute any fudi canons, coiiftliuciona or or<'*« 
** nafiecs provincial, by wlutrnevcr name or name» they may be 
called in tlieir convoc'itiou inniiv time to come, (w]iivh:ilw*jya 
** lhall hi* aHemblcd by ainlimty oi the King's wtIi), unlefn the 
** Unit clergy uiay luve the King's moU roy^l aU'ent and licence 
** to nuke, pr(»mulgC, and execute Vuch conllitutions provincial 
or fynodai; njMii pain of fntVciiiig iniprifuiuncnt, uml niak- 
•* iug liiieut ibc King** will/* 

It ciiiiCls furihur, That the SvingU I'igliraTs flinll bare 
povr>:r and authority to ii'nr.ht^te and alUpt at IiU plcafiirc 
** 3t pcrfoiu of hU fobjcc^s, liulf wlierenf, 16, to be of trie 
** clergy^ and lulf of ilie tcmpoMits*, of the upper and nctlur 
** bout a of parliament, \v!a> th;d' li.tvc antliority and power to 
** view, fearcli, and e:»innine th/ laid canons, cori(litoiioii(» and 
ordin.inccH, provinei.d it fynoiUI, liere((?rurc nudr; ^nd fneh 
nf theai as the bild 31 piribn*, or ilie more p;uc of ihcm^ 
** lh:iU deem nnd anjiid,*;e worthy to be comiiinid, Le]it and 
** obeyed, HihII be from lieiieefunh kept, oixytd and accepted 
** wirbin this realm, (o that the ICing's royal aileiit be Grit had 
** tutlie funic^ and the rclidue of them which the King’s 
nells and the faid perfuns, or the move pait of them, fiiul] 
** not approve, or /luiJl deem worthy to be abolicc, abrog.ue ami 
made iVudratc, ilnll from theneoionk be void anti of none 
viTc^l, and never be put in execution witlua ihds rcahn, 
i'ruvidrd that fuch eaiioiu, andcuiillituciciu aud ordinances 
provincial or fyniKlalI being already UiCdc, which bcnoteon^ 
« cuiumriant iiuf rcpupi.mt to the Uws, Ihtuies, and eiidcmi 
til this rcdm,.nor ta the damiige or hurt of ilic King^s prcio- 
*• gaiive royal, tlwU how IliU he uftd and r u'cntcd .i» tUv were 
•* hcfoie tlic JiuLijig of ihisart, tilllbch tkcv Iw viewed 

fcarched^ or otlierwifs: onkredand determined by*ihe laid 3a 
«‘*wnvfls, or the more p.in-i.i* them, aeeoidW lu il« icu^r. 
** fenu, uiw eXert ux ihu jTvUnl art.* 
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fn tbi$ (htute and the ieTcral ads.of cornmuance notMog 
oecurst as was oUfemd beforej tbochuig iIicperrOTi over whora 
tl»e ohligatloii of canons nuf estend ; but notwitlifliTuling tliat^ 
two obfcrvitions arife upon them material to the prefent conG* 
deration. 

>*>//, That both the King and die clergy diooght it ncccflliry^ c\fM fm 
or at Icaft ver? expcdleiiti to take ainog with t^in the concur* *9* 

rclice and au^oritf of parliament, for abrogating part of the 
ancient csiiou8« and fgrcoiirirniing and enabhlhing foch part as dcij, 
w:i9 to remain In force: if the opinion had then prevailed, that 
the conrocaiioiii with the confent of the crown, could have or* \or 

dainetl canons to bind the whole realnii Liltv as well as clerKf, 
t’tc King with the convocation (who hnti jiiJl then given the 
ftrongcfl evidence of ihcir iahmiUton (o his w'lll) might have biiiiin|iWH^ 
fgund many and eafy ways of doing it without rcfori to padia* Mmuiemia 
menr \ but the wifdom of chofc linwi cboG; to rdy upon this ^ 
oihrr nu'tliod. 

U the deGgn of reviewing and reforming tlie ancient NMhta|ti 
ennun law, by commilSoncrs auihntiacd by ihofc afki of par- 
llanioiit, had beeu elTe^iiulty carried into esecurion, every body 
tnuil luve admiued, tlut dw ijUem of cecleliallical laws which s*iic''uASrr<i ' 
they had approvrih would have derived Its binding force over 
Ihc wMc realm from the Icgiilaturc \ for nothing is more cer* 
tain in law rlun ihts, that wlicn any is done under a power, r^ncproi cbv 
that Is deemed to be done by die grantor of the power, and ^ 

to have its valviity from him, and not from the perfon thatexc* 
cutes It, This mud be obrious to that King who palled the rwtGvaU^pcr* 
rird ofihofc afls of parliament, who was ns jealous of his pre- |^ »!"<«««• 
rc^;ativc, as nily Prince who ever fat upon die Rnffips throne* 

1 proceed now to conGder the refoiutionsand judicial opinions 
<11 our hooks upon this great 4|uclltnn« 



tenth to the King, and In rite a£k of convocation, wJicrcby it 
was granted, tiOil infcried a proviKb, that uo perfon fhould be 
ctlfchargsd from being a coilcclur of this tenth ))y force of any tim h*. |<o»er 
privliege or CSCuiption; tl:c archbiGiop appointed the prior of ^ 

u> Iw collcffor ihcrctif, anti to pay it into the rxciicqucr. tUiiTIVwrich 
'riie prior c;un8 iato llie luchequer, and fhewed forth le<tm (fv^ Wf Smigt* 
patent of exemption, whereby the King liad Jifehargrd him 
from the colleQiuJi of any tendu and fifteenths, and prayett they 
might be allowed*, upon feme duubtt among the barons, thu diinswbkliAiap 
caufc was adjounud into the Ksthcqucr^hamlier, before the 
Chancellor ami all the Judges, aud doth not appear to have 
been detrrmiued; but the argument both at the b-ir and on the 
bench turos upon this poini, wlicthcr the provifo in the iQ of 
cmivocation (to which tlie prior himSdf wu to be confidered as 
a party) did not amount to an ctlnppej or a wiivcr of this pri¬ 
vilege for that‘lime, and whether he (lioald not have iotiflcd on 
liii exempt ion lu convocation, and have got U excepted out of 
the provtib* 

R r 3 Upon 
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Upon Am ocoGofi l/« 4 r/» who was then CbUf JafUce of the 
King** Bencii» in refpea to what had been inUfted that eho 
prior (hould hiTt had an allowance of hii letters patent in the 
mTOcatloni It ia nothing to the povpofe, for the^ have power 
of things merely fpiritual i upon this Nnvioftt then a judge of 
the court of Coounort Pleas, faid, the ordinarr by his eonvoci* 
tion had a power to reake fafting^days and holy-days, but not 
to allow or difaltow the King's patent \ and that they have 
to make conftirations proviiicial, bv which (etum df Saiirtf 
ihall be bound ; yet they cannot do any thing which (hall hind 
the t em p or a lry, and this opinion was not denied. 

The neat cafe in order of time is that of the Abbot of 
ttarntf .M» 14 £• 4* 44 * in witich the very fame point came 
again in queftion, before all the judges in the Exchequer-diam- 
ber upon the like letters patent of exemption granted to that 
abbey. No judgment was ever given upon the principal point, 
for tne caufe was determined upon a fault in the pleading ( but 
in the arguments both of the counfcl and of tlie judges rnuch is 
fsid of the power of the convocation. Oftr/hy who, as 1 take 
it, was Kin^s Serjeant (tJiougU he was made a judge of the 
court of Common Picas the fame term) argues, diat the abbot 
ought not then to hsVe advatttage uf this exemption, becaufe lie 
was a party to the grant, and concluded by the provlfo ^ for faitl 
lie, among the clergy the convoc ation is as Arong as the par¬ 
liament is among penbiis temiH>ra1; and by an on ud of par¬ 
liament rvery one to whom the a{l extends (hall be bound *, for 
that every one is privy and party to the aA of parliament, for 
llic ronunons have one or two for every county chofen by, and 
to bind all the county: lie goes on, tlie reafon is the fame as to 
the convocation } fur every abbot, prior and beneliciH] ckrk, is 
privy and pAriT to the conrocatiou, and therefore it is rcafon 
tlut he diould he cAoppcii by afts done in convocation. Piggof^ 
who was on the fame fide, adds, they may bind thcmfelvcs by 
an id of convocation, as well as we can bind ourfeircs by an 
a£l of pirliamrnt % and ilicrefore it is reafonablc thnt lie (hould 
be cAopped. To dm it was anfwercd hj Finurfirf diat the ab¬ 
bot ought not to be cAoppcil, for the convocation had not pow'cr 
to bind any temporal matter, but only that which h fpiritunl $ 
vMUel to ordain faAing-dayi and holy-ibys, and tlicy are only 
fiilritual judm ^ and therefore to fay that he ought to have 
fhewn his chart of exemption in convocation, is againA reafon, 
for the King's letters patent are merely tenipoml matter. 

Upon thefe two cafes fomc obfervations have been made on 
the part of the defendant ; to the firA of thefe cafes. It was faid 
by Dodlor Attdre^i> tint Br^e had mirreprefcrited it in his abridg¬ 
ment by making Nevnon fay, that the convocation could not do 
any thing gue herd U tnuferdltie in the mafeufine gender, for that 
the words in the original year-book were h temper/itik \ that ie 
teot^ffhie means fomedmes tcmpcml perfonr, but h teenporahie 
in die feminine always temporal matters or things, and there¬ 
fore what A*m/5a faid relatus only to temporal richts, and im¬ 
ports that the convocation cannot bind* thofe \ but it happens 
. dint, 





thatf in fr&ming thia objcAioni otiif the kft editioh of thejeiN 
book had been confdcedi which u falfc printed in ihie place $ 
for 1 have looked into the old editioo» tnd.it ia there le iemptr^lik 
in die mafculine gender* as wIm probablj tnnfcribed it 

from the original editioni haa quoted it« and thmfore diia cri- 
ticifm falls to the ground* 

It was faid furdieri the point io that cafe was not» whether 
tlte convocation could bind temporal or lav perfoiia» but tempo* ^ at 
ral matters or rights, for that the prior of LefJj was undoubt- 
cdlf a fpiritiia! peifon, and in that capacirjr liable to be bound} rwmfwu, 
but tlie quefttoa was, whether they could conclude him from 
claiming the beneiit of the Kii^s letters patent of eiemption 
which was a tempura! right; tliis is true, but aSbrds ho aafwer Sv 
to the inference from Artwwi’s opinbn; for it is plain he gives 
his opinion at largc» upon tlte power of the convocation to bind vhkhillmU^. 
temporal perfons as well as things; and conGders lire King as any 
being affefted by that, from claiming the power of allowing or 
difallowing his Jeuers patent^ and that he means temporal per- tkJth» 
font by the words U tmperdiit is moil plain by the oppoGtion 
of it to aux tU SfUHt which woids Ggnify thofe of holy 

church, u e» the pcrtbns not the matters 6r rights of holy ehurcht 
fo Brtike conftrued thofe old Frfnsb words, catx ii Seur/r 
for, in his abridgmcnc of the cafe, he oTes It dtrg as a fynony* 
mous term for them. 

The like objedlion hath been made on the cafe of the Abbot r 1 
of that what is tliere faid related only to the convo- vrti«athcaft 

cacion^s power of binding temporal matters or righet, and not AbbM«r 
temporal perfons in rt tta^ajluat bccaafc the abbot was a fpi- 
ritual jicrfon} but this is no anfwer to what is there laid down, l»dget !■ tbe 
hccaufe it ia dear to any one who will attentively conGder it, 
that it is taken for granted throughout the cafe, that they could 
only bind the clergy. CattJbj% whofe point wu to carry the <1 f't ibt ioavo* 
flrength of tlie couvocatiou*! a£l as far as pofCble, fen out with ^ 

it that amongll the dergy, tntn U dtrh^ the convocation is as temponJ ri^it 
ftrong as the parliament amongll perfons temporal | and then he ^ c^iir 
eipref&ly draws a comparifon between the reprelentation in par- 
liament, and the reprefentation in convocation, ami makes the tUimotmnf- 
very rcafbn of the clergy’s being bounds to be, that they are all 
perfonally prefent or reprefented in convocation \ and upon this 
ground fays^ they may bind tlicjiirelves. Vih^t Fava/tr n(h(,fatdH^t 
fays afterwards is olainly not intended generally, but by way of ^”^*** ^ 
exception out of uus indefiiiite propoGtion, tnat the clergy in ' 
convocation may bind themfdves} for he fays noiwidiftanding 
this, the Abbot ought not to be eftopped, for the couvocatioa 
had not power to bind anjr temped matter, but only that 
which is fpiritual i the meaning is, though die convocation hath 
power to bind tlie clergy, yet the power doth ^pt eatend over ; 
the temporal rights even of the ck^ themlelvcs, but to matteiU 
fpiritual I but diis claim of exemption is a temporal right of the 
Abbot's, and* therefore he, though adeth, is not bound yans/ 

6 k. The nature of the queflion, and the courfe of the reafoning 
in Uiis cafe, fsems to oc to Teqqirt ihi^ way of bnderftaoding it i 

R r 4 and 
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mi if fO| (he point I am now snfifUng on, will appear to be 
allowed on ))Oth.fidei» 

The nett cafe u called the tefi^ xiRep* 7a* in which 

the like opinion U laid down, founds on thefe two year-book 
cafes that are there cited* \ there is indeed an eiception at the end 
of the cafe relating to fpiritual caufes, or which concern fpirttual 
perfons, but that feurence ia certainly mifprinted, for it is nei¬ 
ther grammar nor rctife, aiul therefore no weight h to be laid 
upon it| neither will 1 attempt to explain its meaning. 

In CfiwdrU^F cafe, 5 Rrp. 3d. my I^rd Cbdr fays, ** If it be 
** demanded what canons, conllitulions, ordinances and fy- 
noiUfi provincial, arc lUll in force within this realm/* 1 anfwerf 
that IS refulvcd and cnaAed by authority of parliament, tliat 
fuch as have been allowed by general cenfent and cullom within 
this re.dm, and are not contrarijnt or repugnant to the laws, 
llatutcs and cufloms tliercof* nor tu the damage or hurt of thd 
Kinu*s prerogative royal, arc flill in force within this realm, as 
the Kiug’s ccclefiailkal faws uf the fame. Ni>w ns confciit and 
c'lllom hath allowed thefe canon.s fo no doubt hy general coh- 
feni of the whole rc.ilm any of the fame may be coirw£lcd, en- 
largcil, explained, or abrog'ited. 

i/wr 755. cafe 1043. ami Crc» y.t, 37. J/Vff. a Ja, i* At an 
anemhfy of the Lord Clianccllor FMtfmirt^ the lords of the 
council, and all die jnfliccs of the Star-chamber, this 

qucllioii was propofed, s^licihcr deprivations of puritan minillers 
by ihe high comntiinon court for refuftug to conform to the 
ceremonies appoint^ by tlic canons of 10031 were lawful $ to 
which all the judges aafwcrcd that ilicy were lawful, and that 
they had ^ conference touciimg this point ainongft themfclves \ 
tlie reafnn w;:s, bccaufe tlir King had fupieine power ecclclial- 
tlcal, which lie had drleguiv l to «hofi: conimllTioners, whereby 
th-ry tiwlc a power of deprivation hj ihc canon laws of the realm, 
ai>}| Ji<7 held, that ilie Kti g wiihout 'parliament might make 
urdiii.ijuci and eoiiKitutioiift fiw ihu government of iliu clergy, 
and nnght deprive them, if they did not olicy ; but without die 
Sing, the clergy could not make conifitotions. 

In ilic gTC.it cafe of the pf Sf* Da\*it{ ttnd Xia't, Fnfch* 
t f 3« Carth, 485* it is laid down by l^rcl Chief Juftice ifs//, 
and uor denied by any one, tlut it is very plain, all the clergy are 
liouml hy the canons conCrined only by the King \ but they muft 
be confirmed by the purliamcut to bind die UUy*- 

'pre report of this cafe ia 134. U in tins point to the fame 
eRe£V, though not quire fo full; hut as this opinion appeared to 
be of’ great weight, I hare lookctl into cwci oianufcript reports 
df the lame cafe, taken by h mds of the bed ability and credit, f 
mean iHc bte ^rd Ritjmpthi md Lord Chief Juflice AVr, and 
find they Voili agree with ihc printed report oftSerjeant fynirw: 
the wdiili cf Lord ^ii.W are tlicfc; IM Chief Juftice, 
tlic ckrgy arc rubjccl to a |aw iliflcrent from that to which the 
liiiiy aic fubjed, jur they arc obliged to obey the canons, for the 
coovucadoU may make canons u bind oU the ckrgy, but not the 

laity, 
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Iat7» mi if the clergy io not confonn to theiOj it May be a 
caufc of deprivation. 

Tri/i, T*. 3 Srtttw verfue reported in Modem Ko mmo dne* 

Qifii 188. that cafe wai upon a motion for a prohibition to the though 
^ccleliaftical court» in a fuie agrinfl the plaintiff for not coning 
to hS$ partfh churd) on St/ftd/^f and not receiving the facramenc 
at BoJler\ agaitift the proliibition it was inlilted on, as it has 
been in this caufe, that the fpiritual court iud this jurirdiflion 
by force of the ancient canon Jaw, received and allowed in Rng-^ 

Intfd^ and likewife hj the 901I1 canon in 1605, Mr. Juilke Powe/I 

and frW«/ thought that they had an original jurirdiAion in thii 

matter by rite antieur ranon Jaw; to this Lord Chief Joffice 

fjiie faid, that a jarifdiAion allow^ to them rime immemorial 

imdt be taken to belong to them by law; but what I doubt «C 

prefent b, Vhether this be fo; if there be any ancient canon for 

rr, and rei'cived here before 1^3, 1 will agree with you; but if [ 666 ] 

not, no canon (ince then, though made in full con^ovaticnti cm 

profrto bind laymen ; afterwards a prohibition was granted 

to declare in *is 10 this polni. 

Amui'u cr.f;*, Mich^ 5 tV. (• 61 The court was moved for 
a prohibition to a fnit in r1*v conlhlory of the bilhop nf &« 5G. i C. J9. 

againft the dcfcnd::n:, being a iaymatt, fur teaching a 
grammar fchooJ without licence : bur a prohibitinu was lerukth Oie prtvMiing 
by rcafon ol the clanlc ot the aA of 1 a to prevent the ^ 

growth of felnfm, whicli whs then lit force; tn thar cafe it was 
f.itd hy I^rd Chief JuUice that it was tlie prevailing opi- iHthvytuaft 

iiioM the caiion;i did not bind the Uttr without an act of narJia* 

I . ^ • • * % tfaerebeinei)«at 

mcnt» there bnng none to rc|ircrcnt ificni in convucauon, and ft^nUat 
therefore laypKit could not be fued in the court Chriftian for them bi 
breach uf the canon for keeping a fcJtooi without iiceiice before 
the making of that acl. 12 

Having now gone through ihe authorities tltat have occurred 
in fupport of our opinlonj it is neccHjry to conllder tkofe that 
have been produced on the otlicr fide, wtuch I tliink were but 
three. 

The firll was rite enfe of JJ^rd and Moort 781* cafe sadjeihstaS 

1033. Tn 4 Jfln I. SiMtth WHS deprived of rite parfonage of St. “ 

NiiSoIiu jiiioH in I^oudm by thu high cominiirioncrs, for not con*< tn have 

forming himfelf to the cunonn of the church; whereupon tlie Kr«*lvcS, 

king preretired lUrd, who was iiiftirutcd and induAcd, bat SmUit 

would not yield the poiTklSon, which was kept by force; a writ a)4>UvUu<m* • 

de Vi /rt/<v» iiutsve/rd.i was awarded out of Chancery, and rciurued, i vitne 

and Smith appealed from the fentence of deprivation, whereupon ’ 

Bird filed an itf.g/ijh l>ill of a very unufual naturCi praying that Hr.J 

he might be put into poHcffion of Ac living, pending the appeal, 

and until the feutcnce fliould be defeated. T'hel.ordrbaiitrdlor 

EUi'fmiTt heard the caufci affifierd by Lord Chief Jullice Pefbom^ 

Cikey and 2*iemwg^ C. 21% who all concurred that a decree fhould 
be made to put Bird in poffenioti until Smith had reverfed rite 
depriraiion. it is faid at the end of that cafe to liave been re* 
folved, ihattlic canons of^lhe cl iokK; made hy the eonvotaiion 
aod rile king wiiliout the parliaMeoti bind ta alt iiiaturt ecclc- 
. ‘ Callical, 
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fiafticaf, ai well as an afi of paxiiamentf for that bf the com* 
mofi law cfCTf bifhop in his dio€efe» archbilhop id his prorincet 
and the houfe cf convocation in tlie Dation» maf make canons to 
bind wltliiu their own limits; that the convocation of the clergy 
was once a branch of the parliament of this realm» but after¬ 
wards fevered (torn it for their rifc» and carried their peculiar 
funflioti with them into the couvocation*houfe \ that a clergy¬ 
man cannot now be a member of the houfe of commons^ nor a 
Lnfman of the convocaliutt ( and therefore^ when the convocn- 
tioa makes canons of things appertaining to tlienij ^d the king 
confirms thcm» chef will hind the wliuk reaim« 

It mad be owned that this is a very extraordinary cafe^ and the 
decree fueh n one as would not be allowed as a precedent at this 
day» which is a good caufc to fufpe£l the reafon upon which it 
is built. It is a decree upon an £Mgir/h hill in equitf, to turn 
a miniAer out of the pofienion of a itving upon a fctiCencc of 
d:pfivation from whicli an appeal was in fuel interpofed, and 
to (lay all fuits at common law, tliu* the auJiority whereby die 
fentcnce was pronounced was properly examinable tlicrc \ in 
tint part of tlic report which has lx:cn relied on in Uie prefeiiS 
cafe^ it is faid by the common lair^ every bilhop in his diocefc, 
arclibiihop in his province^ and Uic houfe of convocation in die 
nation^ may make canons to hind within their limits) but is 
there any colour of bw fur this ? Could every diocefan alone 
make canons fur that diucefe ? Could tlic metropolitan do it alone 
widiout the couvocstton or fyiiucl of his province? Moil cer¬ 
tainly notf and vet this is delivered* 

Hue laying chefe pccuharitics afidc, tho’ very ilrong tilings 
are there reported to be fa id of the power of convocation to In ml 
the whole realm in matters cvciefiafticah yet it is not exprefsiy 
(M they can bind the huty> nov dedured in words what perfons 
Uiey can bind) and all chr.t was ncceOUry to the detemuDation 
of the caufc was^ that they could oblige the u'hole clergy of 
the realm in rc for Inth die panics before the 

court were clergymen, and die deprivation was for a fpiritual 
caufe. 

The next authority was the opinion of Lord Chief Juflire 
f^nr/gknn in the cafe ot HiU againft 327. that if hy 

a lawful canon a marriage be declared to be again It GodN 
bw, wc mull admit it to be fo; for a lawful canon is h law of 
tlie kingdom, as much as art zCt of parliament, and whatfocvcv 
is the law of the kingdom is as mudr the law as any ihing clfc 
diat is fo* 

l^is is certainly true, but proves oodiing in the prefent cafe, 
bccaufe it is filcnr, and docs not determiDe what is nccelTary to 
make a lawful canon as to this or that particular fubjcfl, matter^ 
or perfon, which is the point now in debate* 
u ibe cafv pt 'ilie laA cafe cited, was that of Grew and EUht, Pnfch, it 

^ 41, There was 1 motion for a prohibition to 

a proceeding ex ^09 In the eeclefiaAicsl court againll the 

rli, the Kinf 
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plaintiff, ht keeping a con?entkle in hia houfe^ the ain* 
lucnta be(h at the bar and on the bench turn much upon thia, 
whether the fpiricual court had onginally jurifdidlionorfuUf, 
for keeping conrenticlet', and if fo, whether it vat not taken 
away by SiC (latute of conventidef, which was then in force ? 
h was not alleged in the iibcl that there was any prefentment 
of tlie ofTicc diargcd, but only that it was ex parte jf. B, a notary 
publick \ but the regifter of die court made an affidavit di^t tlio 
curate of the pariih had made a prefentment | upon tbU it was 
objected by the plaindiTs counfel, that this was not fufficient, 
for diat the redor or viear of the paiifh, and not the curate, 
ought to prefent; This ohjeQion was anfwered by the 
rauou of 1^03, whtcli provides that la the abf^nce of the rco 
tor, the curate may prefent* 

From hence an occafion was taken to difpute concerning the 
force of iliefe canouii Mr. Juftice Tyreil faid, I hnld that 
the King and coiivocaiion witliout the parliament cannot make ^ taimcuim, 
any canons which fliall Wwl the lairy, though they may the 
clergy I my Lord Chief Juftice VurtglMm differed in this, and 
faid» *the canons of 1603 are certainivin force, tliough never 
confirmed aQ of parliament) and tnat the convocation, with 
tiie aflent of the Kitig under the great feal, may make canons ctuMckp h wtu 
for ilie regulation of the church, and that as well concerning 
Uicks as ccdeGatticks, Mid fo is indeed diey cannot 

alter or refringe the cx>mmcm law, ftalute law, nor die King’s 
prcrngaiive) all diat is rc<]uired in making new canons is, Uut 
they confine themfdves to church matters* 

It mull be admitted to appear from hence, that Favg/^n AnotScriadft 
Chief Juftice was of a different oinnion from that which the pf ib* 
court hns now ileliveted) but the weight of this authority, will 
be greatly wealeneil, when it is obferved, that it was upon a 
motion without much confideration*, that another judge of the 
court declared lilmfclf of a conrrary judgraent, and the other 
two declared no opinion at uU on this queltion, fo that it comes 
only totlie opinion of a ftngle judge againft another, and all irejtiy 
this upon a point not properly in the caufe) for it did not appear 
by the proceedings in the fpiritual court, tliat there was a pre* 
fencment by the curate, and die affidavit was irregular, and 
could not fupply it) and the whole court finally held diat it was 
not neceffary to fhew any prefeotment at alL 

Upon ftating thefc authorities, it is eafy to decide which JhpppSoKMtor 
preponderates; as to that exiraonlinary anomalous cafe of ^/r<f 
and SrniiHf in Chancery, I think no ftrefs is to be laid upon it, the 

and then there remains only the opinion of Lord Chief Jufticc 

again ft w'hich I oppofe the opinions of MiWw, Cohe^ wrinsiWr, 


TyrtlU and the aufwer of ail the judges in the 

Star*chamber, which carries in it % plain implication of the 
ground we now go upon. 

The fccond general queftlon made at the bar was, admitting 
that the lay pertons cannoi be puuifhcd for a dandeiUne mar* 

Th« fwiihiil 
mrt Ml ^ 

jvfICCtUea bj tbs wckat oMt Inr la the cafc efs eUA^cdiDe mcriaie. 
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riage by virtue of the canons of 16031 whether the Ipiritual 
court ha6 jurifJiQioa of fitch a caufc agaiiift them by the ancient 
cinon Uw receWed and allowcil within the renim of /i$tgfftt 7 d\ 
anil we are ail of opinion that the fpiritual court had fuch a ju* 
tiWiaion. ' 

1 have had occafioti already to mention the rule laid down by 
my Lord C^ht in C^nvJri^t cth, that fuch canons and con (>!• 
tutloiis eccicnafticah ^ have been allowed by general conftrnt 
and cuflom within the renlm^ aud are not contrary or repugnant 
to the }»wi, ft^tutes and culloms tliereofi nor to the dnuMge or 
hurt of tlic King’s prcr(^tivc» are <VilI In force uitlii.i tl.ls 
re;;|jn, as tiu King’s cccIcfiaAical laws of the fame j this ruie 
is warrantcii not only by the reafun and nature of the tliini’i 
but alfu by a ilrong exprefs declaration of parliament iii ihc 
jirrnmSic to the llatutc of 15 H, 8« 1*6. 1 k concerning Pcicr- 
ptacCi and dirpcufatioui t and though in the pnivifo at the ind 
of the llatutc 2j H, 8* 19. for ctmit iuin anch nt canon law> 
until the iiucudcd reformation therrof liv completed, no 

mmiion la m.idc of cr vu thc^e are words of the 

f^anc imp«»-f; aud in die .icf :<;"/•*. rK id. for proli nglug 
ih:!* jiowcT diino;^ Ivilip.'a liM*, ih')>.o>iro foi continuing 
»uw a.‘iicot cauiiiiiar.»i r.crc cloarly penned 
** Such cra!U'.otiiin.«, aa be accuilonted and ufctl 

« here,” 

Here rcfls tlic im.v lonnu.itioti of ad cevU fiailioal [urifdiclinn 
in this kingdom \ and of thL a rational and tjaruisd account is 
giv'jn in a nianullripC treatife of tl.^l ;rreai and learned Judge 
J.ofd Chief Juftiic which 1 L.i'.c perufed j ** I cnnccive, 
♦* fays he, that when ChrifHaniry \va^ »irtt iiicroduced iiur 
ifland> It Ciunc niH in wiihtiut fomc fotf .1 of oxternaJ ccvleHa- 
ftical difciplinc (or rocixion) though at fitfl it rntcred into 
il« world without itt but external difcipiirv could not 
bind any man to fnbmii 10 ir* but either liy fi'TCC ot iIjc fu- 
«« preme civil power, >vhcic the governors recvivvil it, or by il>c 
•* voluntary fnhiiiiiiiou uf the particular perfons that did receive 
if llic formrr» tJien it waH the civil powxt of tins king- 
** dom wdiich gave that form of ccclcfiallicni dilciplmc its life ; 

if the latter^ it was but a voluntary pact or fubmilTion, which 
•* could not give it power longer than the pirty fubiniiring 
plcafcdi and then the King allowed, coimUcd at, and 
nor prohiMied it, and thus by degrees, fays my zurher, in- 
trcuhiccd a etidum, whereby ii came eipsal to oilier cufloins 
or civil ufigcs.” 

U remains tlnm to be inquired, whether that part cf the cannn 
Iaw which proliibirs cUad«:itinc marriages, hath been received 
and allowed i;i 

The canons of the coundl of LcJtrftn in the dccreialsi 
//A 5* 3 - wliicli courarn a general prolubitirm • 

ftgainil cUmIciline marriages, aod require pablication of banns 
by tlie loiiiiflcr in the church, were adojxcd into the canons of 
llse church of by tiic convocation held si /x7i/fcft 3 /f. 3. 

iplikh was in die year of cur l,crd 1318* LytwoJ, /«, 4. tit. 
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%, e/andf/ima ^ia tx fntraOthni^ fny», ft . 

JfiAi£li the puiuninicnt of fufpenfioii on the cler^iiun for throe 
yearly offending by celebratinga cLutdeftine crarnage; and then 
addi, Et hujufittidi cMlrahenttt fictfta Mita perctlUudo \ Lynu'iod 
in h\s glofs on the word si Jxe/ia dthUtt^ eaplaiiw them ^u$: Erit 
4 ti'httrAri<^ cum wh cx^imatur^ vero J/c crnlrtth^ntei fnt 

diqui voiunt) fnnt tpfi fuE) eXiSfimmtmicoti : to that he took tt that 
the concrafiing parties nurrying clandelUuely were liable to tlie 
pamfhment of cxcommunicatlou* 

That the jurihlifiion of proceeding by ccclefianical cenAires 
again ft luy ^Krfons marrying clandettiiicJ/i hu been receive d> 

Ui<d, and allowed in Euglam^ was faid, by Dr» Andrews in his fi^<rA\nii.y 
nrgunient ta spi)L.»r by many «.nnic« In the rcgiftrjr of the fee n" 

o( Cimferhnrj^ i'ome whereof he ciled *pirlicubrly( and it muft pcrlunt iruny- 
bc admltitilj tJiut a long courfc of fucli pfvcedeius woald be of 
great weight in a calc of UiU nature^ Jmugh a few intlanccs 
would nor» bccaufe they might ra(s JnkfUntip^ and ihc parties jcAicoi'ihbAr* 
mijtht chufe to fubmito rather man underco the exncnce and <hMeha 
clamour of a fuit for a prolnUitioru ww'd 6ot. 

It is tliercfurc more material, that this jikrifdi£fion hath re« u 
c:ivcd the function of a judgment of this court in the cafe of 4 »t^ Af^fikt 7 $. 
JltU/ing.Ky verfus Pttjlu 8. L'u, !• yvvw 257* 'J'hat 

cafe was upon a demurrer in prohibiiimi to a fuit in the court sn^fieriMirntfry 
of the archdeacon of Jirrh^ agaiiift a hufband and wife fora 
cianduflinc marriage, had without banns or licence. Upon ||j?rtccljhrltrc 
argument, Whiduh and Crete were of opinion that llic pro- rulbleWr hjn. 
hUiition nui^ht to ftand; but Eichxirif'M Chief TuUicc* and *® 
brr M u!um\ jwes were of a contrary opinion, tiiat the pro* pt^hibiiin 1W4. 
Iiibirion ought not to Hand: the court being thus divided, 
they dcfired the advice and alfillaiicc of Heathy Chief Juflice 
of I he Common l^lcas, D/iv<np>rl Cliief Uauini Dtnhnm and 
iiuthNf who all agreed with kiebartfj^ and J 9 na% tliat there 
ought to bo u co'dultnuon \ and the fecond point mentioned 
in the book to have been exprefsiy, rclolved was, ** 'Chat if 
** any perf >n nvjrry without publication of banns, or licence, 
illIj’Mniling with it, they are citable fnr it into tl\e ercic* 

'* fiallicul court, and no prohibition lies,*^ and a coufuluaun 
wa^ a wank'd. 

'i'liiN rcfolutlon IS in point,ard I can And no antI;ority agalnft O h-i-v^fri'r 
it; it is nll'o ruoponed bv the ilrouccr reafon, becaufothourh y*'*«**;• 
clandcAiiic marnages have always bccu complained of a^ a uvMjia, 

gaat giicvance, and highly dvtiimcnial to the puhlick and pri* j«Ji 4 

vale riunllies, yet by perfuns coiura£ling fuch marriages, mufl, 
wUhonr fucli a juiiMicIion in the fpirituul court, have been ab- 
folutely tuipuniUied, ujiul the late fiatute of7. ma 75. was 
irta.lc} whicli is Metro bcbelkwa. i. »' 

Hut ili^t ilaiute gives rife to the third general t]ue(ik>n in this C ^7 ^ J 
caufc, which U, whether this jurifdi^iou of the fpirirual court 9(^4 gimrrJ 
is taken nwuy by the conftnifion and operation of the ftitutc 7 !*?^*’* « 

7 s 7 9 rr w 2 * 
this 
tbehii 

tMU w aks Mjrtbe cniffieiic Ijwifiidba&i w *S«i.V%tly aWs, 

** the 


6 iy, 3. e. 35»/. 4 * which infllAs a penalty df lo 4 for in»«iiy >u7inka 
is offeucc,. to Im; recovered hi iheKing's court i die wenU itc 
ehii **And for better afeertaining, kvyhg mid ccllcAi g V\, ^ 
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** die fald duties on narriaies and licences as aforernldi be it 
•• further cnsAed^ that from and after the a4ili of juh^ 1^96, 
every man (o marrkd without Ucence or puhlieadon of b.mnB 
« as aforefaid, ihall forfeit the fum of 10 f. to be recovered witli 
of fuic in manner as aforefaid, hy any perfon wlio ihall 
** inform or fue for die fame/* 

Before I confider the efie£l and confciiucncc of tliis (latutc 
upon the main qudlion^ 1 would make two ob&rvations upon 
it V Firftj Tliat though fome doubt was made by Mr. Serjeant 
upon the fecond argumcnti whether Urn claufe in die 
ftutute be now in force, yet, upon looking into the feries of 
iLtutes relating to (lamp dudes, it clearly ape4ri to be fo t for 
by the ad of 8 (9*9 3* rh* f9» it was continued till the ift 

oH Auxfffi (706, and by die a£t 5 jla, ch. 19* / 3. it was fur¬ 
ther continued for the term of 96 ycatii therefore that objeflion 
mud be laid out of the cafe* 

Secondly, "flut this penalty of ib/. is inflided onlv upon the 
huiband, ** Evm man fo manied fliall forfeit it*,** \o that fup- 
poling the eccknailical jurifdiAion to be taken away bv impti- 
cation ill this cafe, it could only be as to die man, and then the 
prohibidou could only ftand yiwn/ him, and a coufultaiion mull 
go 11s Lo the proceedings againtl die wife* 

But upon a mature delilKTatioti wc arc all of opinion diat this 
ftatutt hath no operation to take away the ecdedaftkal jurif- 
diflioti as to the huiband clandeftliurly married* 

The general quellion is, whether an of parliament in¬ 
flicting a pecuniary penalty or other temporal puniflimcnt, upon 
an oiRnce of which the fpirituil court had a prior jurihlicXion, 
without a fpecial faving t^eof, dodi not take away fuch jurif- 
didion, hath been much agitated, aud undergone divernty of 
opinions. 

iu the cafe of Gmir verfus 1 VtHtrh 41* cited to ano¬ 

ther purpofe, the whole court of Common Vleas held dut tlio 
fpi ritual court might proceed againft a perfon for keeping a con- 
venride, notwiihltanding'theilatute of CborUi ihc Second againlt 
conrendcki; So in the cafe of Cbn againll Pepper in 2 Le^nnz 
222, and Sir Thomas Je/its 231* for teaching fchool widiout 
licence* 
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But notwithllandlng this, there arc many opinions in die 
books to the contrary 1 and the cafe of Cbadwix'he verfus lUtghei^ 
Cartb^ 464. is a later cafe, and is dire^ty oppofitc to tlie refo- 
lution of Csry verfus Pepptr in the inftance of teaching fchool 
without liceoce. 

The cale of Burdett retfus Mastht%vs In tlie firft year of 
Anns was fubfequent to them all, and then it was thought a 
^nt of fuch di&ulu as to be folexnidy argued, hut by tcafon 
of the death of one or the parties it was iicrer determined. 

It mud be admitted that where the ecelc(<aflicsl cenfuTc and^ 
ci^iiku CCS. temporal puoilhrocnt are both levied agaiuil tlie fame identical < 

IvicSmS OWfi. 

lUpulAMiUireSotklevitawaUAiWUaeD^ the mlesf/Zm 

to8i»fl|«eaUft4Uwriass4BskUywc<tS*B» ■ 


Whcfs Oia tc« 


oflknee, 
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^ffencCf the tole of Newm hii pwuri Jtht fn t$dm is a 

(trong objcAiofi againft aUowiag fuch a double procctdingi for 
how could a £mtenct in die ecdeluftical court be pleaded byway 
of fuaerfiiu cvtvi^f to an adlion or information upon the lUtute. 

But we hold the cafe now in judgment to be a kind of mid* 
die cafC) plainly diftinguifhable from any of the former in the 
fnatcrial groaiut of the point now under conlideration# 

In the cafe of teaching fchool without licencej the pecuniar)' The Meatvy 
penalty enaAed by the ftaiure 13 Car. a. of uniformity, U in- J**^^"*^ 
diffced dirrflly and <0 Mtniite for a pxiniilimcnt of the fame of- 
fence, aud in the fame refpedl for which the fpiritual judge in- uTe «r teeebio^ 
fli£la the punilhmedt of excommunication ^ the intent m the 
temporal puiiiflimefit is to prevent the fuppo&d mlfchief of un- iueui 
licenfed pcrfoiiH teacliiog fchoolj and fo is the intent of the cc- 
ciefiaftical ceufurei and as the paianec cnjmned ii a fausfae- 

tion to the publick for chat offence^ fo U the penalty of the Uw fpirkual 
ftatute. jyiieiidiaiti* 

But in the cafe now before ua, the penalty of toA on the 
huibaiul is not infUQed on the odence ot a clandeftine marriage 
at fucli, I mean as a breach of tbc publick order of die churiS, 
and of general inconvenience, and evil example, but collaterally 
and in a diflcrent rcfpcQi which is to fccure the duties on mar« 
riages and licencei. 'Hie chufe is introduced with Oiefe exprefa 
words, ** And for the better afeertaintng, levying, and colledling 
** the faid duties asafbrefaid, be it funl^en^cd, 

This makes it in realicy, ami not in li£Iion only, a proceed¬ 
ing Jivtifi iiiluUti M tQdtm caufa dinerfis rjtMdkut ventiifUitr^ at 
in thi rxprejji^n cf tht Ztat. de ArtiatfU cltriH, 1 Infi. 623» 

The ccclefultical cenfure is to puniQi the oflcnce direfUy tt . . 

intmtu as it is a clandeftine marriage, a crime agatnft the pub- s^oiafci^cy^n 
lick order of the church, and of general inconvenience, and of rcfMtfftciw- 
evil* example \ tiie ftatute iiifUAs a penalty inrcfpedl of another 
confcquence aribng from it, as It infen a fraud and diminution rk^^uickrc^ 
of the publick revenue) and this reClridiioti docs not arife by vtoMtSmrOw 
conftru&on, but by the exprds declaration of the legiflauirc 
themfelvcs. diL u ai AUM * 

Aifccv the 

f vlHik oricf oTUu 

In this view it feems rather more ftrong tlian the common cafe [ *073 1 
on the ftatute 18 Bin. ch. 3* concerning the puiihhmcnt of the 
mothers, and reputed fathers of baftard cbtldrcji* 

The ftatute not only provides for the Indemnity of tlic pa- 
rifli, but alfo for tlie puniftimeot of the odaiice of lewdnefs; 
the words are concerning baftards begotten, and born out of 
lawful matrimony, (an offence againft Goers law and man's 
law), the faid baftards being now left to the be kept at thr charge 
of the partfh where they be botn, to the great burthen of the 
laid parifh, and to the evil example and encouragement of Icu’d 
life, it it enafied, that two juftices of the peace, o^xin exa¬ 
mination, fhall and may by dicir difcrciiun take order as well 
for the mother, and reputed father of fuch baftard chiUl, as alfo 

for 
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' - > for iht better relief of crery fuch parilh» tnd ftall tnd mj 
likcwife ake order for the ktx'ping of every fuch ballard chiid| 

ThU ftatute InfliAs a temporal puniOiment upon an aQ^of 
Icwdncfs, not us fuch, as a fpintoal offence, and mere in* 
thM»iochen,orr. convenience, but to prevent undue churga bcmg brought up* 
oi fhu. on pari Hies. The fpt ritual court puniihes it bj penunce and 

ecctcfiaftical ccnrurcs, as it is a crime of inconttiitncc, a fpU 
AiAnvat, ta tSiual offencc, a publick fcaiiJal to the churchy the flatute 
^mtnoSne punJfhcs a confequtncc arillng from it, the having a baftard, 

as that may infer an uujufl burtlicn upon ihe*purith where it is 
r^fitulwrt born 1 and tlicte puniflimenrt being iliwrfi, tfiinhMf in thefe 
f hf ctKfercnt refpefis, the one fur the criiitInaJ cllrcdJy, the other 
on uceouiu of a pariicular evil confecjnencc arifiiig from it, have 
fewJJ t) hccii fuftVred to go on hand in lund e*vcr lime the nmking of the 

and it was never imagined that the one had repealed tlic 

nrvi rbrcA inu* Other* 
f isH iKu il)« 
w b^i frpcalcij (be dihrr. 


By this reafoning, T hope, 1 Imre cflahllfhed a fubilantul 
verhty (artween t)ic ground wc go upotu i!i dctcrmitling this 
caf:*, and tlie common .irj:umcnt whuh huih generally been made ^ 
ufeofto fupport preeredings in thr fpirituji courts for onruees 
punidiiibie in tlie courts i that argument is that the 

forni. r proceed only fn y<V//,.v of the oileiulcr, but the latter 

punilli him either in body i*r purle* 

\ *^74 ) Due that iH a ihUincliuii ill cmils without a real dilTcrencc, 
itt^oKiuv punilhment is inteiulcd fir ihi* rcfennation of theolFender, 

<cfje<tiv fN and an ciample to othe:rsi and ih**; is the erd both of the cx- 
/dffftjni'or vf clefunlicjl cenfure, nnd the icmjvind jienalty, when they* arc 

bot!I i«fli£kd immediately am: direfliy for the fame thing *, hni 
it ia raherwife hen*, wlictt the rlellidieal cenfuru is for the 
iwhcrh criminal aOl, and the tcinjxiral prnulty for a fraud, coufequen- 
Mn<hlin*n«vii*d9 arifijig front that ait t further, thm is another grouml 

wiiheuid rv.a to ruppoti iliib pnncxding in the rpirliuni court, and to dill in* 

tlie c.llb from tlailc wliiih h.ive been above cited. The 
M o:hfruiiu rubrick prcfir.t to the oilic'e of inutrinumy in the book of coni* 
wK^*« il».» REyil ptjyvr, both Uicfe of 2 8 /.W. 6* and 13 Ijf a. 

lU*'* ^'*5^ **’^*^1 buims of all that r.re to be married together, niuft 
lie pnhlithcd in the che.reh iluice on evml St/miap or holy^days 
l 3 i.' lrn.it.i4l m yf JivincJtnijv* 

frn..i.) 1 a«; i 

luu 4 . 

pfXY/, Tliis provifiim is condr.iied hv fh': fiverat a^s of unifomiity 

<w I>4^. .wj Kings, anO by refeiciire is exprd'sly made p*jrt of the 

ref^K^ive acts. Hic^acl 01 uiiilormity, i £//u.i* 4 . 2, re^enuds 
iheU'ik of eommiin prayer, ll» 6. willmut any alimtion in this 
pariieuiur, and (uis this : 0* ** lie it further enabled, 

fuTt «b tf b %ti ttr eirv^CIv funiiaiKle hj Hif r«aivrti e|*<l»e<tiafiU| 

$M b) tilt* tVcvnS vik jmisir ih Uft*. vffa4ii4«, 1« 4uk<l« J n br ..niiKtui 4.14 ippUcS Jinc funidii.ig Oic 
bjjirul uicfbbfwksrdtj fi^lkai lMvk 4 « «i 4 *uui 4 dfca)wi* 

1 ** that 



r 


A P P E N D*I X. 


« 5?4 


tlut nil tind fiJigUiSir the faid, arch*bt(bops and biflicpii ani ' * 
all other their officers cxtrcifing eccleliatlical jurifdicliciu 
** a$ welt In places exempt as iu»t exempt witlitn ihclr diocc'fesi 
ihall have foil power and authority by this a A to reform) cor- 
** tc€t and pumflii by ccnlurcs of the church) all arul Angular 
** perfous which ih.iU oifeiul vriUnii any of their juriAUdiouH or 
** diocefes agalnlt tUU a£V, and ilatute; any other lawy lUiutc, 
privUcgC) liberty orproviAon herctororc nin4<C) had or fuOercd 
** to the contrary notwlihlanding/* The M of uinfDnnity rj 
Cff M 4,Ji'3ien 24. runs thus, And be it further 

** enadtedy lh:it ihe federal gixHl laws and ftatotes of ihis rculm 
** which have been formerly made, and are now in foree for the 
** uniformity of piayer, and ad miniftration of the facramenc 
** withtn this realm of sincl phees aforcrald, thill Aand 

** in full force and Areugth) to all intcuu ami purpofes wbatfo* 
ever) for t)ie eftabtilhing and coiifirming the faid book of com* 

** man prayrf) herein before mentioned, to joined and 
annexed to this afl, and Aiall be applied, praOifed jnd put in 
** ufC) for the puiuffimg all ollcnccs contrary to Uie faid Jaws, 

** with relation to the book afore raid, and no 01 bet,*' the cot^fc* 
<]ucncei following from thele claufes feem to be that 

the laity are bound by the ruhrick agaiiiA marrying wlihouc 
publication of banns} Sxp//d/ff That by tiiccsprefs words of the 
uQ of uniformity) t FMz^ they were punhhable by the cenfures 
of the church for adtng contrary to it. 'I'hat by the 

of uniformity 13 14. Oir. 3. this power of theimlinary is con* 

tinned) and direQcd to be applied and prailifed for punillniig 
the like odcncc again ft the rubrick of die prefen t book of common 
prayer. 


Hereupon a new queftion arifeS) fnpponng that the enaAing 
this pecuniary penalty by the 7 8 /K 3. •. 35* might by 

implication nave calwn away, or repealed any authority which 
the fpiritual court had orIgiiiaUy in this matter by force of the 
canon Uw, whether it fliall operate to take awayajurirUkltoii 
cxprefsly given to it by a former a A of parliaiuont, and confe* 
qucntly/^u tw$i$ to repeal rhataA of parlbuncnt. 

Tlie rule touching the appeal of laws, vj pri^ 

cres einSrnrihs ahr^git/tt: but fubrcquciit aci4 of pirli.inirnt fu the 
aiGrmaiive giving new penalties, and inftiiatlug new iYi<:t!iuds of 
proceeding, do not repeal former mctliotls anti penalties of pro¬ 
ceeding, ordained by preceding a As of parliament, without ue- 
gnlivc words; and as in 7 b* 8 M'’. 3, cb, 35. there arc 110 ne¬ 
gative words, both may ftand togedicr, andchher the que or the 
other may be put in cxccutloiu 
Bsfides, a later a A of parlament hath never been conftrued 
to repeal a prior aA, without words of repeal, unlels there he a 
cXintrarlcty and repugnancy between tlicui. ur at lead (omc no 
. ticc taken of the former Uw in the fubicquent one, fo as to in* 
dicate an intention in the laW-inakcrs torcpcfil itl 

In the aA of King no Am of notice is taken of the aA 

of ohifonnity, but the proviAon declared to be for a diftcrenc pur- 
pofe, the fecurinz a paidcubr duty or revenue to the crown* 
Vol. 1 L . S a . 1 h:vs 
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uUe.^uent i^* 

I in 

yt 4triri>iiuv4, 
ivin^ u«v fM- 
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:pt4l fi*rni'.v 
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I hvct nov goat through the reasons upon Krhicli the court 
foondein jodgmeot, and in doing it! kire been the more largn 
and particular, in order to prevent anj miftaket about the ground 
of cur opinion. ^ 

Omiftiiumu* The Cfll of clandcflinc marriagea* ii one of the growing evilc 
rTriu *Sr* time!, produftirc of many cakiinjtiea in famihea, and of 

tb« great mifehtefand diforder In the communitji and therefore we 
cMrr wottM nai thought it our doty not to weaken any lawful method by which 

^ retrained and punithed. 

fMT W n- 

judgment mnrt be» that the probibitioa ftand in to ^ro • 
toftMau'utite ceeding only for the p]aait>ft% being manied at an uncanonical 
•toc««4iii| hour (f. /•] not between the hours of S and la in the forenoon, 

chatcircumilancc having beent as far as nppenrsto ui, introduced 
•A by the canons of i6o3« and thut a coiifoltaikin be awarded as to 

tcon* the rcliduc of the caufe. 

learned and celebrated argumciiC waa made by Lord 
to* fb« <4Mr$. flanlmu’ht in delivering the opinion pf the whole court of King*a 

H’nch, wlien l»e was Chief jullice, and Sir Fr^ftfu Sir 
£JiHtind Pr^jn Knights; and inil'him Lf^% hfcjuire, Jultieus. 
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Cjje ^?incipal ^Jlatters- 


9ctoaat. 

See BtCttt, <* Cb»iK»»F> 

W HEN there i» eple* of « fl«ed 
.ceouot, to . btll broocht for 
» eeBcr*! ooe. the plaint|ff 

aiuftetnecid} but pay* only thceoBi 

of (be day. V 

A bill «»y. be brought for ^»r* “ 

.cMOfli; though it hu beta «kt ted 

for three or four year*. > M 

Where fraud appeared to a ^ 

coBBt, the whole drereed lobeopeneO, 

thoegh it. wai a lUted aceoaot of aj 

year* ftaMiog- ^ 

The Hoife of Lordv »»ry ofteo, to oat- 

ten of account which are intricate, «- 
fer it to two merchaoie named by the 
partiet. to eooftder the cafe, and re^t 
their opinion* npoo »ii rather 

leart it ro • jary* t j r 27 

Where perfon* have mwnal 

figning the aecoomt i* not neceff.ry to 

Babe it ailated one. but «« kecpi"g 
11 any lenech of itmei wuhoyi 
an objettioftp which hiftdi tSie perfw 
towbomitii rent, wd pra»Mt» hia 
eoterinj iftw open accoaot tlw- 

ward*. , . 

The dclworlng «p Toaohort la an w- 

fitmtuofi Ibat ihc aecoant the 

• birtiei » » 

Abfohitely werfary they fliooW be de- 
yj et lb. time the eccooot u 

fowd. ' 


Binken keep the Jnfii which ere made 
upon ibem pn 6 le», becaefe they 
V 0 ochen» and of uie in clearieg wp 
dirpotti betweeo ihcir Ihop aod a third 

perte. 

If a defeftdant by hii euiwer acknow- 
ledm any pariicolar Turn doeptboogH 
he I wear I (bote ftims were difehargedt 
yet it ia diil a groaod for dirediog ta 

aceoQOt. ^54 

A p)» oft dated acconot i» bad» oiiUu 
ti (hewi the accoant wai it writingp 
and wKai the balance wai. $99 

When at law a perfon in an accoont in 
allowed fumi onder ^o/. oo hti oath* 
he mail fwear pofiuvelyp and not %o 
hUbelief only: the fame direAioni aa 

to this matter are given under a deerew 

in chUcooftf ihirlemnd pcrcaptori- 
\f fwear to the fafl« 4i<a 

The cafe of Simti and being ver/ 

piucb cniaegledp and the rranfadioaa 
of long itanJiiigp the court cho(e ra* 
ther 10 difmifi the bill, and leave th« 
plaintiff to hia a^tton ai law, ibindi* 
fc^ao accuuotbefbreiheMaAtro 6lP 


9(va{cCrtnft« 

Where a nan, conofantof hia rightf faf* 
fen anoiber to build on bii moadp 
wiibottt fetiieg op a rig^t till tAer* 
ward*, the court wUloblip theoneer 
CO permit the peHbo building ro enjoy 
it eaiatly. dy 

' . a Where 
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Where there is a fecond rpicbetwecD the' 
fame partieri you may infill oq «b ac- 
^uiefeenee under.« decite in (he hrii. 
uolefi (he bill be difttiiTrd wichoat 
•oy prtjudke to the qucHioii in that 
caafe. 

Sec Jfriub and Sc^uicrcciitc. 

Where the moiive^ to an a^ion are da- 
jott« though the caafe of aelion waa 
jnft, a court of equity willatuMyi take 
ihia into caniideratioD« though they 
cannot at late pay any regard to it. 

•94 

Where a perfon h.n a fule exclnfive right, 
which u infringed upon, \i an ailign of 
irerpafi will not lie, he may hare an 
•Aioo of the cafe;-for the law will 
not permit a matt, who baa a right, 
to be wiiboDt remedy. 39a 

3 hemptlon. See Ircgacp. ibstlifap 

cion. 

Where after making a will a father ad¬ 
vances a child wjih a purtioo a* great, 
or greater than the legacy, foch prevU 
/ion lias alwayi been held an ademp¬ 
tion ; bot when ihedcvile has been nf 
a refidue, no inllaace where a fubfe- 
fluent poriion baa been held 10 be an 
uctfipiion. 21^ 

y. makei a will the 4(h of 17311, 
foOB after 6 '. makes his addreifea to the 
plaiotid^; and lo Jfiify applied toy. her 
great uiicle» for.hsa approbation, who 
agreed to tnve 500/. and drew a 
n;'ie payable to him on the 2>ih of 
Afri/ri I7i9« and lodgea it in M.U 
hands to be delivered to S. after the 
* majriage was had, and Ctid he would 
leave the plaintifF fumcibing by wiil, 
but woold 09 t be obliged to do it; on 
the 19th of y. di«i; 3 fid 

tie next day the pUtotiff and S, were 
married. Lord Atr^urh held, the 
legacy of tooof. given under y/i will 
Co the pUiniiff, waa not faiiahed by ihc 
goo/, given opon the marriage in the 
teAator^s lifc-tlmr. g 16 

M’here a fsicber gWea a legacy grarra/Zy 
under a will to a daughter, he mu ft be 
biKierhecd to mean jt ai a portion $ 
iod if he afterwards gi^ei hey a lom 
on marrr g^ ji ia an gdempcjca of be 
legacy. a 518 


Donbte poriiaea are whit tbh court 
ftrongJy leans agaiaft; and whether she * 
pordoD |iveu in the Jife-time be Ufa 
or ootj II ao ways material,, where an 
orphan JI under the care of a collateral 
relation, and be by will gives her a le¬ 
gacy, which la expreJTed to be for her 
portion, aod afterwards provides for* 
her io his life-lime; Loro 
was iflclinrd to ibiok, this woold be 
an ademption. P/rge 518 

In the cafea of fatiifadlion of legacies, 
parol decliradoQS have always been 
admitted. id/t/. 

Where a father gives a daophrer 500/. ai 
a portion sa marriage, and fuys, 1 will 
leave her fomethiiig by ay will, bat 
will not oblige myfelf to do it, this 
would not bean ademption. 519 
The altering efa will as to one niece, can 
never be taken aa an evidence, of the 
teftator*a iatcation to alter the legacy 
aitoanoiber. iM. 

A father adminiftraior i/wntafe miumi 
of hit daughter, who waa cx- 
eentriz and refiduary legatee of her 
grandmother's eftite, agreed wbeo the 
married the plainti^, that he fliould 
have 800/. which in the fcttlement is 
cuikd a Lord fferiAvrVie re- 

fofed to decree ao account of the 
grandmother's perfonal eftaie, as Ihe 
had bren dead 20 yean; bot direfled 
the futber'a reprefenratlve fhoufd ac¬ 
count for Hia perfonal eftate as to the 
See/, only, aod iniercft at 4///*^ 
eetu, from the marriage. 521 

3omfnf(hiittcn aob Sbmfninsato^. 
bee dercutor, i^ltftuai Coutt^ 
Sl^ttbitliug ef 4 te. Dtyr 

ct CtfiL 

An adniniftrator ss not U* every cafe 
chargeable with lotereA on account of 
perfonal eftate. r$l 

it h not an iovariable rule, that an ad- 
mioillrator Ihould be allowed coAa at 
all events. iiwf. 

The eourt had decreed sxi account agaioft 
C. of the aActs of her huiband at bis 
ednsiniftratrix after hisdcaib; the look 
all hU goods aod ftoek in trade, and 
carried on the fanie boOaefs; The Ma* 
Art reported 1400/. dae to the plain* 
liAf open the bidance of acceonti, 
who iu&Aed Oft ijitertft for that fom : 

Urd 



A ^ tU ffinct^t Matiiru 


' bildy that tlu bffy^ s 

dtrNMndm <md tht sdmi- 

"tt/tfiUtJjt 9 $f lavhg Jit JilJth^ ^^dip 
btr infy fuA fir rnmnyt fie Jball 

4 hr ehatgU •caiib tMitreJ •* tbe 14001 . 

i’-f ^439 

SSlMtft. See ^Stt'd 8cp«}tj in) 

0«tb. 

Tying and revyiog in aSdavitii not al- 
lonrable. 14 

The not rAearingeypreffly towordt Tpo- 
Iceo, but adding to that efe< 3 * ii a 
propercautioo an aa adidavit. 60 

9 ge. See 3 nfant. 

tlmemcnc. See | 9 ut(bafc> 3 nhnt» 
jlrarc> Catenam, ikeatutif 0^ 
Cbampertv> SitCdti. 

. The court orchanccrys io earring agree*' 
menu io executiooi govern ihcoi- 
feUei by a moral not a mirbmaiieal 
certainty. to 

Wheie a pert of the agreement is per- 
fornecl on one fide» it is bat com* 
inoujuAiee it ihould be caried into 
execution on the ether. 100 

It is not only contrary 10 the Hatate of 
fraadti but to the common law before 
the ftatute» to add any thing to an 
agrecoeot in writing by parol evi* 
dence« 383 

If parties are entring into an agreement, 
and the will out of which the furfritore 
arofe was lying before them, and 
their counfel, while the diafiswertpre- 
poing, the parciei ihaJI be fuppofed 
10 be aetjaainted with the confe^ueme 
of law at CO this poiot* 591 

After an agreement has Snurely frccltd 
all dirpntes between parties and their 
feveral rights^ the hands of the court 
are fo tied ap, they will not enter into 
a .quedioo which might have been 
dari^, had there been no fuch agree** 
meoc. 59a 

• * 

airecmcnt Sec Aeanitf e( 

jinuba anb jnrteo^ Sgrccaedt. 

9 grecmtBt onber Vanb. See more 
itfader J^nfage Viaci^e KtuM.' 


Sfccmcbt, loben to be ftrfo^mtb in 
. Ikpecie, anb tobcti not. 

J,D. who died inteflaiejeri three fiAen; 
bti perfonil eflate beino agreed to be 
di vided into thirds, two mortgages, oos 
in fee, the other for a term, each for 
i$of. were allotted to the defendant, 
one of the fideri ; before any afllgo- 
meo(> ber holbaod borrowed aoo/. of 
the pliioiiT Qpon note, and as a for> 
tber fecority^ Wt the two nortgagea 
with him, and gave his note, pro* 
mifing CO affign ifaemi and thee diet* 
Bill brought againll his adminilirstor* 
andagaioll the mortgigon, to be paid 
prinapal and intereU, or to foreclose, 

bird iJ 4 frdaiCht Si.V, tbitl ivr 
frrmifi /s fmttrt an afi^wmtrl a/ thr 
amraHUd in f^nitj fr n dij^m 
fittm 9* tbrm pro taat4, fi U 
tht d, Jr, w/., . '* Jr.V • <6v», ttey 

Ji'/nvg/i Vtrvi/ifi at hu ctiofe in aLtions. 

Pfl.C-' i 07 

A provifn in arti Jci for the porebafv of 
an cllaic, tbst if riihrr ihoald b^isk 
the agreement, hr Iliou'J nay joo/ la 
th* lather; the defendant, on bring 
oftVrrd two yran purctivfe more, ac* 
cepted if, ootwithlUnding his sgr'.*e* 
n»eor. I^dHaidivifie dr i.ed a 
fi i t^ tbe ai r/v^r;. 371 

The offTMog to pr.y the PipiiUted fum 
will not vacate the sgrcemCBt, furitii 
no more than the cojimon cafe of a pe* 

italty* ** ihidm 

A penalty has never .been held to relcafe 
parlies from their^greemenr, for tlio* 
incurred, they muii pcriuim ic rvoc* 
wichiUndin> ihim 

3sKtimnt on SB^rri^ic. Settle* 
tnent after ti^arrfage. 

As to feitleiocnts made afrer marriage 
in purru4Qce,ofaitul previousih«re* 
to, vidt .35, 40, 71 

A 1 lmit;ition ender marriage erriclex ro J. ■ 
the intended hulbund for life.reumn- 
der IO the iffue of their two bodies^ 
will not eotitlc him to difpole of tJ^c 
eflaie, but will be carried iutu llrkb 
feuiement id this court. 73 

If a fetllemcnt bejuA la general, a psrri* 
cular adviQtige to one Ade or the ottier 
will not affc^ It. 5ai 

s I J . i!. t 



9. a u>lor tad poA&d V a* 

T^eftauof i4/;a0‘«ur.iai73o nadc 
bii addarflct eo M'l then t6 yean of 
age, aod irhofo Catker it wai ihougbe 
would • gito bet 500/. to her fbnuoe: 
On the tonrtihip coming to bit know¬ 
ledge, ha declared bit diAika of the 
flutcb, and forbid gifing 8. any 
encoarageraeot I tke coailOiTp beiog 
earned 00 aotwithAandiog, in 
. *173*».5*>Detir.inanarlue*to«ai and 
tbere« in an aU-boofe, bonda wttt exe> 
ented^ to which twoArangIra wcrewil« 
iteAei, and eke only prrfou prefeat; 
•ne from io tbepeoatiy of 600/. 
conditioned, that if ihe did, on or be¬ 
fore the expi radon of 13 moatka after 
her fither^a death, marry S. or if Aie 
Aiall not, nor will not marry S% but 
marry font a ocher per (bn, then Aie (hall 
W 10 5. jooA ac or immediately af¬ 
ter failnre of fach marriage, nr eifa tha 
mbllgaiioa 10 remaio io fail force. An¬ 
other bond from 8, iko fame flu/a/f; 
mt/wbiis, with ikat from with a co¬ 
venant in it, that if he lhatl Dot,erwill 
f>oc marry but narrtea fone other 
womao, CO forfeit and yield op to If. 
for her ownule, all hit cAnte,* real end 
farfoml. One of the waacAet to the 
baodi fwore they were read over before 
execution, ibc other, that they were 
not I one chat they were exchanged, 
iha other, that they both reoiined in 
thecurtody of .'. Tn 1736, the f4tker 
e>t* fK died, who left her 540/. tOc 13 
mvtelu nod then f/, filed her 

erigrnul bill to he relieved agiloA her 
bond, and dying Toon after, bvr aJt 
mlniArator revived ibe caufu; and 5* 
brought a crofv bill for (ktiafa^ion out 
of lf'/iaftr»* . • TVge 535 

Though a parcfit hsi no power to prevent 
*i the mirriage of bitchiM, yet hit con- 
feot it eXfie^led, and b^ -ibe laws of 
fome f^ijnifief oeeviTary-^ * 540 

(«ord //ar./;wcie eoinpared it io the caiea 
« of boadt giveu bclcre marrisga, ro re 
turn a part cf the pf^niaa, where ibe 
freed wai not bc.weco tlia contra^ log 
fiarties, bur 0% the purenii ot.aoe of 
Iheai, wha being deceived ia ihiv ra- 
fpr^t, ic .hat Induced the coon to (et 
•Ivde ra;h bnndi. 

li^d Httrti'MifU dcu Sted whether c b* each 
I of the condiiiim iouhl have been af 
wailiwotO^/a Ihewiiig a tender 


irwpnl 

♦ , 

ofhimfair^ writing, or (eadiog, ted 
ikonghc hii aAent muft bave*been aip 
•deal propoCil, and the firft ad. 

341 

When tbed^i^mvioui to tbe marm^ 
of the plaiotiCwith J^^w^ynrUt were 
reading over eo brr, flie'obfarted there 
waia midake, for ihatihcDiMcryof thb» 
elbie of which her mother wti feifed, 
wa? limited to his afeforltfet and aot 
TO ber feparata nh after bar mother'a 
death, ns bad been agreed, and re« 
foM CO exceuia anUla the tniAtkb 
*4a redlified In. order to do thii, 
hy ibe defire of the truftaa, he gave 
a naie under bii band, whereby ha 
agreed with the plaintiff, that (he 
Aiould cfi^oy and recaivt the profiil 
of one.noiety of the edaM, after the 
dacoaib Of h€r mother *. The mar¬ 
riage was had Ihortly after j and in 
the ftMKker died; and in 
3 ^elr 1740, "JjtrcO btcama a baakrape;. 
and ibv ^Aigueei being 10 poAeffioo of 
tbe rents of tbit moiety^ refufed to let 
(he plaintilT rceeiva them, or to make 
any fctileoieat forfecoring tbe receipt 
thereof sober porfuamt to iheagreemeae 
before the marriage; T6e Ji^fr if th$ 
Rclli e^aiet ihmt k mU$ nvirr 

(r* the hefi^md ee^ht /# he Leked 
9,ee 4f y* /heAttUmtM/, sjrd a/ the 

Mojfe meeU hevt hetn relined if Jht hed 
0 hiH tbe bifiaedt 
fu ei the ejS^Miei 

Parol evidence caunor be admitted to cx» 
plain ihc agrjiocot between the pir- 
uei t bot IS 10 tbe occiAon of fignlng 
ihr note itmAy. 3(0 

A fetilcDieni will control a writing ex* 
ecuted afier ; but the parties relofing 
CO execute the letilcmem without it, 
they muA becondrued ai one intira 
agreeotrnti and bath conGAeat. Uid, 
Thuggh tbe word'i^^ratr vji are net in 
tbe note, tbe words eejy tin ptrjfj 

aiitn. 

V 

ia the pWa of an alira, you muA avep 
the pcrion was un alien, or orhrrwKo 
at it ap bar. 

Ao alietf may take bypurch^ie, bet than 
It b for the btaefii ol tbe %fow.i. spg 

» ' ' / ’ ' Thera 






Them U ttO jaSince wlim it hu bees 
b«M that A perfon by mairyittf as 
sliea wojnan ii feiicd of ibe e^te 
purchafed by her. 398 

♦ 

Snntuit Kelts. 

The coart dirtf( ^mm^i rejlt m an aC' 
count of thereottof reafy but not of 
perfonal eftaia. 410 

A nortsagee by entering into pofTelDon^ 
by hii own ad makes hlmlclt accoant* 
able ; and ir u in tbit cafe the direc- 
fioB of annual rcAi ii gireo. 


A devife 10 trudm of a fius of moaey^ 
to ba laid oat la the paitbafe of db an- 
SDtty rfear for A. wuM frtefrm imt* 

S 7 } 

Where an annaiunt hat enutd. and it m 
pofiefioa of the edate charged with 
the court will not oblige him to 'qott 
the poffedioo, liU the grantor allowa 
him iotered for the arrean of hit 

Doity. 411 

• 

See Coortf of &alD« Cb& 
OtncCf Coa0> Jsfaiit, 

plea* 


Kanaitif. Sec fttamte of AlaiCtttienf • 

Ad annuity granted the Duke of 
ewr 10 Dr. in conf)defa:ion ihai 

the poblick go>»d 11 advanced by the 
eacooragementof icaroing, and la cofl> 
^deration likewlfe of the love he bore 
to him ; this ii doc a legal cooddrrt. 
cion» nor doei it amount 10 a vtluab'e 
one io the ey« of the law# 15a 

Giving up a pecuaiary advantage at the 
tine aa aanuityiigrantedf amoonu to 
a V 4 laablc confideration, aa much as a 
fuB of money paid down at the rime. 

There being arreara due 00 the hrd aa* 
nuiiyi the proaifing not to foe for them 
was a good condderaiioe, and from that 
lime iiceafed to be a voluotary grant. 

iM. 

In refpefi to arreera of an aosuity» there 
ia DO certaia role of giving loureJl 1 
the mod freqaent indincei are, where 
it wat the bread of the wife or child. 

ail 

The court gave iatcreft on the arrears of 
jm annuity from the time a Mader*s 
report was condrmedp which was ag 
years, in favoarof the reprefepiative 
of the annuitant only. 

A juofliiD anni|Uy decreed robe redeem¬ 
ed on eleariog the arreartj and paying 
the whole principal fum tdvaBced, and 
intered to iha lima onIy« the plaintiff 
having odered to redeen. 251 

After, the regiler had drawn op the ai- 
autei. Lord Hmdwk^ declared he had« 
a great averdos to thdfe cootradt, and 
that he would have decreed a reJemp* 
lioo ef if it cbold have been done 

fonfiliess with the tala of e^ai7« 13$ 


Talcing eeeeptioni to an infafficieai ao* 
fwer, if uotamoant to a. deoiarrer 
a: law upon an infuffieient plea. 14 
The cafe of /foairer, verfui C'rmlr, be* 
fore [jord Chancellor 4 Cm. 2* 
wis not determined npoa iatiifaAory 
mfoos, for recBving cofti epos f 
Mader'a reporting ao anfwer inludid- 
eat, II by ao meaai accepting it for 
an anfwer. tHA 

Lord lUrMthi incliscd to thiak> that 
where there ia un amended bilU and 
an aafwer put in to it* the ptainuff U 
iauiUdtoadecreeyrfmvf'^^ abftridtr 
ed from any proceedings in tbe origi* 
mI eaufe. tg 

Aa well on connlffiont to Cake antwera 
end pleas in the country, ti before the 
Mamn in chancery, thecomguffionerf 
lhaU fee the defendants Sgn their lA- 
fwera or pleu for the futo/e* il9 

A defeadaot wti allowed to anead hit 
anfwer by adding a new foa. 1^4 

Where a plainiiffischarged by en anfwer, 
be muft difeh^e himfelf by proolv 
end caosot do {i by reading ths whole 
anfwpr u he dut at law, ggt 

Lord doubted, whether nn 

infant can, before he comet of age, 
pat ia a oew anfwer, fo ni to rehear 
tbe caufe over agaio $ for if there 
ihould be a decree agaiaA Him oo the 
fecond hetriag he may, with aa moeh 
reafon, p&e in a third anfwer, whic%, 
would occafijA in deice vasitiM, 4!^ 


KppeaU. 

On an appeal from the JUttr, the appeL 
Last may be let into sew evidtsce, 

814 ^hkk 



4 


s ♦ 


^ TM if He FriMcip^ MafUrs, 


«Uch vst.Qot Kid* thettt pmvUed ht 
will give up bis depofic. Pegt 40$ 

See 9 sKtmcR(. 

Th«4nlrlei. lod thelndmiore of relMfe, 
10 ibii ctf«, auA be ccofidertJ as oor 
iDi|. the fane ad, beiag both dated 
oa one and the rane d^y, and a dif¬ 
ferent cendygdiufl ought aoc 10 be put 
Qpoti then. 4(7 

Articles are coofidesed in this court u 
minuter only, which the ffttlctnent 
nay afterwards explain more at large. 

H 5 

There u no dilTervn^'e between articles 
unexecuted U ra/e, or w pare only ; 
for alf the cafes go upon cbix ground, 
chat wliat ii covenanud to be done, is 
conlidereJ asdonfi iiiJ. 


9 SM. See ttzm^h IDe- 

(ceuCjItoQO. 

AdmilSon of aOcti by an executor to one 
legaree, is an admiflioa ui all. 5 

It is not a general ii!e, that any perfoa 
H'bo hat aflets may be made a Cefco* 
dam; TO conAitute fucb a pcrlbn a 
necetfary pa/ty, the pUiatiiT mu A Or: w 
he ei'hrr deotei be mc aoy aJfcu> or 
applies Lhem improperly. 3J 

The coor*. never elleeia ic uti iagredient 

to take ibe a^ets out of ibe btftdi of 
an executor, ihut he Ic not of shtuent 
fortuoe^ fo long as the teftatorbirtifelf 
has placed this confidence in him, 
without regarding Jus arcomflancei. 

1X6 

A fon end e daoghter by one xeatefi e 
iba by the (eeondj the father dies in* 
debteJ, the fon ibe firit enters, is 
feifeJ» end dies; the daughter is in- 
* titled, being a p*]Jt£hfrct\ Ui lod is li¬ 
able to her father's d^t. . to6 

It ii do ioaecurate exprefioo, to fay, e 
raveifioD after an eAatc-uil is not ef« 

^ .ftts, for there ii a lubleneij whkb 
A' Stakes it ailets im futmiy iM* 

aflbts are difcoveredi by a bill 
^ ^{mght in ihii court, the pfiioiiff 
. iball not be turnrd over to law, hat, 
ideemd • failsfadion here. 363 

^he coorc mII not charge intercA upon 
go execDpr. who makes ufe^f afeu 
oflo to hil handSf la the way of bis 
bide. 603 I 


%1ktt mfittbalteti, anit fn otM 
tkchi «rc to be palo. See 9ictb> 
Creditor ^ff) onder.ilAtr/rrrrwi/re- 
vtrttU ^f/wae tbt Htir awd fxerx/w, 
&C. Ijguks, 

4 

A derife of as efiate charged with the 
payment of debts to a collateral rela¬ 
tion, briog 1 deeife to a Aranger, the 
.defccQi is broke, ud it is equitable 
xdets. Pdgt api 

Where a nero tmft-hlUeedefcendi opoA 
an heir at law/ic will be coofiderod aa 
legal, and not u oqmuble afftts. 

H- who was failed in lee of an eAatc, ha¬ 
ving borrowed noaey in 17x4, gave a 
bond for it, sod a mortgage on 11 for a 
feturityafterwards: ia lyxfiyby willhe 
devilei the mortgaged eikate, and a 
freehold for three lives to bis wife, and 
appointed her foie e,xe«airiK; in J734 
he purcUafrd one inoiciy of the rover* 
lion in fee of the life-hold efiaie, and 
the other moiety in 1737, and died 
wiibouc altering bss wilt; the queftson 
was, if ch.* periona) cJiute is not foAi- 
cknt to ’pay ibe mortgage, whether 
the eftate drfeended on ihr plaiotiff 
fhould not make up the deficiency, fo 
chortheeftate devikd to the wile might 
UQC be ntfidvd wbild there wefr rraj 
afieii, Lord /Av'^evirie bfU e/ frfi 
firm ure, /fir av/c tens mt imttUd ft/uelt 
exvir^viV* 10 0 cHr/ </* eyxi^, fiar 
ieJt’’ thr WfVfi /// hvihtu. 4x4 

On the one baad jt woold be hard for aq 
heir at law, cat of a fmall piuance, to 
pay a debt out of ic in favour of a de« 
vifec, and on theotbrrhand, where the 
efiiie defceudtd is Urge, it would be 
hard to leave tbe burden on the fpcci- 
fick devifee when i hr mortgage alnoft 
fxhsuds (heeilaie: on acceutof ibefe 
difijcuhies I.ord adjourned 

the cafe 10 fearch for entries of judg- 
mencs at taw on tbe flaiuu of fraudo- 
Icuc devilet, aod for precedents in 
equity, where there arc fpecialty debu 
and mortgaged elUtesdevJfed beiides, 

4^7 

Lord fUr^hkt was of opioloo that tbo 
wife isjaiuled'u have the mortgage 
oppo the elUte devilStd to her eaone- 
reted ooi of tbe real afleti defeended 
upon tbe heir, aod Vevetfed the former 
decree c^ly xa to ibii 430 

Whm 





Where ft will feU oq( with ft ^efire thie 
the debts mty be paid ta the firfi ptftcei 
the wife with rerped to crediiors tauA 
have ulcen the eAaie mm eutrt devifed 
to her, but js not fufiicUnc to the 
burden opou the legatee fo as to make 
ft variation with regard id the d'l^vrent 
lands Out of which the debts are to be 
paid i or iranfpofe the order in wiiUh 
the/ are to be ftpplied for ihar purpofe. 

To leflea the eftate which rt^nains lu the 
wife under the will, where ihein:ea(ioQ 
of the trftatO' was lotalt/ ig di (inherit 
the h%*irj would found hurJb ioa court 
flf e^i'jUy, rl.V. 

it is the rule in equity, that perianal alfeu 
cnuil be ilrii applied to fitisf/ a fpciU 
city dehti and if defid nit, ihe heir 
(hall be chained fur the real affleu de* 
feended. 4;4 

in P>/t versus TT/rvAteW, the bill was to 
have fatilMCiiou out of the e(lHi tie- 
fccRiled anddevifed: Lord di« 
reeled, if the perfonoJ were.nos fuiii* 
dent, an accotiot wa> to be taken of 
.nfl>Csder»cn(Jcd, and if liicf? were de* 
ficicni, then ol rhedevildledate, which 
fbews his opinion as to the ord'*r in 
which ihealfcts were to be ina< lh<*]*ed. 

The land in the cafr of (7/r/re.vand 


e#»i IS given to the wile, wSssh louft 
mean eif^luall/i for if fubj'^t to the 
mortgage, it is an Incllcclual devife. 

4J6 

The elefUon of the creditor to come far 
fatisfni^ion either againft ihe real or 
pcrfonal eifatewill oot determine whas 
Jhall ultimately be the fuud which 
Iball be charged. 43^ 

The rule io murOialJiog of ailets is of 
fuch confequence to the praftice of 
lbii> court, that it ought locoaotcrvail 
moyargomcotsof banilbipto particular 
perfoas, 439 


bt Beftcne ano fa tbc af 

X\St See }S 09 ^tgigt, ^piCUIO^. 

A mao ciDAOtby to/ form of conveyance 
whatever raife a fee-fimple to bis ewo 
right heirs, by the oame of heirs, as 
a purchaie# fo fts to preveot the rever- 
Hon from being aikti 10, fatisfy the 

57 


T. D, on bit marriage fhitled bis eftate 00 
hlmfelf for life, on hts wife for life, re> 
mainder to tredeei 10 prefefte eontin* 
g^nt reinaieders, remainder to his £fft 
and every other foa in tale^al^ re* 
mainJer to himidf in fee; ft fon^orn, 
the father dies indebted by bond, iho 
fon afterwards dies without iffiie, but 
by his willdrvifei hU cllftie to the de- 
fro d ant in fee. LtrJ HmiMdf imUp 
tW kiu^ cnnc rw#suer 

f^'u i$ cwr /iv /tftherms f/rl/j, 

tht dtvjfe tt€J m, iVge aof 


SfCgnmcntanb Sffignccf. Seeltgftf, 
X>drou ftiio jfciue. 

As at law an aflignee of a term me/ effign 
and thereby get rid of hii robiequ^ni 
rint, and the covenants which run 
with ihe Uod, fihe may do it 
in equity. 346 

A hufoind may difpofe oft poffibiiity 10 
equity, if ^Sgned for a valuable con- 
fidef>itioii; but it muhbe ftn adignmenC 
of that pjrcicular thing, nnd not red 
only on ijiieniion and conllruOion of 
words in a covenaAti 5 ^9 


See f&foctfi* 

9ruiubcr. 

a 

An inquificion of attainder 11 only to in* 
form, and does not tntitle the crown 
to coy ijghu 399 

I 

Sttofnep CinmU 

'fhe attorney general of enurfe grants a 
W/ pi^rfir/ TO ft eriniioal profecutiem, 
w9cre ao lAion of trefyais will lie. 

Jo» 


Srtofiicv snb ftolfdtc;. Sc** Otocro, 
S)eeos, ftairnefs, 91U of ISeblcUi^ 
j^jOer in <£(»n(crg; 

70/dvr Crmt In vyaf, being under e prt^ 
fecortoo for perjury, and fo^ery, tm» 
ployed the defendant as bit ^lomey id 
gel bail, wbicb he did accordiogl^, and 
during this trinfidton drew Cival'a 
will who direded a legacy, of tooo'f. 
lodhe defendant, and 30c/. ft p^ce^ 
to the bftiJ, ftftd afterwarde lh« dofen* 

daut 



4 


•int got A bend for ktuntf cf kb 
: C>Mi afterwAfdi fevokn chU 
w\\U Aodb/ABOfker Appcnnu the plaJo • 
cAccairix, a^d fftlua herrefidoiry 
’ legatee $ after the death of the teJItror 
ilie defendant hring a ea aAioo oo Kii. 
hoad, aod haa a verdidt tad jodgmeoi; 
a bili broight to be relteved aftlnd It 
lor fraud i Creei liviog lx yeari after 
gavtag the bond, aid not aitenpiinf 
«o be relieved; Lord //or^rir deerm 
Im the defendant on the Irfl hearing, 
bec on the rehearing reveried hii for> 
•er decree being theroogbl/ eoarioced 
llwaswroeg. ^^'>5 

attornef onght aoe to take a beni 
hf fervkeii lot If a cltenr» with hit 
e^er opeRi will give oee of bb own 
accetd# k b not abfolaiely void, ad 
The datete eG»a. r.tj. having laid 
down cartMo rnlei for regulating the 
befaavioor of attorn lea tad folic J tort* 
with regard 10 thebclicnij, they have 
ince tut adt been cotffider^ aa cfficcri 
of jallce,and Rated fret allotied then 
which they onght not to exceed, ty 
When an attorney b retained to appear, 
and be doci not appw Kcordinglp, 
the courtwiil penilh him for it; andon 
the other dde, an attorney once chofen 
cannot be changed wjUmi theexpreff 
leave of the court. iM, 

From the alliance there b between an nu 
toioey and hiiclieno the court will 
leKeve the client againfi ibe exioriion 
* of an auorRf)*. U:ti. 

Cnefiaofe<|ujty will order an attorney^ 
hill to be taxed, though bb client hat 
given'bim a mortgage to (ecure what 
wac charged to be dne to hia oo ac- 
connt of a law fait. 

A ckik in court, who lend* money to a 
Mkitor to carry on a canfe, b not in- 
tilled tbeieby to deuia a dlfoi*a pa- 

pert* aa a pbdgc. 114 

' Sy. the datnic of f/lt/m. a. c. 29. attor^ 
»ici and frrjeant coenicra who have 
t&d mbrecmtng their pmfeffion may 
he fifenor'd and not alloi^ to be heard 

' >aoy more io the way of ibeir befioeft. 

^^Vbma Cnti. itor b gotltv cf male pr«di- 

* ceit he may be degraded by having h im 
dro^R out of the roiruf fi^Uuorr.r^/d. 

* A fC'cilor h iviiig ta^e.i a judgment of 

bb clirOt for 400/. ohiUt tne caufe 
wa> dependtrg. ced alio kveial exiia« 
ordinary charge* rpfcasing inhb bill i 


Lord Hr^dte/ohr, though adjoAed and 
allowed feventeen year* ago, itferrcd 
the bill to be taxed, and ordered the 
judgment aod other lecariiifa to be de¬ 
livered op. 19$ 

A ibiicitor mikei an abrolnte conveyance 
cohiafelf of toooA from the plain- 
itff’a wife whild fhe wia ported from 
her bu/baad, prepared fix wecki be¬ 
fore, and not csacntedtill three wealca 
after (he left htnt, at a lodging the de¬ 
fendant got for her) the con fide rattona 
expreffeu in the deed are, 
obw sjtJ /mvmirj Atuun the hill waa 
brought 10 fet afide the deed as obtain¬ 
ed by fraod, and that it wai iateoded 
aa a conveyance in trnft for the daogh- 
ter of the pla'mtiF, though the de¬ 
fendant omitted to make any dccinra- 
cion of fach trofi. Lord HertlwUhon 
all the cbcnmAancet of thii cafe de¬ 
creed the deed ibould fiand only aa 
aftfcerity for fucb fum aawaijuflly 
doc to the defendant, aod that the fur- 
plui mull be deemed a cruft for the 
daughter, who being dead, itdevolvei 
upon the pUinciF as ber reprefeota- 
tire. 296 

If ao attorney lif- preeaib on a 

client to agree loar. cxorUtantreward^ 
the court will elnier fet it afide intire- 
ly, or reduce It 10 the fiand.irdof thofe 
feet to which be b properly intitJed. 

apS 

Tbs court of King*! Bench wai the pro, 
per court to examine into the pariiality 
of ihe arbhrators, ai the award waa 
made a role of court there, which the 
plainiiF might have done by fliewing 
cabfe why the rule for an attachment 
on the non performance of the award 
ftiovld not made abibiore. 1^5 
V/here the parties Have agreed to make 
the fobmiriion to »n award a role of 
court, aod to be refiraieed from bring¬ 
ing a bill in equity, the arbitrators, 
ootwUhftatiding the award may be de- 
fedire in point of Jaw, may plead It 
in bar tn a bill here. |9$ 

Arbiiratort may plead thf award in m 
to a bill charging partialitv, but they 
mnft fupport ibrir pleh by fhewing 
Uienfe!%ev Impartial, or the court will 
give a parly i leae^y by nakiog/^w' 
pay eoili. iiiJ, 

Wbero 



Whm tfipboiSoQ to la award kai berv 
made a role of cOart« h ii ■ rontewpc 
of thac com to difpute rhe ordCT« oti^ 
UA ihe^ <*ari Oiew partitKcy, corr^p- 
UoQ or miibrhai^ioqr U the arbitracon* 

P^gr J96 

A Diet wet put n to a bill brought to 

* let adde an award and for a genera] ae- 
caoftr. l.r«rd HordvM^if allowed it ai 
hgtiaft Che ^eheral account|‘but held 
that (he plainxi^ was not precluded at 
(he hearing Iron obJeAing to the awa/d 
fo# Ira od or par (ill up loiiiearbitrtion* 

pt 

It ii improper ip come loto thii coun to 
fet an award afide merely for ao objee- 
tion io point of form* 504 

Courts of law formerly nfod too much 
niceiv io determioing awardi. iM, 
Thougharbiiratort refiftcoib to beuxed, 
' yet fuch refereoec will not vaiiaie the 
award a: Jaw. 

|f couru of eqeity were to take greater 

* latuude in determining awards than 

ceertr of law^it wmoM intredocecon- 
fufion and uncertain (y» and ihcrcforf 
it is better for ihem 10 adhere to orre 
role. iM, 

As courts of law have faid they will never 
make a prefamption 10 overturn an 
awards fo oestber will a coort of equity. 

S®f 

Where an award is good to a common in • 
tent» and aafwers tho parpofe of par** 
lies in fubroitting to a refeieace, the 
court will not fet it afide upon trivial 
objedioDj* 

If arbieratora delegate their power, the 
award is totally void. ’ 

It it not necelTary for arbitratora to chalk 

* out particularly the method in which 
the award is to be canted into execo- 
tioo. ' 

Where arbitrators have awarded reJeafet, 
the leaving it 10 the court to give di* 
redioni to a mailer to fettle ilie Aaea 
does not vitiate an award. {66 

One partner brings a bill againft another 
' to difeover and be relieved agaioA 
frauds, (if. the defendant pleaded ao 
agreement, that ia cafe any difereace 
ihould arife betwdn them, it wai 10 be 
referred ; and the mattera in the plain* 
tifPi hill relate only to a partnerlhip, 
and yit have never been fubmiuad to 
arbitration, nor hai he ever proposed a 


reforrnce, tboogh the defrndant ofihp* 
ed and waa always ready to doit tmt 

tbf pfre; /w 04 k 

it e tt Jijctptr, f^ 6 w 4 < 7 *^' 
tic orhtfmtcrt esmti eatcmme m 
ae/6, tie ejrmwtr, 

^Mfrf hodo fever gf'db/ag» P. {6} 

See note t« 


Sargaloi ^cblns* See 3 nfruit, i^c, 

C1R y. remainder in tall ta the aftato 
^ 10 qotilioa, being diilrefid, conveyM 
two manorttOf the yearly valocof |oo 4 
expcfla&i on an eiUte for lift in hb 
node Sir Samoei ^Msrdryfae, for the 
fum of too/, to the deftodaot, hit 
heirs ud ailign^ from and after tha 
deceafe of Sir «Seii^ BtunsfR/hoy with* 
out iffue male, * ijt 

Sir M. brought g bilf 10 be retievea 
agaJnft this harg ain, u anconfcionable, 
LcrU Hsrdajickc ir g wwV crntfcy^ 
mtcc, rtffit in pchu cf tom \ fir nr the 
fimlMiiy imi m remrrm/er fo tiH mht ir 
etrU ire eerv^fid ^stc oi ii ioJ^ sod 
me di/pefe tf the idrtkmcf, iiidL 

A perfon wbocoeveyi an eftate*tai 1 , coo*^ 
veya timm fiihtm Amv, which ia an 
eihte for life; aad as tba deed in tUa 
cafe only Wriff an eSate for life, it ia 
not fuch an eUate aa the panba coo* 
trafleti for, and therefore void. 154' 
A judgment of 6w00/. being taken at the 
lime of the purchafo, as a ftgariiy for 
the performance, Z^onJ Mrrdwitii di* 
red^ it Ihould ftiad only as a feeuriiy 
for priodpal, intcreA, and cods, aod 
00 further. iM% 

There are all the material ingredieatsiic 
this cafe, as io thofe which have baem 
cited CO fee aQde this agruoaent aa $ 
catching bargain againft a necaCcooa 
heir* i«5 

What guides the court to all (hefo cn^ 

IS the taking the advantage of an heirb. 
being diArefled, and ia the priadpSal 
ground of tbefo docrees* • 

*!nie court have always extended their ie« . 
lief in ftich cafes, for the faktbf tl^ 
publick, to prevent peopte'i gimia|. 
to the prejudice of tm pro vulencperiontt * 
and the ruin of fammtes Cola decreed } 
10 Sir 7 «(hs hvemdi/tm. I36 ' 

tt a perfon will enter into a hard bargain^ 
wilU bis eyes open, a court of equity ; 

mil'. 





‘ ’Will relicfc hio «pod thu footiog 
r Ollljr. r^le 151 

ffatsaitt ant iftate. 

Ao rquttjr.of red^mpiion may be con* 
vcyeU by birgun aad Tale. 1 ^ 


Smn AM jfcme. Sre &c|ie3::9nc, 
^ffig^uneot.. t^ClAluc* 

iNlseti CDKij Ucitcri. S«ccmcnr> 
M<n to he perfoimeb in Bfccfe 0$ 
wot, ^nktupt, ^ota(r> SebitCj 
Scheaiptlon ani) jFcKderu;a, Ctt» 
titOM) 1 toM 9 , J^p/ti(ual 

€Wtt, 


' A wife, whoe&ntietift coofclence consent 
10 focb an atif«er ai ii drawn ap by 
lh« hu/band> will be aJloArad 10 aorwtr 
from him. |o 

Where a huftand^ by menaceii prtvarli 
«D a wife U> put in an anfwcr, ke may 
be puniHiEd for a cootempt. tfi.'i. 

A criminal con vet fa? ion .i^ajnfi a huAtand 
cannot^ in a civil Ittic, bo n^d in evi¬ 
dence againA a wife* a» Ic wouM lead 
to make her incur a forfeiiore of her 
ponicoi cfpccuUy if 0i« ii an infant. 

64 

A wife may as well difpofe of perfuual 
cfiaie* over which ftie has an abfolDie 
epotrool, at Oic can difpofe uf ret) 
enate by j^ning ta a fine wiih her 
ban>afi 4 1 and* on her coofent in coon 
.her fonone was direfled 10 be paid to 
Che hufband, though he appeared (o 
beanJofuMcetp^ioo* 6yi See Do:e 

to this caft. 

A father by deed creates a troft of a rcil 
^ fSatOj f^the benefit of bii diaghreri, 
^ and dirtdi the roots to be paid them, 
whether fble or covert* for their fe* 
parare ofe; they itiarry* and joio with 
, their hQlhacidi io bopdi. for money 
lent totbeir hu/ban ill: the irallcea an- 
/' dcr the father’s deed ordered to pay 
V ' the rents and profits of the ctuftefiaie 
'Ip the bond credlion. 6fi 

IMgK e h dfhead hai ins pofed on a wife* 
y by hrr a bond void at law* yet 

this ^ort will efiabli/h the agreement 
' acco^iof 10*the iaieation of the par- 
. ^i«l* 97 

court .win ant allow n wife main. 

, ’iicBaece* wheie there it foil proof of 
** her clopcsueoi and adul.er/. ifiJ. 


The hflfband having pofleSed himfelf of 
the greateft part of thb wife'i fonone* 
and ieft the kingdom* the intereft ari* 
fing fiom trod muney was direded to 
be paid to the wife till the hnnsand 
thinks proper toieiu/n* and tniinuin 
her as he ought./’.98* fee note thereto. 
P. gives a tUiid of a moiety of the refidae 
of his perfoBil efiate to $• J\ who mar« 
net, and wliUA out of the kingdod* 
afiigned together with her hofband the 
third of a moiety which was to arife 
oflt of edate* in truti for their 
daughter, provided they died before 
they came to E^xfivid. S, P,*t firfl huf* 
band died, and the afterwards mir- 
ried a fcconO. who furvivci her: // 
Jk>-hftil « MtUrj;, ^ mfHlJ 

Ui/t itifiiifU tp ft /$t tbii 

thirJy snd tn aa/rV«* firra tmken 

9 f'tU 180 

A hd.1>and car.not fuc for a wife’s e^e 
•ii till he has .rJniiiiillered. 

If a bond be given to a fr'iif yVr. who 
Inarries afterwards, the huiband ned 
wife mud join in the sdion; other* 
wife, if made to the wife after mar¬ 
riage. t.ht holhkod alone may bring 
the nflinn and recover. sod 

A holband may aIGgn ihe trull of a wife’s 
term, nnlefi it be a troft from himfclf 
for the wife's benefit; fo likewife be 
may difiioft* of her mortgage so fee. 
as welt IS bar mortgage for a term. tfi. 
A halband may alligo a wife's poUibiliiy* 
if it be for a valuable coofiderattoD* 
and he nay releafs her bond without 
receiving any pan of the money. /AV* 
A promile daring coverture does not bind 
a wife; but if repeated after the buf- 
band’s death, ic is a coofirmaijoo. 245 
Covertare is no eacufefbr not redeemiog 
a mortgage, for if a woman becomes 
afterwards difeovert, the ftatute of li- 
AiitatioDs will ran from that lime. 531 
A feoe corert. who had a feparaie eftate. 
employed workmen in her. bulband’a 
hoafe} without ai^diredi Da,aodpro« 
reifed to pay them % the Mader of the 
l^si22rdoob ted* whether a parol prontfil 
cao fobjedl lands, but flie fubmiidog 
to pay, be decreed accordingly* 379 
A balband baa arnorcga^e upon his eftate* 
the wife Joiaa with buaio charging her 
own, if ftiefarvives, her elUte fltall be 
looked 00 only aa a pledge* and ihe 
Is intitied to be &tiified out. of his 

eftace, 



^ ULtHru' 


tIUte, u ftiBdiog Sb « mortfiS<B^t 
pi tee* 3^4 

Where the hdfluDd efllgni the wife’e truB 
of a tenn for a valuable eomfidmtiod, 
the alTigaee need ooe make a provide 
for che ivife b<fore be could be la*^ 
titled. 411 

Ai at law tbeboCbaad could dif^fe of 
a urm for yeari, fo be may diipofe of 
the trull of a term, for the fame rule 
of property muft prevail in equity aa 
well M at law. 

Thii difr^ra from the other cafea# for the 
hulbanJ at 0see aligned all the fbr« 
tune, and which he could aot reduce 
into polTclCoQ withuuc the alGdaoce of 
thia court. 410 

The materia! pnint wai, the aBjgnreeot 
of the whole portion, and if fucb a 
pradiee Uiould be allowed, ic would 
defeat all the care of the court with rs* 
gird to infantf. i 6 iJ. 

The wite'r por^ioo hat bcca decreed to 
the hu/haiui, dioogli Kc has not made 
a fett'emeot adn^uaie to it, where the 
fettlemeot wja before marriage, other- 
wife on a vuluniary fetdeueut after 
marriage* 44S 

Where, by iVulemeot, the wife has an 
elUie r.T pra<7yfMr vh r\ the court has 
refofed to interpufc to fetUe the edate 
oihcrwife. 477 

Every voluntary conveyance of the hof- 
band is oot frauduleui againl credi¬ 
tors. ^ ^13 

Though a hun>and by law is bound to 
mamiain hts wihe and child, yet the 
fuud out of which the mainteoance is 
to arife, are liable to his credirors./d/d. 
The decrees ia the fpiritual court for ali¬ 
mony and maintenance, are only 
agaioB the peribo cf the bulb and,‘but 
alfe^ not the bulband’s eftate lb as to 
tube it from his credicorv. iS>J. 

The confider 4 »*ions in dreds are Dot to be 
weighed io too nice fcales. 314* 

The halbaad during the coverture bar a 
legal remedy by diUrefs fur the arrears 
of the wife's annuity, without being 
Brd obliged to make a pruvUoB for 
her. iM, 

A covenant of indemnity by iruBees tot 
hulband oo.a^ fcpaiaiion agaioft the 
debt! of che wife, a good conuderattan 
is agaiAfl ctediturs. 514 iote 1 


*Cikn 4 t,dee:CMipi(lcfontff IDftti) 

under l^mbaaM- 

• . 

An affignee under a comraiSon of bank* ; 
ruptcy, cannot compound a debt, with* 
out a previoas seeriug of the credit', 
tors. Psft 7 

Creditors in bankrupt cafes are in titled 
to the intereft the hulband has io the 
wife's tA/t weAiM duringhiilife. y i| 
Thereafoo why commilHoaers of bank¬ 
rupts compute Intereft 00 debts no 
lower than tne date of the eoinoiflioii 
i$p beraufe ic is a desd fuud. yal 
Under old afU of parliament, a man wit 
confiJereJ as guilty of a crime or tort, 
io becoming a bankrupt, iM, > 

Tud court will not carry a voluntary coo* 
veyaoceof a bankiupt into eaecutioo 
againft his aOigaees 1 oiherwife as to » 
conveyance for a valuable cooAdera* • 
tion before the Irankruptcy. 56a 
Where by aJs before marriage, theihuf* 
band made hunlelf in the nature ofo 
troftce for the wife, his aSIgneei muft 
be fu ICO uf courfe. 

Sill. See SutlDer, SHfenbane, t 9 lea> 
IBulttf) ike^ueCcatien, Statute of 
minftaiiaitOi Sccount, Cofto, 

Ccr*e SepoK, Court of Ctuncrcf. ; 
16111 of ed 

The praying general relief is fuffirient, 
tboogh tsv pUintif lliould not be more * 
ciplicU in the pruyerof his bill. 3 
Where grueral relief is pr.iyed in ono 
pvt uf a bill, and pvn'eulv relief m 
another, it malt lland ow 10 be « 
amendtd. r 4 r«f,' 

A bill for wantofpvtits ii notdlfmil&d, ^ 
but ofdvrcd to Hand over ^ and a de^ 
crec of Sir yfyVpi to di for lib' 

it on this sveount, wai reverfed io thf^ 
Houle of Lords. ■' 

In equity taking a bill/ivrs^#^, is ana- 
logous to taking a declarauun fur iriia * 
at law, uhera the plea (aili. . , ■■ 

A co-adntoiftrator who was a pfaintiC v 
in a bill in 1723, brought In 1739,4^; 
bill partly ot revivor, p<rtly ivppies 
m^Dial, to t.Hc fame f^rpofe, pretty 
aev with the original: L^rri. 

^ e Jwnkr 

mfjfim t for uiherwife, he fsid, ic wool' ^ 
be keeping op a right m 




♦ t 

m twf «»d woald 
▼cr kn^w waetf cob*it r^ Is 

Wb*f« smtadnMii a/o. fe larg* m ib^ 
caonoc be addsd» cbei* a mw eo^roa* 
tte*c» aod ■ new Itffice 6a tbe par- 
tUi* U aecaflarf. 119 

After I ^aiauF bu had a iHird oraer to 
■neM hii biiti ha (ball aotbeaJlowed 
to do ic bttC OpoQ colh CO the dtles- 
daot tobe taxM^ b Ma^r. ii) 

If aftar a crofi bill died, a ^IdatiiF Id aa 
otifiaal Wli will amend ic in maearial 
Mrtc» Bfid ibiaki dt 10 compel an an- 
fWcr to tba amendments ac the fame 
time wilb the orifiaal bilJ« ha waim 
bii prioriip of aofwcr to the oij^inaL 

«I0 

Wbar* a bill ta amended both 10 dlTco* 
very and reltef« the paadeecy of the 
fuit» ai to tbofe parts whicb are amtod' 
edtiioalyfroatbc limaof ibe amend¬ 
ment* iM* 

A perfon may brinf a bill witb two dif-. 
icrent afpe^ that if one fails, the 
other nay aa effcAaally an Twer the 
purpofe for wb!bh the bill was brought. 

1*5 

It is Improper ro charge in a bill a wo¬ 
man bad crimiaal coAverratioa with 
partkular perfons, as ic would affSrdI 
the cbiracUr of ftmngeri, and 611 it 
with private fcandat* 339 

'A dileovery mull lead to fomething ma- 
leriai to a fuit at law or in e<ialty. 

note I. jas 

Sfli Of ffitnu. 

Where a nan lets op an excloEve right, 

* and the perfons who can controvert it 
are numerous, and be cannot by one 
adiM at law, ^nlec that right, be may 
come here jf^f, which is called a 
pnKe$ and the coart will direfV an 
iflbe to determine the right as between 
lords oT omen and ibelr tenants, or 
taaaaif of ooe manor and anoiber. 

4^4 


s. 


efU'lC ScWftD. SceSrCKt. 


Wbm a decree is Deitbrr.dgned oer in- 
rbOed, yoa cannofi bring ■ bill of 


-vid*. 


40 


if iVpb^^ber onnecelTary 10 oblige a 
' gam^tiA'dn and inroll a decree made 
agale^ hsmfdf* in order to latide him 
ipV^^biUofxeticw- 117 


Wbere a deeree bac.oet been figned anil. 
Jarolled, a bill in the aatore of a biU 
of review, ta a praper one. Fs^ 176 
The dKcovery of new matter in beiog at 
the time of a decree, but not knowh 
till after, iatules the party to a re« 
eiev. iifd. 

Papert io the hands of a party to a former 
canft after pablicmioa bad palled,' 
tboogb not produced then, may bo 
read opon a mil of review. 179 

Where parties apply fbr leave to bring a 
Dew biJI, opoo new matter diftovered 
after a decree, they moil Ihew that it 
is reJeviBt; hr its being merely new 
milter will not iotitle them to foeb a 
bill. 309 

The leave of the court mgft be efta'J be- 
lore a bill of review for afcv m^urr 
can be lied t if broaght to 

reverie a decree upoa error bppearing 
on the face of it* 534 

A defendant may p!ead the decree, and 
demur againft opcnieg the tnrolnent 
CO a bill of review broaght for error 
appareot, and on the plea and demar- 
rar the court will jndge, whether there 
are grouad* lor opeatog the soroJment, 

rfre/- 

9 i(bop* See Vaycf. 

9 oni •! jObUgacloit, See 3 e( 0 |iut 
ana ilMCfUe;, Varna aab jlfeme, 
3iibgment, Hftmlage, dl^nwngc, 
JntcTcS of Voiicp, Came ana 
Vamtbeeper, iNit, Bcatmptinti 
ana jFny^afDtc onder iVott^agr, 
Aututc of frauottlcat ataifei> 9 U 
ftii. 

Two feparate bonds havio^ been gives 
upon tba fisneday for dificreoC fumi, 
when one foribe whole fun woold have 
been the moll proper and niural me¬ 
thod, the coart direfied an inquiry into 
Che con£derarloo ol the bonds on a 
fufpicion of fraud. ib 

A tradeffQaA itoorant of the satore of 
a bend, 111# np one from //« tad B» to 
C. 10 which the obligors are only 
jointly bound: ooeol ibem beingdead, 
is was ioUsd the fervivor was ao- 
fwerabie for tW whole inooeys but 
tba coon rclievrd the pUinttCit beiog 
cbeAaoifvll iaMikoof the pariice 

• the 
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obllj^n fliMld bejoittif and le- 
vmlly bound* Ps^ 51 

Where ooney U lent to two perfoni tod 
either throngb fraud or wauc of ftiU, 
the^bood it vide joioi oolp, indetd 
o^ joint and fevcftli tbefe are headt 
of equity* 00 which thii euiirt re^ievei* 

Where « prior incumbraecer hai % bond 
, Jibewife» it thall be poAponed to all 
other incooibranm^ whether by aort* 

• gage, jadgmeott or ttaiat«*Aapla. 54 
«d. gave a woman who cohabitM with 
hia a bead for 2000A and interet 
quarterly derag her life, and after her 
death to her children, hot froa tie 
dare of the bond to (he day of bit 
death, which wat foaryrari and a half, 
he conlUfktIy foaiBuined hcf. Lord 
Hdrtfx^ie held the maiateniace matt 
vUarly be takeo to have been in liea 
.fioicreih $4 

Where 00 Jemaod ha5 been aade oa a 
boo/1 for so years, the judge will diredh 
a jury to ftnd k facUfied* I44 

The expencea perfon was potto in Hand* 
jflg tor meraber of parKameoi is noi a 
a va?o/ib?e cgn£deration 10 feppiirt a 
boad given to reinborfe the ougte. 

154 

A bill was brought for relief agalad a 
judgaieisc 00 a bond, in which the 
plaintiff w» joiaily bound with bis 
Ionia ihepeaalty of loo/, that ihe 
fna (hoaid not commit any irefpaff ia 
the Dulce of royalty, by 

flioniing, hantiog, hlbing, &«•, fxi:ep( 
with the licence <4 the gamrkeeptr, or 
in company with a qualified perfoa: 
ihe Ion havleg rmched two Houndcn 
with an angling rod, the bond was pat 
in luit, and judgment fer the penalty, 
tffc. Thegaiiitker|)r.'’s bruther'H'law, 
and aaoiher leivant of (he Dj*:e*s 
aih?d fbepUinnJ 7 U Isn* in angle whh 
them, whu be caiched i*:? two duijn> 
dels, anil the vcrdiQ w.,; Niund merely 
on the.r e»*i 4 encc. Lord ie dr* 

creed toe plalnTiff llioi>ld be icHeved 
jgai/sa (he rerdact, and that the Duke 
Ihoutd.iefuad ikc 100 c\ ritcvwered «»n 
tUr bsiid, andthe4oAcoftsof fait igo 
Where priacipal and ia/wed oa a bo'^d 
ia not paid da tbe day fived by the 
an4rt|tr,ori,i!ie d<fendaii(*«ie<ijA* down 
the caule again, the bill will be dif* 
sdAcd wkb colU to be uxed. • any 


WWA* ihm u a boad debt to tbe wife 
ffeN.^We, and the hiAand recoeen k 
at taw, .there ia qq iafttace of ihaa 
mr(*agraotiigia injaaAlon, /ortho 
futt wti pr^ at law I tad therefore 
chit coon teaeei it to iu Mteral coorfe, 
wsthoat meddling with a legal qaeAiofw 

tm 4tw 

The ct^icor may pioeeed agmnd the 
heir if he pleafei, and he has no wap 
to help himfelf s for the law kaow« m 
diAinaimi of tbe peribaal effaie’i be* 
ing to be applied Jrft, ilfX 

The leftator him (elf bai iatd a real bor* 
den upon the lands deviled by Mt- 
gagingthem, aad therefore dMereac 
horn (be cafe of a gtaetaJ hood debt* 

A bond given to payable at a future 
lime withootnarDinghii executors, if 
dies before ihar time, the eaeeu- 
ton will be eamled to foe upoa the 

s »7 

Soet,. See iut8 VMki. 

The propwty of booki eannpt veil lo 
thori, without being firftregidered 
with the Siationen eonpany. ge 

The fleiute of 9 >wc. 19, for Tedmg 
the copies ofbooki m auihori ii am a 
moaopoly, bat ought 10 receive the 
moft liberal cooftrudioa. 

Books coloursbly Ihortened only me 
withia the meantflg of rhe eA. 

Aa abridraentfiiirly madeit a oewbook* 
becaufe tbejuJgcDcnt ofilie author it 
Aewn 10 it. 

/rhii b aota cafe proper for law, as k 
woald be abfurd fi>fn judge co lit'iqd 
hearboiii books read over, which n 
oecriTary where out is only a copy 

< 4 f 


fromieeoiher. 


Tlw parlies ouyht ro fix on two perfonr 
of learniog ta the bw to compaic i4e 
books, anJ report their opintOi.! ih A 

Thedefeadant Ur. on bis aBJ‘a«e 
beiag put in, moved todtffdve an ia- 
junekkhB aga^d his vendiag a book Ol* 
leruTs from uud oibwB, 

14 a 

A cn}*eAion of letters as well at ocbW* 
books H wiihia the iateanon of the 
9 ik 0* C^een the a/I for ibeoB* 
courageinvnt of karaiag. 

Theseceiwrof the letter has ai mod '4 
jotat property with the w/jter, nod ihd 

* 'paffodbi: 
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podMiOQ does not girc him a Uceoce 
tojiublifh. 

Rcpnoting a book in Ef^trwd, which ori- 
finall) wat piiated aed printed in /re- 
ifitW, will not be fjfteeed, beisg a 
mere cvafion of lU <f<?« 

No works hate done more iervice to 
flsaokind than thofe on famtUar fob* 
jeAif and whkh never were inieoJcd 
to bepnblilhed. 543 

The iojufiAinn coHtinued as to kteers 
•written h Mr. j»#/ as to thofe 
written It him. /d«rf. 

10u(lhlns** Seqttiefeence. 

Lep|tbeniBg of windows, or making 
more lights io the old wall than for* 
mrrly* dees eat vary the right of 
perii^s* b3 


Cononfi. 5 re Clanbcftinc ^^.rtiagei 
Coiihoeation, 1^U)8» i^tiianuut) 
Otarb. 

T he canons which b^ve nrt the ao* 
thority nf an aA ol p^rliarococ 
aronot binding on Uyirei>.b»tciTuin- 
)y are prefcaptions to the eccIriiaAicaJ 
courtly and like wife to dcrgvmcn. 

The canons mud he pnrfurO withihe ot* 
moll rxa An els by perfen^, 

and a clergyman who preioaira ro 
marry a per/00 out of the parithei io 
which the man and woman /edde, is 
liable to penalties. 159* 

The canons of 1603, which relate to cJact' 
JeAine marriagci, are the hzJ, losft, 
load, I03J» and iP4ih» but nene of 
thefe affedl the parties conli2fiing» ex* 
'cept thelaft eiaufeof tlie i04(h, whkh 
relates to peribns maniedby colour of 
void licences. f>5a 

The court of lung's Bench of opinion, 
io the cafe of hlhUiitm vedutC^, 
. that the canons of 1603, not having 
been conArmed by parliament, do not 
\ jwsprrt wigWY bind the liiiy. 633 

Canons thi\ have been allowed by general 
: coafent within this realm, and arc not 
lepugatnt to the laws, oor to the da* 
wgt of the king’s pierogsilve, are 


. dill iu force as the king^ eccleAaAicat 
laws. Pft^i 664 

The clergy are bound by canons confirm* 
ed only by the king; 'but they mufl 
be confirmed by theparJUment to bind 
the laity* 663 

Noranan finee 1603, thoagh mide in 
full convocation, can vigt^t 

bind laymen. thiJ. 

In fUviPt cafe, j G. t. C. S. 1 . C. J. 
AVay fold, it was ihe ptrvailing opU 
ni*>D, (he canons did not bind the laity 
without an ad of parliament, there be* 
kg none to reprefcat ihem ia cunvo* 
cation. 666 

It it fold at the end of the cafe litiJvtr- 
lus 0W16, Afovr 781, to have been re* 
folved, that the canons of the church, 
m.nce by the convocaiion, and the 
king, ViTitbout the parliamen:, bind an 
all maiters crclefiatlkal, us well as an 
aclcf parliintcnt. rfi;V« 

Tills, Lord //•o«/riY«ie declared, was a 
very rxtraordicuiy cafe, aoii the draco 
fueb as will nut be allowed as a precc* 
eeut at this day ; for thrie ;s nocoloiir 
tu foy, tbrit every bilbop in his dioceir, 
aichbidtop in his provincci snd Uit 
hoc Icofoon vocation in the nitino may 
make canons to bind wliliin tbeii limits. 

4 tCj 

Whattver, fab) kis Lonllhip, nay be the 
power of COD vocation to bind the whole 
rculoi in maticn ecclefialUcal, it is no 
wbcf? decUicJ ID (hit cafe (hey can 
binJ the laity. rdrd, 

Lor.i Chief Jullicc in Hifi verfus 

327, was of opinion, a 
Nw'ful caooii U u Jaw of the klngduirL 
ss much as an a^ of parliament. iSi/i, 
In (lie cafe of fo*ra;Yand Eltht^ rtii/r, 41. 
Mr. jullice jQirr/held, the king and 
coavccatioo, without the psriiamenr, 
cannot make any csoods which Aiall 
bind (He ]«iiy. iM, 

Lord Chief Jullice FnughAa faid, in this 
cafe, that ibe convocation, with the af* 
font of (he king, under (he gieat foal, 
may make ctnuus for the regulationof 
the church, as well concetniog laicks 
as eccIrfialUcks. 668 

Aaoiber Judge of the eourc difirriDg 
to opinion with IxirJ Chief JuAke 
A'e^/ww,* and the other two declaring 
DO opiuioft at all u« the queJlioo, grest* 
]y wvakcus this aukhericy • * 

The 
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T?i« opIntoBs, fiiiJ LnnJ HarJaihh, of 
jyWi'/M, Ctfr/i Yvnv/* I hit ud 
And I he anf^i'er of the Judges in the 
Star chan;b«*r. muik prrpooderate n- 
gaiuft ike opiniOD of Kay^itt^a. 

i*fl £€669 


Caff, Canon if Conkoution^ 
fiuU a»0 IKfUcariug. 

Uf>)n the appeel In the ca^e of Pem:o<-k 
verfui 5/>49«n*i (2 fVre. 19$ ) to the 
Hoole ot* Lurda, che juil^e* in their 
opinions tvere equilJy diviucd, but the 
decree bcluve was bdirroed sotniih* 
flending. ^ 7I 

The caie of fJ/Ij and Cfaf is offerer tly 
reported )*i Le and Kay» 

m aJf but hy the lecord of ihe Cdr 
<^:ervhrd for by order of Mr. JuAict 
Ttsiy, it appears the jailpnent of the 
Cuurc<»f Riog'i lieiich was alhrmcd io 
the Ex.hrquer cliaDtber. 90 

O lio decree in IJtti und F.f. Ci, .Ir>r. 
54a. on appeal to the Hnoi;: of 
WAS Hflirnicd by theunJiiimoufl opioiwo 
of the juJ^ei of the couru uf C*‘in* 
snon I'leas end E«ehri|iier« aoo 
liOrd flarti^L'ukt expreOed bit diAlke of 
the decree in the caie uf Clfial^ verfut 
Lrtt reported in Ftn, im Chau. saS. 
and feid he khould have been inclined 
to h JVC determined it oiberwife. 5 a ) 
Sir Ti/Miti ^•.yet IQ hit report of LiJU 
vtrfos ihe/t fofe 114. baa utirelf 
niiftakcn the cake. <74 

TbeeiTtiitial Jihrrence between thU cake, 
and Ct 9 ./M verfoa CanIJm in the court 
of King's Ucucb, the 9 tb^'Maj 17^41 
which wai the uufe of the judge'a 
tificate, is, mat was a mere legal eft ate, 
the prefcnc a trull in cqoiiy. 580 
Tbucaieia 1 Ri.Ab. cit. Bxitaia*- 909. 

rehiiingto^*'<w/(?/*'.^, irof lifticau* 
thoric) \ and A'Wfi hipilotri'Xprr^l^s bia 
doubt in the place cited \ and DC*thls^ 
to the fame etfecl i$ iu the report of 
the fame c^e. S Ce. 1$$. 659 

la the prior of £rr</*a eafe, ao f/.6. ir. 
it wai laid dowa, that the ordinary by 
bU convo'Tiitiun had power to make 
conAitniions provincial, by which 
SttiatSi/i/e) IbaH be boaod, hot 
they cannot do any thing which ftiall 
bind (he lem^slfr. ‘66i 

You 11 . 


Said In the cafe of cbB abbot of 9 ^ahhay$ 
24 r, 4* ^4i, that the convi>ca« 
lion hw not power tii bin f any ft Mm 
f^/tl matfe> ^ bu: only that whk Q ia Ipt- 
Hrual, as !•> orJdn fa.ling-days and 
holy-days thr aru only /^ritaA iaj./t. 

Paf ^9 662 

TbeworJs/a f'w/ia «//> in tHia caicought 
to have no dief* l;iid upon them, Jbr 
though ih«> are in the Ini Fditko of 
thv Year Bsok, it is fal.c p inied \ f.r 
Id the id ledf inn itia /e h'mytr.ihie. 

Lord B'ymottl and I.erJ Chkt J.iU ce 
Eye, ill a manufeript report of the 
cafe of the kjt 9 * 4 / Sr JJrv.W^t nftd 
Pt^ih 11 Cartk • J. agreo 

with the printed one of beQcaut Harm 


Ccrtlo^AfL See CSTilt, Q2bca0 Co|* 

pus. 

Where the tenor of a record, lnftea«1 of 
the record itfrlf, ia removed by ^Viv/e- * 
rail out of an iiifcrinr court, it is #>r«. 
roneous, as no proceedings can be had 
upon ic. j,« 

Where a replevin Is in a court cf re^* id, 
you may remove it by a erroVr^rr* r.iihec 
from the court ol King's bench or 
from this court. /I ./.4 

Where a it*tiirari UTuca in order only to 
ufethe record as evidence, then the te> 
nor, if Rtnroed, is ruHicienc, and 
coanlervaifs the pies of a^f ff:( tvtwdi 
but when the record itfclf is to be pro> 
eecded upon, the record mud be re- * 
turned. jig 

Whether it be before judgment, or after, 
makes no diftVrencc, in boih cafes the 
record itfelf mull be removed. UhK 
'rhe court ir:iy Ajperfede a ccrtlUcate, 
bo*, einnotquakb it, wlthcut a view of 
the record, v 


Concert- See Court of Cbaot^rg. 


CtmritibU Co^potatieu, 

The bill was brought to be relieved tgainft 
the dvfcndants a* coinram«e-m«a, or 
in other offices, and to have a fat isfac¬ 
tion fur a breach of trad, ffhud, and 
mifoianagement. 400 

Commitiee men are properly ageots to 
tbofii who effiploy them »iaa uull 

T I to 
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10 fdpenatead the corporation affain. 

r^ge 405 

A grofi BOO* attend aft ce io a eomoiiicrc- 
0140 may make him guilty of tke 
breaches ot irotts commiiced by oiben. 

A truflee*a faying* he had bo benefit from 
che trufta butieerely honorary* i< do 
excufe for hta wane of diligence. 406 

Where a fopine neglieence appeared in 
all the commutee, by which ■ compli* 
caied lofi haa happeaad they are all 
guilty. 

A court of equity can lay hold of every 
breach of irifi^ be it in a publick or 
a private capacity. • 

There can be no Jiijary* bm there mufi be 
a remedy \ as the triboaafi of this 
kingdom are wifely formed both of 
courri of Uw and eqoity. ikuL 

Though the conmictee were not privy to 
the ofjeioal fraud, jret they are fuUry 
in the fccoud degree* by nrgteding lu 
ufe the poMf in veiled in them* to ore* 
vent the ill confequences arifiog from 
fuch a confederacy. ihid. 


batfrabU Kfci. See 

7 *here was a devife to charlubte ofes qq* 
derawillin 1734, the tedator lived 
till 17 $6* a month after the new 
ilatute of mortmain took place* and 
then diha wichont revoking hia will j 
upon a rcfercoee to the jadgea for their 
opinion* whether thii wet a good dif* 
potion to charitable nfes* all of them 
eecept Mr. Juftiee DtMm certified that 
the devife was good io law. 36 

E|eh particular objeft may be private* 
bur it ia the exieofivcaefr which will 
conftituie it a publkk chuity. Sy 
A devile.to the poor of a parilh* U a pub* 
lick charity* the fame as to a difpofiiloB 
of a fam amooglt poor honfrl^eperi. 

88 

The owner of Taod charged wflh an aa- 
ouiry, f^rthe payment of a frbool* 
mailer* will not be excafed from the 

t aymcftt chemof on account* of ibeir 
aviog been bo fehoojoatter for fix 
yoara. . ejl 

T^ugb there are nor parlbni io a pariih 
fuScietit to anfwer the defaiptionof a 
charity* yet the land charged with che 


pat meat of a charity h not difchtfged 
during that time. » 38 

Five QiiHinga per week allowed fay way of 

if either of the half-yearly 
payments of an annuity was in arrear 
4adayi after it became due t ihe t¥tft 
tui/l fUrVcA 1/ s«^ H famd ei a fetwrity 
fir vttirtf whin the yintifilfum 
ii mi rtgulnrly $39 

Coramiflioneri of charitable nfes have no 
power uader the 43 BUzt e.4. to give 
ccllt* bur ibii court can do it. ihiJ, 
Z*. by will gives eg flnmf/frrMf ward eooA 
according to Mr. hit will. Lord 
}lrtrth>icic would not allow of parol evi« 
dence ro explain the tellator’s intrn* 
tioa when there is a h/mU only* but 
decreitt the rnoney in this cafe to be 
difpofed of te fuch charities us the al- 
demao forthe time beingand ibe prin • 
cipal inhabitant (lull think the mod 
beneficial to the ward. 2591 240 
Any perfon* though the mod reinoie in 
the con tea pUi ion of the chatiiy* may 
be relators in an informaiion. 328 
Sir T. devifed copyhold lands in cha¬ 
rity* tliar he had before furrenderrd to 
the uTe of his will* which confilled of 
eleven Oieeis, the two firll of which he 
figned* and died before he figned the 
reft, nor were there any witnefiei. 
Loi^ hardwiiii hthfU U htn a/* 
•/ yAv tifyhtU tjau fit' iht 
tbmrilj. 497 

Exceptants to a decree of charitable ufri 
were allowed cofti on thole exceptiDni* 
where they prevailed % and on thofe 
where they did not* the rerpondents 
were iniirlcd to coAi. 551 

N otwi tb fta ndi eg adccrec of coam ifitcneri 
under acooioiiffion of ckaritafale ufes* 
the court of Chancery may fiill permit 
n fuit to be inftiluted here, in which 
neitber fide it boood by what appeared 
before the commiflloneri* bur may fet 
forth MW aatter. 5 ja 


^ * 


cnrii irato.' 

The text civil ]iw takes the difiereDces 
aud difiindioni io cafes much more 
rationally ihao the coaacflUlors do. 

638 

The rule to becolleAed from Ibe paDager 
in the calkof the Jiktitfi 

dgiiaft Mi/tBrnnUtit tt, that the Oj.*« 

ftme 
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parent intentroa of the teftetor muft 
gorern ifl double legacici. 

CUttbcftine 4 p.m{a 8 t« 

The rpiri.Dit court bu a jorirdiAioQ 
the ambient cunoo law lo the cafe of* a 
€l«fldv*((irtc marriage* 66d 

ClanJettine eii*rnag^i area growings vil; 
anJ cHercfore the court would oot 
we^eo 4*iy mccbod by which tuey may 
brrrdraiaed. 675 

The judgmeoc lU the caole of 

an i Cr// wii,that the prohibition itind 

. aa to the proceeding only hK the plain• 
tiffs being married at an oncan'mical 
hour, and a confulution awarded a* to 
the rciidue of the cau(e« $M, 

Clitb (a Cotttc. See ikolic(co}. 

Cl Ob. 

Where th*re it a general iruft of money 
lor a locie:y, a panieular neiiibcrc m- 
not let off a private debt againU a 
Aare he may b« iotided to on a con* 
tingency* #4 

COD^Iit. See AptcIBcb IrtgiCitA 

A codicil it in ic^t natore a part of *be 
will* aud an extendon ol the inieotmn 
olttie teffaior* 6jo 

College ano Dc^n anb Cbspeer lobe. 

bee Aeufei* 

Cellicrg. 

A colliery ii a rrade* and therefore an 
acc unt nay be ukea ot' iheprobti 
here* 630 

Colonlcg* See Cjreeuc(«o. 3 »futdnce» 

A comnidik^o wat prnyeJ, forcxamning 
wttnedet in the TmJm, at the foUs 
ariie there* and to ILy *he defend anti 
proceeding at iaw on a poluy: Lord 
/for«IWrdr grin ted (he coonttifooi 
and cne injunclioB* at the voyegt wat 
at and Irobi Cnr/dagrM to f’erre 
and the ladt quU aeceSarily arift in 
(be Ztdtf/* )59 


A leftaior* who lived in yarnica^ gave 
iegtciee to be piiid 10 An ling muney 
in the 6rA place* and jtbe two leg^ciea 
iff mediately lollowuig generalty^ with* 
out fayidg in Aerling mmiev, and* at 
the end of bis will* leveral mu/e to . 
be paid in Aerling money \ l*ord 
UwAwkc held, that ihe plaintiff maft 
take hit legacy io jAmf% rn mnney a 
for hit expreSiug Ujail*‘ir diffeieit'ly* 
Aewed a different inieaiioit* A 463 
A bond given at or a note in 

Jttmmcmt onA be paidio ihecurtenc 
money; the iame with regard (o a 
will* r.W* 

The jfgateea living in EiigiMJ makee 
00 d^Ain^lion, for the rehaenceol the 
perfoD deviling mull decide ir 466 
Tho' theeffrtUare partly in 
and ptrly ia £«^*L«^* yer, u ihh ia 
a devife ot a compound reiidue^ with- 
oot leparating the tttitd>. no argument 
can be drawn Iron it io favour of ihe 
plaintiff. 

CPiPmlnce* Sec Huiutlcb* 

Common Seroterp. See Ceroberp* 
ClUtef (fx 

Where the tenant in a common recovery 
ba« not pleaded he gains a 

new edate* though the linitjticns are 
to the old ufea* and (he will ii revok* 
ed by it je4 

Thu force of a conveyance by eomnoa 
recovery, to ex:iogu<A all vondiiiopt^ 
pg»ert and incioeora aootxe.i tnan 
eAaie'tail^ arifes from hence* that iha 
law conh jera it in the oature of a real 
allion* and ihe recoveror ia io by 
•right 591 

CoinpoiUcf. See Cribltoif, Vbo 
iffbaritiWe Cojpoidtion. 

The office of « direct ia of a mixed 
natore* public* or ariAug fenm tho 
charier of the crown* but ar the ramp* 
time* {$ not anetuployoieot that affedi 
Ihe public gevernacat, for none of the 
dirc^ira 0^ the great cnmp^fe. ^rp 
> rebutted toqualUy by taking the fa* 
cramtBL ^05 

T t 0 



A Table tf Matttru 


C^ncfjtment. tMn, e»UB(lon. $ee 

^raat. 

Cct>)irr/0n» Sft IDebife andcr Ctfll, 
Scltrafnt «a 4 pirtUge« jlt^hitatt. 

TH one fnr ]ifc» end to B. oo certiia 
coniiitioni end reftfi^ionii and lo C. 
h firma pr^tthfUt vill take in every 
cnn iiMAft and rellridion in the pte- 
ceding limlutido to B, Pagt 620 

Coa^itfOB (UbfeiiBent. See fieSraiac 
0 t 

It II the eonft<in( role of lew, in eondi- 
tioni fabiequent, thut if ibe perform* 
nnce bccomei impodibk by the ad of 
God, itii kbfolately v4>iJ. li 

Ct by bii will, hgiciee to hli 

niecei, to be paid to them ai if, •* 
n«rut|r, r/hich lh«ll firft h.i(ipeA, 
provMed they msrry wnb (he content 
of their father and mother, or the fur- 
vivor of thrm; ochrrwife to lioKinto 
h U pcrfon al c 111* e. Tbe I cgaeiei veil* 
* ed Ht their attaining tie a^c ofsf, 
and either of them Darr>ing without 
confvuc sfcerwerdi, ii of 00 confe* 

S iieOve: lor Lord /ferJxrVir held, 
lat the marriage, with confeot of the 
father and mother, null he cottllrMd 
fo ai to relate to the tine of the ie- 
gaciei veiling* 5^7 


ConSittSten. See Cypodtioo of 


SSo^ihi. 


9 

Contempt. 


ContfAgent Bemsiutcr. 

T.B, bequeathed tocof. to bia fnni 7 » 
and G. 10 be laid out in landv in 
to be conveyed 10 them (nr 40 yean, 
ead afier the expiration of that term, 
to the ufe of (P hii griniir^n fur 
life, and bii firll and other fun* in taU 
male, afterwirdi to Another gmndfon, 
with like limitation^ and to iw a third 
&r. then to the ten ator'i three fona 
f*>r life factedivHy, and tbelr relpec- 
live did and other fool in tail male; 
and for default thereof, to hU own 
ri^hl heiri. tbt« nitttt nr 
in tbe tvtf/ /9 ^ie/tr:ctij€ ttmikgfu* ft* 
w/i/W«r(, yl \Mi //wwWrir u JtnA 
Juiit trnsl!.t fotrid hr hfrrUM im /k' rm- 
nhy»im.e i§ U hj the 

Pf'X* ^79 

I<ord ffnifixith; faid, in iKr di«e^Moni he 
gave in tbii cafe, that Ue adnervd to 
the ruler of conv^yam inj* md down 
by the ^rfat men hrTore 1 lie ReHoration, 
and during che Ufurpatiuo. adr 
The words in Mri Jf.S will, in ca.e my 
li'itTf'if/n JMJ i/ie, IfAviag nr kiis V* 
Itr is e gift to the daughter tor 
life, with a roniingfoi rcmuiridrr to 
fuch heir of her b^y as fliail be liv¬ 
ing at the lime of her death. 646 

Lftivingt is a participle of the prefeec 
tenfe, and relates to the lime of the • 
dcoghter^i dying. 647 

No weight has been laid 00 the want vt 
the words for Hte, where the intentitni 
of the teftetor has otherwile appeared, 
efpeciatiy in tbe cafe of a frejf enetw- 
ttijt for there thla court is bound to 
fee a feitlement made agreeable to the 
ioteouon of the telUtor, ‘ 4 « 


It is tocunbeot on ceurta of julUee to 
preferve their proceedings from Wing 
inifreprefenteJ; and the mlndi of tbe 
public Ihoold not bo prcjaJked beh>re 
a canfe la heard. 469 

There are iliree kinds of contempci, 
Iccedaliatng the court, abufisg the 
parties, and prejudicing mankiiid bo* 
ibee a caufe is heard. 471 

The ciiliog an adverufctteot in the 
Gknte/fsr Journal m Im and cry ^ter 
* mem^ifim^rharilakUrfrumuMi 
.10 be •• Ubef in the priaur, ud iha 
court comn itted him. 47 a 


COBboMtIon. See .Canons^ fting, 

HaftVi 1U1»0. 

In the Coorocadoa, the whole clergy of 
the prcvioceare either prefent in per* 
Ibn, or ly reprefcauiion. 6^5 

Lord HsnM<h (aid, tbe attempt of 
coqdIc] to nuke the power of the coo- 
vocation in ordniuing canens co cx- 
lenfive with the laJicisl auihority of 
ch^ conres, ii fglJ of fo miiuh mtf^ 
chief, that it caonot be eooiendetl for 
with any ihadow of rcalba or of law, 

65s 

Thu 



4 

A Tahh rf lit PrinapA MaHert. 


• * 


Tha{ ifl tl»e ftplnioo he gire oq 

the p^wer nt the ^nvi«caiiop, .^oeaos 
tempurel perfbna ss w?ll m ihrnga, ii 
pUin hv the opp'iAiiOn Qf u to tntxtie 
SfUffff wHicli wohls the 

perfiiiis^ not iheDJitcrt or Hghu cf 
the ho'y rhurrh. 66j 

Whe.e thr«.ife of the abbot of 

n/. 4 ^4. €tu« Lefi'rc «|i 

t(iej<iJ);ei in theKtehrquer ch.mSef, 
VQ'jmf^r fiiiJf (he perntr tf tin- c«.b- 
VDc;iCija doth act txtrnd 01 er the 
tempordS righu or il.e clergy tJ.c.-q. 
ielve^ atig the ahbor\ cb^'m of ex. 
emptbn from ecllccling fcrthf, bting 
« lemrioral right, hj iLou^b a clrrk, 
WAS ii'jt bound, tof 

The r;;c.*puo:», ec the <:*<| of iSscjh* 
\0CM»'n cafe, it #.’>>. ?a, m uiif 
pri:»c*.t, fc;id no weight h to be t-M 

iip(m It. ;j;/. 

Ccpi»;'ofti. Set ^urtenher, CCjeco 
in fce-rafl, CSaUtr* 

//’. makes hS< will, er. j 6.»«j hut 
it w:»s flr>ar»eneJ gy wi.n.T**; Ui i.V« 
tcda.or hej not furrtndiTcd hi^iopy- 
holJ elluit. 'hequcJlhm was, Wiicthrr 
it pafT'd > r),c c'*w»t Ii.jW it old 5 A.r 
the Harot? of fr.v^id«aR’l perjuriei ru- 
Uies in ri:(.h ellaics enW ui ptfa by 

34,^3; //. 8. which (%Vi IQ fee- 

fun pie only, and docs not extend to 
cuAom.i^ e'MTi #. jy 

Where a man is frifedof co^s**hnM hod<, 
and fnrieiulc'ra in ihe ufe of b's will, 
aD<^ rx'^cuiei a s«*tII, thonqh it ia not 
AUtl\d bv w:iA.*i<va, yeiit dull diroii 
the uie of the fd.ioDdrr. 

Where ihe legal ettaie ii in (roAces, as 
he c.iRiiot, in that cafe, furrender the 
copyhold lands to ihc ijfb of bis will, 
they wil! pafs by hii will onfr# 38 
A copy of ao admittance, thoagb qoc 
figned by the deward of ihe c'<*irt, | 
may be read in evidence, ware it is 
of thirty years landing. 4; ! 

A copyhold furrendcreJ !r> the ufe ol a I 
will, p«n<s by a general il^risj cf j 
lands, QOtwilhilAndiog there are freo 
holds. . 83 

*i 1 ie lame con A r Del Ion, jii the cafes of 
furrcoderi of copyhuld elUtrs, melt 
lake place, a# maU other cooveyences 
Ai lot 


I 


I 

I 

I 

I 

! 


Cefo« ,dmit„nee, , i„o„gic« bit 
bnng a biH of fo«clofu:'e} anJ, tf. 

?a* "**f*V*" ••j't'a.'iit ior enr p.jf. 
ftffioB of cbe BortgageJ prr.Tiiffe^ 

Fenny hnii, h.-ing freqiicD.Iy'bwUd 
«n. er wa.e, fo, fc,en or ei,.., 

«'l P^«<ns MS profit at all w .!« 
CO;.v-f.^JcT, lie muj, by way of com- 
peaucion «• ..-i, rhe w.-iteri* draiaod, 

•:W “"pwed fr.m ihs »<|. 

jliCK.n .1 foil brought by ;lie U oJi, bo 
i» irl.d Co common of lorl.ary. and 

to J'K up Ihe Ibil of ibe lord of cho 
loaugr lor turf. jg 

Afrcr !f.-K;am-tioni mad. on fo naor 
OMirt.i 3 .li, if Ihe copyboUeri do not 
co-ne 1., Che lord may fiiac 
tl*. »r . mdi. * 


A d - r.xf the lord of the m.iVoe 

wd i:%? coprijl.'ers io j -., or 

Ireciijiucii ijr |iu.^ v,ho were 00 pm- 
W^Moko 

Cojpo.iat/oii. Sec Che CbJrttable 

’.Vitts a eerinin number are iaiorpo.: 
ra.cJ, a major part of (h;iii ni..y do 
any coriiiAue art. ilio'nuchi.,, ,uen- 
tion^J i.i (hechapter. ^xz 

It iiii.ii .,c.:e(iary that erery eorperate 
art IR ju!d b: ooder the Ic-l of the eor- 
paraiioa. 

Cofla fn latO atib Cquitp, See ga^Oct 
fa ClHiifcrp, Iffoim, 
fenittff. lieyrtuto;, ScmuiltjAtoi. 
^fr aub .Siurdoi, fi^tteto r^ucio 
tembbttaecnttr Vf:r, 4 :?;easiu, 

Thnogh thwe ha i been oo dcf.und, or 
rent pud jq yt.’jrt, wr, as i> 
recgvereU by u lerdid, i.V? piainiilf 
Aiiili hike hi> roU. XT Jaw; but ss (h« 
laches jr.iie .ffl hU part, aoil the nd* 

fcoriry nf .hi* M ru ch- ,cat^ 
the wan: ot « dnoand, f>r fuch « 
length of lime, he fliaJl out have coils 
inequny. 

In noaoricm fmadi, the coert ancfeirtly 
maupq detfodanr pay esenijJarycoHr, 
but hat been ti»r fomo rune difufed» 
from the didculiy of cirryjoe it into 
execDUOQo 

* Ttt A*iU 





A Vn difinilVJ in lb wbm th^ 

|)l*irinff Ivftd rtfaCtd i Uu otfcf of sc* 

c«»ff>ni'jd«(CkiD. Ps^e ^ 

Wh4f« clt^iet of Ivo lellatofi h&ve 
botn lo biradfd.ftt tocn4te coofudoo. 
tl»« ^x« ati'tof an cveca:or Ibill be 
excofpd <ofh» »hr>ngh ir appe^r^^d lie 
h^d aflvu enough to pay tbe plaiaiiP^ 
cotl^« bo 

Where the conn think ir would accele 
rate a dtrf*e, ihev w\ 1 jWnpooc ilie 
conflderauon of 'di (be eaufc 
contra back frf*iB ike Mailer, (bough 
there ire UJ^c;^n( gr/'unufl lordcCtce- 
lof hem IT fhe be.Tiiig tl i 

A p(:*intiir 01.1/ ipplv 10 the court for 
cud'f »herc a defrndant g*ves un* 
nc^^'ifii'v imuh.'u la carrying adesrte 
irtro cxccu(ioi>. ns 

Tn e(j ((iv» ai well as at Uw, cofis fultow 
thr jaili.e of rbetiemaod it) 

Mofwi;blUnding a leitltor direfled that 
h(s rxedumrSf for any ekpcncet ibey 
dull be put tOf fhJJ bo allowed eoibi 
out ol hit eAate; yei as there wis a 
p\..\n friud in ibU cale in ih« execu* 
icra. the court decreed colU igalufi 
thrm* is6 

Vft.ere a pliintilF, on a bill lo perpetuaic 
ihr tedim Tny of witnefll's, has esamln* 
ed, and i hereby had ibr iruic of her 
bt'L ' eicu«'r Uerfelf nor the delaod* 
ant are ton tied to cottt. 167 

When a multipliciiyof aflionthave been 
brought* v^bere cbecodom might hara 
been ineil in one. ir is luwu a vexa 
tion« tin* (he pl aaiiff A11U have ibe 
colli both la law and equity. il/d. 
Where the coort did not think the ua* 
fwer full enough^ ood tlirefled an l/Tue 
opon the Gieriiif chii is noi bcMring a 
caufe upon bill end lorwer ooly^ but 
a labfeqoent proceeding, and tbert« 
fora is out of the rule of difUiSionj 
with forty Diillings tolls. . a86 

Where a plalmilTj merely to keep bis 
caufe alive* replies* and afirrwardi 
withdraws his replication, and iris ir 
down on bill and anfw«r only* ihac u 
nay be difmliied with fnrfy fltillTigi 
coHi, this is evading the juttice of ilie 
court* for* otbvrwilifi he mull bavt 

t aid the full Colb* 10 be used by a 
ladrr. add 

Colls in cqoi'y art direrertonary* aaU 

£ iveo 10 the Umo of ibe decree j at 
iW, MM d 7 rr^ie jfer Jdmm im, and 
wail lill Che final judgneau ^00 


Where the poverty of the pfilaijff wouI 4 
not allow her to carry on the eiiilVi 
Lord HaTihuieie ordered the cofis to 
be taxed* and paid to her, to em« 
power her to go on with the fuit* 

Page 400 

It 11 confcieoce* and not any auihort- 

* ty* direfls this coort in giviag colb* 

$)< 

Th.’iogb OQ t demurrer to a perfun*a 
bring examioed as a w fneli. it hat 
been ov*r*ru>c«l; a c«nfiot be 

taken out againft him Utr cnits yet 
the court will give tbciu upon an ap¬ 
plication by motion. UiJ* 

Conbrfifitre^ VOtirantrs, Con(httC« 
tiott nub ti)|icr4iioo cf ibctn. ata 
Cccbd. 

The prefompiion of a failsfaflinn ia 
flronger in the rafe ol a deed than of 
a win* «h re a bcuniy is foppuled to 
be lacamlcd. 634 


CobccuinL See Sgteemtne. 

Ctfuiu fa Caf(. 

Where there b a covenant for the truf- 
tres to convey the inhcii ance* chu 
-cCrUJ t will confiiier U as afluJIy &in- 
veyed* and tbe tern la the tro;ieei aa 
aticudaot only on ilie iaheriun.e* and 
(o coouefled t<gether ia the r^$ri fife 
trejfp ih«i it can never be fev* red ia 
favour of an heir nr exetuiot** tkoegb 
it may in the cale of uvdaors. 6y 

CovafeUft). See ScntutTCCi Jloticc* 

CoDofel have t right to drafts ns pre- 
cedenti* but not to dcuiu ihera* where 
either party may have 4 benefit from 
the Inlpeflion of them. 914 

Tbii cooit will not fufiern coanfel to 
zDainuin to eftion for fees, or if he 
happens to be n mortgagee* to iafift 
on more tbao legal iocerefi, under 
prdccace of a gratuity for bollBcfs lor* 
raerly dooe in (Jbe way of a ^uniel. 

lU 
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or Ctftnmp. See iVonB ei 
Stio^nctf ano Aoiici* 
W, CnBito}<> JuSino of ttel^aee, 
3;efcleo, 0»oers, 

^etrtQioa^ 1Dcc09, ^iinuiiinee, 
Id^niono. SeciiOcc, Sceounr, Sn* 
iiial BeSo. 

The proceeding! in thncoort are rormed 
according to cbe caurfu of the civil U« 
io fome rerpcAi, and aoagoloH^ to the 
commdo*ljw in othm« 

In e<]tji(y uking a bill /ire is ana* 
logout (0 ukiflg adeclaralMQ for true 
at Jaw. <4 

Where perfont cannot fliew a tiile at Uv/ 
by the wrilings being oot of tbeir 
hands* they may properly come inio 
this court. tgS 

Where a matter which arifes widiin the 
jorifdi^liofl of the courts of is 

of ralue or diriicuity* pariiei may uke 
their rymtdy here; but if iff fmalJ 
confequence* it ii an induc«^iiient to 
this couu to difoiifs the bill with coAi« 

<53 

Wliild fuits were depending in the coarc 
of Chancery* the pUsociiB iodid the 
defendant's agent at the fcfltons* 
tlnj themfil'jtt art for a 

breach of the peace. Lot^ Hard- 
vikka made an order to retrain the 
pliiniilfs from proceeding ai the fef* 
dons* tilt the hearing of cbe caafei 
anJ fuiiber order. 30a 

There is do reftraining power over cri- 
mioal profecucioni in this court. iM. 
Pt-nm'nu iitc here* this coart would have 
(topped an aflion of crcrpafi viftar^ 
mit* ihid. 

Where a bill u brought to quiet the 
poJTeflioa* if after chat a bill of iodifi' 
meat is preferred for a forcible eoiry 
this coorc will fiop ike proceedings 
upon fueh iadiftment. 305 

The plaintifT lenc B. 400/. on note on 
ail adhraoee that an auuc had lefihim 
4000 /, by will* B, died fooo after* and 
bis reprelcBrntiecs rerafrrd to pay the 
500/. as ibe legacy was directed to 
be laid out in laoJi and fettled on 
in fee. Lard Hm JvUit JaU it vaj a 
werr cra^l tafi\ 3 «/ at it h the efa- 
nth tki reerr* that attmy 
vifid ta 3 s taid $ai in Uadha 
JhUi'fd at had^ tit ffaiatif (ajt bava 
m ttmiif* 397 


Whether the court of cbincery can toock* 
ftock to factify ciediiors* vide Tsjhr 
Jaaat, 600 and DO(e> . 936 

Court Of miif$ «encb. See 
(U1 pleabinge. 

The enthority which the Star chsmber 
had in cafes oodcr 4^/4 Pb, Id hf, 
relating to the taking away maidens, 
is now A^umed by the cuun of Klog^i 
ilencli« * 6^ 

Courci of IrdfD See SfU, pflffet- 
Qon, CeSo. Srceiiur* dpcciat 
pleatfagi, pattfee* 

In courts of law where there is no plea* 
joflgmeoi is by addu/t ', but if a plea 
be pne in* though ever fo imperfcdl*. 
ihtre cannot be a judgment aii dicitp 
the plaintiff mud demur, and if allow¬ 
ed* then be has judgment, beeaule* 
the plepi or anfwer of the defendant* 
(for anfwer is equA)]y nfed at law as 
in equity*] is iofuiBcient. aj 

Where you draw the junlulHioneai of a 
court of Uw* you mult bite all the 
pjrties belore the court who are ne- 
cCkTary to make the deicroiiniliun com¬ 
plete* aud to quiec cbe quelUoo, 51 j 

• 

Court of VfcotB. See Cetriopirf* 
Ifakeii Co/pue. 

Cooit Apfrfeual. See 

Cocetr, 

CrcbCtotf. See SDtOribticfon» f 9 ur« 
ebafrs, * Boleo, IDrbts, 9anos, 
ifepcciai plcAbtiigo* Actclcmcni 
oiler Jl^aniagc. 

The coart of Chanrery will not demo 
public compaoie& to make ciUs iiL 
favour of a particular creditor. 36 

An* nCigeiDcne by the clerk of the pcme 
to creditors ooder tbn ftatotefor relief 

. of iorolventdebt*^ need nocbeleiled* 

If there it a mortgage for years, and iho 
reverSon in fee ieJc in the mortgager* 
it will be legal affeti, bdemfn the bood 
creditor nay have a judgment againllv 
the heir of the obligor sii t^t txa 
T nw 4 



*J if Pnm»pil tigiftrit 


% 

tMiU till Ttfction comet 

Pa.ytg^ 

Whfrc a plilnoX a fpeeialty ciet^itor. 
mud (omeKere for relief clir coert vill 
6 o n)ual jolUce lo ail creditoij 
QRt any diiiiMiion ai lO prioricy. 

i 9 vir by his wiU dirrcU hu vhcde 

iliAtt to be »uriu^J Inm aed 
ve* it to hM e;;e^g{o.-t ia (rud foj tie 
^ac&: bit loar (on* and bixlan^h 

ter y.vwr, CO be divU.si dc< 

tw^'er. unJ if *irb<r uie Lrfitre 
ai, bu Of h/r ihire :r>go (O Ue f«r 
vinK t /I .'7 An f, t.>.: uf llie fuB*. 

died a*»J<r ani bis lh:(re »<iit 

Ov<‘r (n 'iintrcrt. 4:y 

III 17^9 btr* f A f maukd rhe tU jj^ixrr, 
w. >;o prf>v.d iti lor her, tuJ be- 
in^i».<irjH*d rjuedcr(RJanr«{;avcbini 
a iK'nJ, and «.!fincd ovrr rIJ ,Ue 
hrhiib ia SiU w*l6’»r.i;h:he wa* ia.jtied 
to Ift be r I a* bvi 'i pej f lai, I e (ie ce. and j U 
trrwtrdt a b'load Alii^omeR! |ur :be 
braeec of bis rr*t1j(nr> in g raeral; hu 
wile d e nog tnen tr^i»i«:jLQ<>iv4t endci 

age s the r\:cor.vi f the Ui.ier b'^/e 

aiadeBodivi'^ofl ‘fnispT^gnalfilit*; 

AV.V became 4 b .hMu^i^ aiig bit wiie 
bad (W) child 11*** to 10'*ni 4 JR: hcrfh.«rt 
Wrr ific V! lUuooaicJ to :.bjut 600/. 
aad ibe Uoib'^duAi liie crtfJaor*t gebt 
to ^00/. iSuf, 

Lord ifrfrd.v'*'*** 9 ci% orupinioe nor 10 al¬ 
low ihc l*H cf xr.c bulbohJ n«. 1 
ceire the iV his wilr« withi;lit i 

makioi; l .Mie provi*i;»e W Jiif^ ' 
recomij>%*«iUv<i it 10 ifte ircdi:or 10 f;i;r ; 
hit aad iic>r chi!«irKfl Suu,« paji ul tV j 
priiujpal uf her Sortunr*. /S\/. j 

Hit LordC'y jfcjnv.Mi de.'rred, \n con 1 
r^uenu of an h<*h/ceo the j 

|*jrt«a, fhut a nxc^cf ibeforiuneM I 

the »ifc tiiouU b« plj^od cui U»r her 1 
frparacf tt's daring he.' life, and af.;r j 
b«'r death 10 be paid tu her ebiuiien in * 

eqoal fnarcs. I 

Ai t fatbtr would oat bari* narnca bii • 
ii 4 agbtcr wiiboul iohdini* (••v.o fb^e 
provi^t; reither *i'l coan of 
Cbuccry. abo ihod ia pim/iu 

' do ii. 

Vbere ciediio.'s cx^ul *lie per- j 

fboai 4 iipi, jio/g «,«»rw./ creditor* 
ftaJI ll«Dd Ifl iheir pL’.e, aad any 
eeo.c e^ro ibi r^d. ^.0 

If a c!ttJir.rf iwo fond?, he IbJll 
taka bit UiUfo^oa w«i of laat a^oa 


wbkb aeother credW bii to Tien.^ 
COfttff* 

Tenaaer by the curir^y sroA eoene oat of 
the iobeiitaatc, and not ibc freehold. 

47 

A lenaocyby the cvr efy h an rx'^ref* 
rente tut of ibe tohefiiancc, aad a 
cufliioiuiicn of it fur a aruin time. 

sM 

Tbrre ttn be wittnwy by 'ho egrieiy» 
ft here iherliiUlren uke by v»rae a 
ifiobiodri' over, aod not Ly acicecc 
frtir ibeirihOlber. iiU, 

To eaiiiU the bufba'id to tike as tenant 
h* lUe raf.ru« *he toheriUQU muft 
o.'kead opca the ciulurra* if/if* 

Cu 3 cm. Sea foptNb, Cbneitrej 

Ac oc^opant ft ho i* only 1 rCDaat at ft^Dl 
nrver beve a ni;hc to a conmon 
of curb;.ry b) uLia* away the foil of 
iliebrd. 190 

Thtt c'luri wifi not pat perfbnt to let 
fiir*h a :uA*iih wita fu muen ea^cU 
pef» as i> requilitc at law, or wiih the 
aieety iht coart of EichcqueT cxpefli. 

* • ikM 

Cu(( 7 m cf Lonbon. See Votebpot. 

A a freeman maft abide by the 

//r ry 4 , urny tiie culharu /a Me. 4| 

If a tretnii.1i of Ar4.4:T itiikrt n velua- 
(aiyueeo, ia lonluleraikn nfloieand 
idiCiioB only, .*10J Tvl'.rvev ibe powre 
gviT (he e^4te to himfclf, (he pruyer:y 
eviJ c^OMCoe io him, and u luljtfi 10 
t);e ri:A*Ma. 6a 

rcrt*.Bi of L«whn wKI operate na ihe 
partef 1 fftcitian'i educe, 
and he 14 d not leave ii to go io fuck 
p!t:p'trti(ifi 01 he piraiei. 63 

A r«.*kU2Xa of Lawbv (.'iLini the advuB« 
t.ige i^hU fodk necefiiea, ia coofi* 
d.iirion ofa bond for frcaringihe foa 
an ancuiiy of;o/. piev^ilxiu him to 
rtieafe the ibuv be had ia the or- 
phanugepart: ibcfaihernlw prevaiird 
ctn ar.oibcr of hii loDi to g*ve him a 
rrleileof his Ibareet the orphi>nB>e 
pvt, in coufidernuoa of 6a acna ty* 

•f' 



> % 


oftheriin« wiorti bdt 

ftot (Kd f^iOie piiMil* nt faf^rd 

in'«> rKi* rcl^tie. liad it 

liiUi*' iidv4" fJ H: I* 400/ t'tf 

htin tft'KfA «r/ ly hf'Mn 

Vt' I y* *• • f "V./ 

iti‘» €i\ctimttt9en ffM'-t *• v- 
p rti 'i, Ul h •»»V. \ 6 > 

!*«•* Ci ti \ M^Miivfl i»*. *>»«**r 

fcD W 4 » rqu«M) iiUUced 10 be rrli:*v' J. 

/I 

By iii« riii)«i.n ftf Lmlm fhe oipH^ti.^gr 

p. .)U} iti e4|a4l .ihjrrt, J if 


ih- 


i.Ci 


* k#* 


tiirn> '!].* ii«i •• V til 

O'k ’r .)»»!«*. vhi n h? Ln.k wt 

I. u'l: Ilf iUf .i*rtiMi» )ei ihr >’•.» 

r-W “4 S*'chiJ.M'ii. •■■ J- 

5i a I '.i» r, m»^r'i» Jof fhi* fik<* f*' •»:. .«• 

ICi.i'Si’, u.iU tl,:t |f)<'.I'itrfil e.4.< ' lit 

HM II4;;* '•r ir i<r. t lii> I ti 1 * 

rHi'.ji.* » \> ”Oi 1141 *. V.' ')i i^•. 

fucc r.'J .iJf •* V Ml iji 

A f*'i*rni »B 9I /*%•'/'• by ivi!' « 

fc'n - eg«fy 9 i too/- ?*» J:*'*’' 

retiodc nf ihe (ei(:ifn <1* t»' |mii i* 
daa^Kcr knu itiioihftr |c. .om; nn 
i|»piit 4 riunOMbf *' n t»o>r<.* -un 
Che «i:l wi» Tte UiVr {;•!'« 

him ico/ >ina loilc i i*r 

omen lit p^n .1 aid • iVor* 

tiroe .kiieri^nte h.m •lutnh.v icof *0’J 
to. k ft tro;t> him in ftiil vi 
what W4> lAKnJy/ lii.n liv U%* nitl; 
Cho leiUior Ok-'d withuiit i\*.t ir . 
wili, thv* too/, oitiit hi coctbltra 
an advance latnti nod Ur<»u^«a ieio 
ko(ch|KK upon the cultomary Ui>fe; 
btii ko« Ur ilic r^n may be tiUuLcd to 
aromprnlation oot of ilte lorpm» of 
the Jead mao’- paru lo'fo UiOwh u 
he (h:iirfufiVr by Uio^inx fhe tco/. 
is 10 hotchpot, itie coui! gAvo n^i 'iiif* 
aion, relervtig tHii p* tat tili it i-:.9C 
hick on ili« M tiltr’f uyott, it *'• 
dottbifal whether there t«ouSd be ^27 
farpins. 277 

Itii an rltibliihedmle ihnt alc^nt^cao- 
Q.iC uke th? Irguiy au 4 i^Uiio ai> voi*- 
to nary part ItK*. Uiilc{» the erdetor 
meniiiiay the Ifgdcy ihail cone ouc of 
h\% redainenui) <ha^'% 178 

A freem m of alrigneJ ever Ir i!c- 

• bold Jioufee to rrojlre^' for particular 

S iurpcle»«ferernng tehimfelf as cdaie 
or life, where ilie uojI wai not to 
commence ilH alter hit decealb. L*r^ 
UJ/J /e dr # /rW *a tk 


A Tt^ fSe PrMpit 

AMtti’CmJ 

H he tuge J 7 » 

A ifPrsiaa o! hWar by ndll divided his 
edur according ru th> i'udomi and 
davitrd ihedc. d manS pari a^nonj 
hi- wife a;id ihilnreni a/ierwarJi ho 
g:^vr a d.^ghier looo/ in uijrtii|f^ 
wnuh the cusrt tlf'Urni to be a fatu- 
t^Aion rf the mphan.^e diarc, bilt 
not 41 10 her fliare ia the diiJ iou*i 
part. 5SJ 

A frrman of /<rv/flv by wd1 took upoft 
hini M dirpofr of ull hii eun*% ai well 
the ^rphiitagf u the icUauu'ntirf 
p.rt; tvVre Umc ofthc rbildren fliall 
;Wi low^idr by Thccedt^Hj andoibm 
b* til* It ill, /V<V A' 'fV/y iht «r, 
p: I nt ttt tiiffte tlnf fAr/t hnt 
Jr •^* j . 4i CJetihj 1$ the Jtj'^ '/itu ^ the 
'm o. bay 

'iW r.i*.c».*nitf nirrrmnn ci 7 cakr both 
p.iru, w .rn t!sv Uthi'r h;« difp^lrj of 
rhv iH*i<nrniiry only. 6 i^ 

The e olio 10, where n wile of a free man 
it cji4p;iunucd with. I a t*i divide bit 
riuiv into two partf, ai U iberc w^i 

now'it'. il'J, 

Where tbf wife hai eompounJed with 
the btjIbmJ. a frremuo uf ho 

it * < be i%>nlidvrrd in regard to the 
coKuiii u leaviog no wife. 64^ 


IDfbfi, Crrbtro; «nb IDrbte;. Sec 
f.; ; 3 d**uie;u of ideui, Ifiu 
uplvrDnli.i, lSMlt> Cyrcutr;i jn# 
rcitU 01 dfrveurc of jiliiiU 

UUO1I0, ^fpititc 

4lRtcnenco 

0t^kX, Hifrts, lo ft.teo ir jpec« 
t.:i t 3 .;t(o, Jdb^iiunt, 

A^pcml f^ieahi tjo. 

X T 71 .EXE there are JemarJa 

VV 0 »c«» no .at upon an aclioo at !awr 
may uwvl! let (•U api^B 5 C/0, a. fbe 
iit«inr/r as lu cummun <.alek under 

<r. a. 47 

Tbii court only reoom fr-odalent con- 
veyanmoui the way, but wrii fib^ 
dearer pTMu back agHind the urigiMl 
debtor atd owntt of the cllaie, re* 
CfiVi;j ptMtieeft /w, in favour of j idg- 
aeni creditori, U>m (he bling of ibo 
bilj| but equity ioUowf the iaWf ltd 

iCMI 



A Ttfto ^ iy Prineipdl MdHtrU 


lkm$ tben to tfaetr remedy by 

Pmj^ 107 

Simple concfift crtdicon fliall ftaod ta 
ihf piece of bond crediiorij and be 
allowed ent of ibe real eftate eqoal to 
whet btJ beeo exhaofted oot of the 
perienal* ijo 

Where the land doei oot yield aotiuel 
profits ell debu will not cerry ioterefi 
pet of a rroft for payment of deb(».i 11 
Laade charged by a will with the pay* 
Meat ofdebUi all the debt 1 con traftrd 
by a tefiaior during bit whole life will 
beacharge. 174 

Wbcre a father in a parcbile takei an 
efiatain itbimrclfforliie, wUhremtia- 
dep to liir fon in fe*e» u the father has 
the profits for life« the clUte u liable 
to bis crediiore. 4U0 

The father io thte tefe wu ia poiTrffiou 
of the whole eftatCi and aecelTarily Bp> 
pnred the vtfiblc owner; fo that the 
creditor by an r/f^h might have laid 
bold of a moie^, which diSeri it from 
all the other cnIcs. 4$ t 

It ia not neceffiry that a man Ihoaiil he 
ailoelly indebted at the lime be entcri 
into a vdoniary ietrlemenr, to make 
It ftnudultot I for if at does it with a 
▼ifw 10 hia being inJebird at a future 
time it ia equally fiauduienij and 
ought to be fet etide* iM, 

Where a creditor agicea to take lefi ihm 
hit debt, proridco it be paid prceifely 
at the day, aod the debtor fails of pay • 
meat, the general rule ot equity h, 
that be eanaoi be relieved. 527 

CompoOtlon e( Sebti« 

Where a creditor for 17C0A agrees with 
his debtor^ a failing man* to take 1 s r. 
so the poond, to be paid by infill- 
. menti i and the debtor after the firfi 
payment becomes a bankrupt; Lord 
ti^dwifke was incHned 10 ibini, the 
1700/* and not the grofs fua of ike 
compofiitoaonly, might be proved an* 
dex the cocBAifioo of bankruptcy, /ay 

3ii l9(Mt pifOTfre bebtfi are to hepsfo 
bpfiD epccntoioiabtaialftutei, ke 
aJlb aadcr 


Ipeme. See Sill qf Sc^feto. ffitre 
cko, 9 cqa[crceiue> Account, jltu 
tmS of jdponep. 

There need not be certain and pofitivo 
evidence, as. to the finding of deeds 
after a decree, but fuck only ai the 
court thinks rearonible. Pa^ 40 

The Esrl of Brm^'ard by hU will gavd 
all huelUie to trufieei, in truft fur the 
defendant Mr. .VrwMr/, and ihe heirs 
of his body, and to pay foch fuins oul 
the rents and profits for his malnie* 
nance as Lord flioui.:! by aay 

wriiing appoint, liy a uHlicik ho di* 
reCU (be irulL'es during Mr. Kcx’ysrPt 
mhi^rity to pay the rent, to the p'aio* 
lifi’*, fo much as Ihe p]*.*aivs to M ap* 
plied for his nisintenance* and the rc- 
fidue to her owo ufs ; by anotbir co* 
dicil diredis the truftets Ilia!] not feirle 
the eftateoQ Mr. and the heirs 

of his body till a6, end till then ru.:h 
malnienanee as the 'trullers an 1 the 
pliintjil^lliall think fit. Mrs. 
sufified Oie was iniitkii to re^'eiv.; the 
rents and profits till Mr. Nito^0>t at* 
taioed (he age of aO, bu' the Msttcr 
of (he Rolls wus of oplniou ti:ey veiled 
in Mr. 11, anu the litne of 

recviving pi^ooged only till s6, and 
decreed (he trufieei Ihould accoont for 
the refits, from his sge of ak to 
a6* to the commUtce of bis cilice^ 
Mr. Ntmfftri being found a Uaatick. 

344 

Sir,>berdy who had a norigsge for 40004 
00 Jn*iKwP\ eAaie, in 1715* forgave 
him HooA and three yekrs afterwards 
lends him fioo /• again \ in the ifiter- 
veniog time Titlfy advances soooA to 
JeatuMgt, aod obtains a mortgage on 
the fame efiate. Jo 17x9 Sir ‘PP* 
agrees to purebafe of 1850/. 

fee-farm rents iHiiing out uf Sir T» 
P*t ertace, and finding JemMwgs bad 
mofigsged the fee-farm reata to 
Strd applied to hlm^ who agrees when 

. he is paid his 4000/. be will convey 
ibem 10 -Sir T. P, to a former caufe ou 
a referenceto a Mailer to cake an ac* 
count of what wu due to SUfhtrd^ 
tho Mafier allowed no more for prin* 
cipal than giooL and the bill is 
bnsu^t for 4000 L aod ioicreft, aod 
unUfi paid, that ^/ry may fiaad fore* 
cioM. . Lord Hodiudt faid io the 

•Cher 





ihi PrifUtpal-Urtifrt* 


«ther etflfe w«i confie^ to 

Sht.>htrP%nortgst2t^ bat the prefent 
u tur A Mew'parpote differcer fram tb« 
formfr, ;*nd a mortgagee after a de« 
cree for a rfd 4 *mption« D»tf briitg a 
bill iur a fore<lotore; but the court 
will not mdki an incooriUeoi decree ia 
a fccoed caefe between th% leme par- 
tiet« on aecoanr of the eonfufiiin it 
wonIJ create i but at the Taoe time 
Lord Hsrctwfkt declared he would 
AOt upon JO order ih a former caafe 
tic tip the pUiatiff» but will dired 
ih'' cauie to lUnd over, fo ai to give 
him ao n^porranrry of laying the 
wiarter before ibc court oe a Mi I of 
ftyicw or oiberivile« at ha IbJl be ad* 

vSiri\ 

SiffiWf-t J inlided, *ha! on adr.inciag too /. 
agiin me d^rd ooght (»llaod at it did 
biJore, a fecU'ity tor 4OO0A the par¬ 
ties inrenJiug it Ibnolu « and hU couo- 
fel pffrred to read parol eriden.e to 
ftiew ihiaiDtenriitfl, whi h wat obj'eird 
to 4» being within me Uaiuft^of fraud* 
ana peguriei. Ld. tfa/'./.TvIe faid, Uut 
the loan uf the 8coA cannot be coo- 
fidered at a confinuince of the old 
iporrgjge in 17s;* and in rffpeA to 
an intervening m; ombrencCa itaoew 
one, admitting ^htpherJ to biTC no¬ 
tice, and therefore would oot allow 
the parol evideoee- 350 

The court sever fuifer a nKvrrr u 

to ba ligBcd and inroHed^ hecanfa it 
fiat up (hair hands from reiiaviog, if 
^ there Oioutd have been any deled in 
chadiredlioni of iha decree. 383 

A dacrea yW rr^afr/ tnaket ao variation 
u to an executor* for before a final de¬ 
cree he nay confefi a judgmaat* and 
does not at all alter the nature of the 
deniod. 385 

A decree yaw/rtai^a/rr doea not pali ut 
rem till the fioal decree. 387 

No fbert to be laid on Uie wordt that 
each party do pay io adterae yM/mw- 
pmtti, for till lha accoont talceD it it 
impofiihle to proBoasee which will ba 
the debtor or creditor. Mi, 

To fapport a p(ca of a former decree, 
you null fat forth (6 much of the firfi 
bill and 'anTwer ti will Ibaw the Ume 
point wai then to i£aa* 603 


9Mo. See ^nftom 8f IrOltbOit) 
totfauceg, SffiiranCM, 
ni ^pctfiiiaa of tbm* JfMub* 

Deeds erecuted near togviher nay bo 
coofidared at a part of the fame tranf* 
action. 7® 

The ioieatioD of the ptrtiei appeahiig 
on a dead* alwavi goverai ibe coarv 


10 court roClioat. 


9 < 


I'he court wdJ ms he a favourable expo* 
fiiioo of W'lrdi io marriage letilrtoviita 
CO fupport the ioieation of the pariiei. 
aoJ even U voluntary lettJetBeou* if 
the words lean more Aroagly lo the 
one cnnflro^ioD chan to the other, id 
oiuA lihrwife prevail. iiJ, 

It it no graoad for acooet of equiiy 10 
fet ahde a dead* that a prrioii paS 
aa ongaorded vunfiJrave is laotber* 

too 

Though the fm/tfrr^rm U not expreOed 
in a deed* yet if the court fees whac 
was the ra^t and inAteri;il coaGuera- 
tion, it has great weight, aotwiih* 
finding Iba ftitutcof frauda aod per- 
juries. 

A morigage tad an aingnment of a mort¬ 
gage were pm in ;B.'s hands tore.:civo 
tne priucipaJ aod ia'ereil, who pawa* 
cd them to the defendant 8. for jodA* 
Lord /fWm:i#held, that 11 the pawn, 
rr mult by the deeui appear to havo 
00 property, he could nut avoid de- 
creeing 8. to deliver tho deeds to ijw 
plaiotifl; and leave the pawnee to hit 
remedy at law againft B. yoS 

The plaiatilTis proper in hringiag abill 
bv/e for the recovery of the deedi; 
for iq an adioo of trover he could only 
bare damages for the detainer. id/WL 
Aaartoraey^a laying that he only/fol¬ 
lowed difodioni in drawing deeds un¬ 
der fraoduleat circotsAaoces* will aot 
excufe bim from paying colls. yaS 
Og deeds the rule is certain* that they 
(hill ba coBtrouled by the roles oflaWf 
aad the ioteoi that appears oc the faco 


of the deadi. 


571 


UToe in a deed, is always a word ofpur* 
dui^- yli 

IDccm loS 0 } concMlei- 

o 

Where a deed happens to be lolf* jom 
cta&ot at Jaw read a eppy, beuqit 



A TatU of thi^Py 


you mnft declare with yr^ort bJ( h 
9 o 6 therefore yoo mkj bring a 
bill here *o be rellev^ igainll ihe ic» 
ddcnlof (be original'! beieg loft. gi 

jDtcbft ebtalnrb bt Burrfe> compult 
flen, fee Venb. 

Seftnbant* See CWDCsre. exeat 

re;Hy, |bnt/cif IftMlr, Ceimtrrcr» 
9(C0ttntj ftnflocr. 

b 7 bm ft bill is brought for new natter 
^ difcqvercd fiDce the he^riag, a de 
fend.mc. if he eae ftieu there it no 
Acw infftier, nuA take adrant!*^e by 
piM i»r de^nurrrr, for it is Vi^ late to 
inuA upon ii nt the hrann^. 40 
Wh<re u bi:l pr.i'rs ao ■r;ooD% ami al¬ 
lowance! in that a:€nunr« a dcfenHj?>t 
jniy e<|aa!fy make I'hj^^Uoua^ a> if he 
hod brought Hit c^ola bill* (7 

Though the plainiih ti*4« nut replh**! i<j 
the iJer«ndjQi*i anUcr, yet driiring 
him to du an will inti.lc the de* 
fendsni to bis coAs, !«> be taxed, ici 
A mifliller of a parilh. who pr^ver^s an 
order for a drteniltn*% ap,^:francv oc- 
Ing publiOieJ parfftint to 5 O. i. r. <5. 
H indidithle far a con.r.*£Dpi. 114 
When a dcfrDd.iet h*u anSwer.‘'u 10 a Jif 
Corery pr«y'd by a bilU be csiioo; 
afterwards demur \o ic. 1^7 

Though you aoivver to tfa<* direovery* 
)et you may dfoiu* to on: relief. /^V. 
Toe defendani played to amend her an- 
fwer by adding a new hi\, g anted on 
the purtUolar drcuiaAaoccsof hr/caf.^ 

’94 

Where a defendant has miAaScen a fadp 
or a date, ike court wiA give hln leave 
to amend hia jnfwer. iM, 

Whe;e a defeodiDt caaoot be made 10 
appear, it aoeunta to the fioie thing 
a» if (s.ocefa had been uken ooc for 
want of an appearance, anu carried 
on 10 a ieqaeftrutioa* 51 o 

/ 

‘Wtniatrec- See CE!{citef0, IDtrtnbanti 
Ccat, e<<«* Warp. {^.Kbantf, 
^BittDSfaB, KtScoim af^ 4 C((agc. 

✓ 

A defeodiftt inoft take advantage of a 
dtftA id fbm, by 1 demurrer | it i# 

too late to olige 3 after be hai aBfwered. 

ijy 


A icavAtr to a bill, Yck the difeov^ry 
of a cafe which (be defendaot hnd 
ftat^ to IiJi coQufel, for an cpinioo» 
over ruled. Pa»e 214 

Tboo^h a defendant hns not ds murred 
to a bill, as being roo (i^Siog for tbit 
cotsrt 10 entc;ca:Oi yet he may lake 
advantage of rbe oLjrAica at the 
hearing; for a b)il n'.-iy have hovn 
fo drawn, at to l.^vc prcvcut;;d a de¬ 
murrer. 353 

A mm who deronra at hr/» in 

chief, ar^J it a {vroetn il bar. if 
judp.neat Iho-.i* i ho i» liita; but 
If a di:r>tirreri!o;*;/rj! «: I.er';, r. »*c- 
feftd:.ot inny indu t.f.crw^di uitoo the 
fame ’hiap hy aniv .'r, 2t^4 

The daf udani d<‘r...;r.v»! (O t'.a (ViLi-^ 
very Ibwfht con erring 
f/Clsrc cHccr.:\*tcf c.1^4 .res. Lord 
W««';'cA 4 r hc\i. (h(.i i1iB feuivn.ejo 
the cch gc'u*^ cauuci be rer.C., a» this 
h a dem. ml f.*r ickt ciinte: and they 
proceeAthcre by uifTrtrrit unu io 
TiUttiit lou rt'aiive to lU* fcrfo&al 
chute only ; And allcsvcu tliv .liinuirer 
ti *0 this purr. 3^1/ 

T 5 »* tivfcnd.ii.t n'fi d'r'aarrcd i'lv du« 
ccvviy sviib I'to ibe 

pc.vjry, i.; r. fis-t at hv', 1 tJ 

be C4»u:uiUud by her pioeuf'. *nta 

A* a d.**.»ojfer csrnet be g.''oJ fnr pi.n, 
&:ii 04 U fur pat. Lord ILu JtvUi\ 
loncd it likewise at 10 the difrovery 
f'untit in rc.aiWn to the fobonution 
of perjury. 3A9 

A dcfonricr will lie to a bill brooch r, 
whiehle^kt adt^rovtry of the defend* 
ant, whrthtr a ptrtUubr pet foil le 
iit*ing, or where be Is, in order only 
to in^kc him a party to a fuU. 394 

A bill brought by a princlp^tl, to dfko* 
ver what goods the defeedaot brught 
of bit ap«*nt i he demurred,'fur ih.it 
he it nut oMigeJ to fctoui what gain 
he has m^de by the retail of them ; 
but the demurrcrwaj held to be infaf* 
dcieot. cud over-ruled. 

The defendant demurred to the plain* 
tift'*! bill, brought to etitbiiOi a right 
to as oySer GQicry, and to be quieted 
Iq the poUcffion of it, ai being a mat* 
ter properly triable at law. Lord 
JAtrt/ioieke Jteiaetd, that toUre theri^bi 
^ o fjbaof h in di/^nte tnfy hetwern /m 
IttJi mamr/u tl'tf tan nt'tha iwuhett 

m 
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fiV /V u /rW ot hra^ ami thc^fft^t 

lDcpo(ttiDn 0 OS s^pamfnuion. Sco 
Cbio:iirc, a!ltn:Cs» 

On 4 bill bmj^ht by a wif« agsinft her 
iiuibuiid to hav^ 4 m^inientftce 4 juI tii 
b^r fortonc* m fiigg:^AioQ of cruel 
uU^c by him; i!ej>oG:ions in prave 
crimioal convcHauc^n (be wife^ 

In 6X10^0 for hU ill csnooc be 

ttail, unleh the crimiuai converfaibtfi 
ii cxprefily charged by the aniwer. $6 
Ch.'ir^i^g the wift hjs believed in m* in- 1 
decani iiUfl:'er» aiII ths buf* | 

bind ro n Mfn'.e .iiiA her of J 
crimirid convcrraimn, i'oT :< ;s nor nc* 
ci/Tir/y lo liio charge id grnia 
terms. ^7 

Tliii cnert ivil! oriVf de;>or!(Inna to be 
reterreJ to aMaucr^ ivr Icu.idrJ and 
impcrrint'ncc. ^ 435 

A Ihii wjsKroa;:ht lo cdaUlilK^ baudi 
for lecuriiig au annuriy of 6o/.y>‘i mt. 
p i vf n rh c p Ui n r I if, at /:;/»» r.s /.*</• 
r/«r; 4cn>u«b;ii prijyicig thbaccrltv 
may be delivered up u the pUinuiF 
svaa acnmiu^m prnf 7 ;;u>e« 'i*he Ue- 
featlini’icoufild olTered to prorc the 
pUiuiilTguihy uf lov/dncfi with a p.ir* [ 
ticjlar perfon: ii wat cbjv*-*i« the 
ci*4rge in the cro*s*biil being nn!y» flic 
\V4i 4 lewd woman» the defendast 
oui^Ul to conllae herfelf 10 A general 
uharader, and not to partuu'ar in* 
flaiicei. T^rd f/rivfu**Vie /la 

0^/V<?.:« f/' itajifafora it $!/c fra:- 
tie* y* thr eaaiit a^ A i^>k tivu f amSAer 
t:H lie jSiJl ihj r*'&e«n«g <y/er i.*» 
tom, 333 

On I lie 2 7 th of J74*# HmA- 

tvielgf on n leheatlng uf ibis cau(e» 
Aid, it la fjfficieat.to put io Ifiue A 
gentril charge of lewdacfa. and un* 
dcr (his you may give particolar evi* 
dcnce, but tb«n it null be pointed 
aad applied to the general charge. 

357 

That A wife hat ta^JtelaanAhtrfil/t.doet 
uoc imply fhe ia ao aduUerefi! and n 
depoGiion in that cafe to prove her oM 
OQghtnoi to be read* 3^8 

Saying (hat a wile did aet bebire nub 
that duty at became a virtuoet womaAf 
will not Uciile ibe beibaAd to eater 


into prunf of her committing adolterT» * 
flnlcfi there u a>i exprefi charge of rbi« 
kind* for the virtue of a woman doea 
act co&£ll mcjcly in chatlby. P» 338 

Stpefttione te bcae eOb* 

I: u too 1 a*e at the hearing of the ciufii 
to objed to depoutiona uken At Itm 
tjft for irregolaiity ; in fuch a cafe the 
court ou*;lu to haie b.cn moved todif« 
charge the Order tor publication. 190 

Sepifbstton. See sDiirccms. 

Seff See a!fo pmfyitt. 

if the fani.' '*llr.te 11 dcvlfe*! to //. whiek 
hr wuuht .have»k<Q by dcf»eAt» he ia 
iu hy ilelcc'iu 1^3 

IDifTciUfrs* 

At an anVmhty of Lord Chaoccllor Stt^- 
A'tr ., the la>rd‘i of ihe council aftd all 
the juiticei.of Ekj^.'atJ ia the Ii tar*' 
cl< utihvr, U wa» helJ| that di'priva* 
tiouc of puritan mitiil^ri by the hicb 
commijjioo court were lawful* 665 

sDetfc nr.b c^crutost JPcMfc. Seo 

421 ilU 


Scbiff fj; ^pneue of See 

ensdn rolling ^o;tiO;ie> 

lucnt of bXbtJ. 

SishibJtton. t!lt9 (blit be picfciteb 
XDiti r:gr*rb t;;etcte. 

A creditor cannet take an afllgnment nf 
a bond given by au adiuioillrator»pur* 
fu.ist to the lUtote of dtilribtitbor) to 
a*!mii>iller faithfutly, and exhibit no 
inveatory^ t^c. Dor wid an aeiiou lie 
upon it» iho' affigned for a breach he 
was indebted to ibaaffignce lathe fum . 
of 200 /. Qpoo fpecialiy* SS 

7. died iniedatc 17S4* snd Wi jITue 
r. 1 ^. who died within a werti after bi» 
fatberi ud hU wifcta/eiaft and 00 the 
aotb of foil owing wm delivered of 

a daughter.* (be uiAUtlcdiohfrihrre * 

•ndec* 



* 


*A TAk tie MatUf/0 


iDdff i)it fttttttc of diftribviiooii ■• 
' Mck u if flie hid eiiftcd 1» bu lift- 
/ tinr pM 1 

There ie no deiermiaieioir under ibe fta- 
foceof i/«c. 9. tliK the halfb 1 CM>J 

AaJI ukeequiMy with cbe whole. 116 

The princifil intention of the idtof 7 <e.. 

t* ti (0 prertAt the motberS rnaning 
, Awep with loo courh to her children 
b; n lecond hoftind. 

That the (ham veil on the dea*h of ihe 
|nteftaie« KoIJi c^sallj in lineal and 
ccdlatcraJ focceiCoa. 117 

The cooieniion between che eommoa 

* lew end eccleiiidicel cocrti gave rift 

lo ifaedatureofdidributioai* tM, 

Tie jnnfdiflioo oftbeeccicfiafticil conrt 
oide nore eetenfive hy the flatoief 

* (ben wii allowed by the cOAtnea law. 

UiJ. 

The Aatute of difirtbutioni ii ro be eon- 
Arued by the rolei of the civil law : 
The ad of I y. e. b an adl 0/ coniioe- 
ance of C*. s» and ought 10 be con' 
lirued in the fame manner. 11 9 

The civil law makei a difiirrcDce betweea 

* 0 child la wntrt fe mere U at the 
father*1 death# tod only conceived 1 

IDIMne ikerWee. See ^rfoti# Cole< 

cation. 

% 

Jlcidiaf praven, or a ftrmoD, in a pri- 
Ttte fiaiiy# Ji not performing divine 
lewtee* 499 

Divine ftrvice is an expreSloa made ufe 
of ia ftveral ads of parliiDenij cfpeci. 

' ally ia thofe that dired the reading of 
wroelamationSf where the order is, that 
at beread after divine fervice. 500 


Onutto Caafa SS»}Ua- See legact- 

♦ ^ 

^Ibrtper. Set Ccron tnb jTciBe# jTm- 

> IVcnch- 

n* deftada^t pDrehifed e real cllate of 
: * Ae ptilniif*! holbind^ aod the cAaie 
f mrittg ia mortgage ftc a lerBy he agreed 
^y purebaft mo- 

and to tfign cbe tern to a trof- 
. tM for Ike porebaftr to attead the 
k- (r^iaacei which wataccordlagly done; 
llfthoilMaddiedia lyip^andia 1797 


the pliiniilT brought her bill againll 
the defendaot, for an account of pr»* 
filSi a^d to be paid hrr dower: Sir 
Tima/ Aiuty f/lhf fir tie 
the Kolb, de tnd dnotr fw tie piawfij\ 
hat Lord CineceJ/tr revft/rd tie decree^ 
md dijm'lfiJ the iiU euitiimt t^t P, aoS 
Since the cafe of Radm v. f^amdthcKdyt 
Siettter^i Part, Ce/. 69. it has been a 
ftitled rnie, ihat if a pnrchaftr bai 
taken io a term precedent 10 cbe right 
of dower, be it a f^iUSvd one, or mo* 
aec paid for it« ii is a bar 10 the «iie’i 
dower; but if the nmrgage.bidlub- 
fiflcd ar the hulbjod's death, the wife 
might have redeemtd and been iniU 
tied H dwuttri or il he h.id paid it oSf# 
and taken an alignment ol the term 
to attend ihe ioheriunce. and died 
ftiftdi Ihe wife would hue beta ep- 
dowed. 109 

All the cafes in relaiiou 10 ihe point of 
dower are fttiled and recuo^tJed in 
Padner v. yandti/ndy. iiid% 

Though a bulbaod drvife^ an eftite to a 
wife larger than her dower, ihe is iori* 
tied to both notwiibhanding. 437 
it is II DOW an ellabliihed dodrine^ that a 
wift is not dowable of a truS ellaie* 

Ss 5 

In Boidu V. Buttm^ Sir Jrfrpi 

took a Jiiiibfllon in regard co a iruft# 
where itdefeends 10 the hufband from 
another, and not created by himfcif; 
but Lord Ttdit afterwards, in the cafe 
of the Jtiwwy Gewrwf v. Srw/, de« 
termined directly contrary co ibis di« 
SiofUoo. tiid. 


ti 


CecleflaQffSl Court- See MpttltM 

COHtt 

♦ r 

CieSmtnt. See eeanger Cltflftcn. 

T K E coiiftSioQ of leaTe, entry# and 
Miler, will operate osly co the 
purpoft fot which the qedlmeat ii in- 
rcoded# tad is equally SfUdoui with 
tbe qc^cat Uftih 941 

A mortgageeii not praclnded froic bring- 
leg an ejedmeat at law it the ftmt 
time be hai a bill of fartdefuro do- 
pendiog here. J4g 



A tiMi fyinijifti MAiifi 


dcSion» ' 

A bill belog brought herea prtjing rcKtf 
. hi well is a djfcoverjr* whtittaa i^Iioa 
at bw was carryiag oa u^oa ibe Taaie 
accoun^i thecourc obliged ibe plaiaiiff 
to mako hit eleClioa; who aioAiog lo 
pmccod at Uw» he acaeoded hit bllla by 
fill king oat the part which prayed re* 
Her, and the b)H thereupoa wai dlf- 
mifled of courle^ ai praying aothiog 
bur a discovery I and the cods of the 
dirmilfioa were taxed to tbd defendaat 
,at 3S/. The plaiotiffrecoveredjadg- 
mcni igaifiAtfaede/cndanr in dam^gti 
and eottt 10 the aaiooat ot 440/. and 
petitions to fet off*the colls »i Jaw agatuft 
the colli here. 4«o*/ Hat JjiUL t^At 
it rff fah^k^ OMifi/'fht{irnUi 
. h,' mitreti /# drtvev4/ in/tifp \ 

t;W// ^rfu^t tfn 

knt he tfeubteti ^h*t/e^ the ef 1 ^ 

eentt MteeU ef //, ly t ttjm thht 

the h'f/ bhti (eea Aijmiffii 

«v/ ef tmrf, Fti^e it6 

dSgtifer* See Court of Cbiumg. 

eSaua. See Crufteea to pjcrctbc 
Contaigtnt iBeinainbcra. 

CQdtce (K dfee-tali See jfatbrt 
nt\h ftou, Carebitig Sargoin, tifg- 
potHti 'ix of 40(300. Cni&ttoropie- 
fetoe contingent Scmainoeri. Ce* 
Qaitt iu tiiU 

With reipeQ to limiting f^rfiekd property 
by wordi which it applied to rml prt^ 
pyrty would create an ellate tail, and 
(the general doctrine therein and of 
liffliutioos created tsT per tonal efface^ 

bee nine 1, gp 

A copyhold forrendered to the huthand for 
iiie, 10 tbe wife for life» lemaioder to 
Ihs heirs of ihe b^iesut hutbaod led 
Wire. r«iai4ir*der in fee to rnc furvifor* 

H ih: •‘Vt/fp huhe /MthfiveJ, ae 

^ste IhH enffi a/ter ef' ifii 

extmH, tiitti i e wjit im the 

ktirt e/ ije w./ aa/ tOl 

If leuao; lu t«u, reMiaindtrl* fee, graeit 
an tiU'.t to ro vouaiencr afier the 
de«*h of ern^mt iu taii, anu th;e levies 
a hne looiaer utes^ edate isiii»*r- 
g«d la she hue. 199 


It.wasreidc a aoeSioo I JO yttn aj^ 
but SI BOW fettled, that if tenant in tai1« 
renaiDder ia fee, levies a fine, ■ con* 
non rciro very bars the fee, aod the iffoa 
in tail have not $ feiwtitUtjwit* F* lol 
The foaS recovery woald have barred 
the credicon; a Hoe would Dot hava 
done it, for the revtrffoa ii fee woeld 
ftill have been liable. 106 

The eAite now come la^o poCefion, it 
liable to the fpecialty de^a of the fa* 
ihert and, by circuity, the ffmplo 
coDCradt creditors are to ffaad ia the 
place of faiisfird boDds» ihid^ 

A devile of lands to ooe for life, and to 
the heirs of his body, hai always bcea 
held to be an eflate tail; bet where it 
rs to one for life, and after hii death 
to the iffiie of his body, there is ao, 
inllance where it has been fo coaftrued* 

i6f 

A devHe to for life, and to the hetri 
of his body, onitrs the two cftices fo^ 
as to (be £rff taker teaaat i% 
tail. 444, 

tfftarca foj Iffc. See jfa 4 )ct inh 
AOon, ^Uatca (a ftM 2 tU COallc, 
ei^atien of 4Uo30^ VntOaci 
te p^eferbe centingent Bemafnhcrf* 

As t tenant for life, aod the perfon in re* 
nainder in nature of a tenaQC.in mil of 
a freehold leafc may certainly join, and 
bar the neat in limitaisuo, fo he who 
has both the iDtcreiu united in hiotlelf 
may alfo bar the inuil of fudi a leeic. 

Where a fecood iop is teniol for lifeo/g. 
freehold leafe, remainder to the heira 
of tho body of the father, the teoanc 
for life, and the elder brother may baa 
iheiataiJ. ado 

The courfe of the court with regard to a 
tenant for life is, that he fbaJJ keep 
down the iourell by rents and prodts, 
but portions or pnocipal none) 00 any 
. other incumbraace ihalJ be borne by ibt 
whole effate; and therefore the defen* 
deal Sir Gierge S^Ue Jhall not eccouot. 
tor the rents or the value of the umber 
cotdowD, in order they may be applied 
to wards raifiog the daugh ters' por tioa #• 

‘' 461 



J! TaiU if thePritinpal 


<datri fo> Ipem. See ‘fint, IDo 

«Ct. 

' A demife of a Wfe fAryean to the fum* 
pr'rfoo (o whoQi I he fee it devif d. .ind 
w^hivh coininrac*'i io 'lie life of ih» lie 
vifMr, is fist it*v. «:4»iun ofrlie tee. >'.72 
Where there u u deeiie of a Ir ife for ve*ir« 
to aitiin»anJ it hrdiewiihotiJlfue, re* 
uainJt'r < vrr» rhr whole intrred veUa 
in ihf Airt taker; nth^r•^\ir it it hai 
been t le«fe for hv«w, lur iht re the d*d 
uker had a p.'*er over it only duriitp 
bia own life to h difpAieU of it, hut 
if he nnhc) no nie of lh«! }ir>wer, im 
nedutely u^on hia dc4.h it ve(l» in 
the retnaindcr^maOi who takei ei a 

376 

CSatci See ^ln* 

Vllcatton 

% 

Cerm amubaut on tbe Unb^Titaqct. 

A term attendant on the inhctltnni’e ia 
eooHdcred ei a pan ol itf ihmii 

Bot be fevered from it« nor aao it puf> 
without it Ji 

EimfeatCon of rarmo fb^ ftcxo* Sec 

Ao agrtement for a deao and chapter 
cibie, :houph figoed by tbs deao only, 
fhdt bind the clupirr. 4$ 

EJ'iXM'J pufteiled of a term for $9 
yeara by a fiatlement made after mar 
fiage, conveyed it to trulleea in uuA 
to pertnir hU wife Grsif Haffj to re> 
ccifc the reoM during the term, for 
htf feparate off, it the (o long live^and 
after her deceafe to permit him 10 onjtiy 
the rents during his life, and after bia 
deceafe in iruA for the htirt ff tbf hufy 
of Orere W nad for »«Qt 

of fuch ifTiie, remaiuder 10 Hturieit^ 
for her life, and a/ier her de* 
ceale in uaA for h«r two /boa 
aod Eihami'd. ^ 89 

BnJJy died» bating never had toy 
i/Tue, and Gruti bia wife furyived hiiOr 
V It Wit held that the whole tern was not 
.tylled iti CfM and that the 

« words Btirj y' rAr were not woeda 
of iimiracioft but pnrcbale, and the 
baft waa ordered to ht deported io 


court for iht broefie of all parties* 

89 

Wordsof limiuiion are japr.'i^erJ^ uevd 
on rermr fo.* years. 90 

The r.'orda i/' Crtree Buffy fo..U f 9 Avf^ itv* 
arc an affirm^rue implying a nrgaiivo 
at rnt l«ire lime. thite il ftivuid not 
live fu loAg, iherccnsindcr ot the term 
/koold go Oicr. 91 

Bp* ^oMt Pt'/xch U the fume aa tor 
want of fut h it.n * r luch liaunhict, for 
the worn /jcS cpnfinri ii to Asch iOoo 
ai ia me^oi by the word* U:’i •/' tbt 

9a 

Heirs of the body here mean the heir of 
ihc body living at the death ot EJfvtttJ 
or born 10 a rcafonable i>mo 
after. ibiJ, 

Cbtttnfi oftb patol Cbibfnce. fre 
tektron anti dfrmc, X>ccceC| Co* 
pnholo, IDepodJoufli pip/S> tfift* 
urij, Ctutite 

&119 wiMtiUtU QCcg^ Jnfant* 

A witfiefa if sntsrefleJ mull produce a 
reivafe, or hU evidence cannot be read. 

»5 

I'he role that yon can have no drereo 
ufou ihc eviOenee of a fingle witoefa 
tge*rJl tbs o^ih of a defrnOHnt in his 
an/w^.* are rqa.\lly Arong wuh tbofe 
that .trc uSrtoed by the depofirioo. 19 

WSciC a |daiucilF lets np a iltle to aa 
efuce, anu nukes a perfon defendant 
who oifsUiAii all right, though the 
plain rIf J;.es not bring him to a hear- 
log« be cannot read bis evidence as a 
pi oof of his own right to the prejudico 
of another defendant. 39 

The role with regard to evidence is a rea* 
fonahtu one, and luch as ibe eainre of 
the thing to be proved will adoiit of« 

- 40 

y. being foKcited byTL and bia 
Lllcr to no fomeibing for them, laid 
if you will furrender your copyhold for 
the beoedt of /f.. X will lecure sn« 
ouiiiea to each of yon for lives t where- 
npon 21 //'*• promifed to farrender hia 
copyhold nccOidingiy; and J% W, did 
adoally farrender hia, charged with 
aonuhies of for 

life, and a A ioa fortbe68er. IT, 

tbedefendaot to (he bill broeghs by 
T. ff. for the amnaitiea, relnfcd to pay 
then aalda T. W. wiU fvrtodcr bia 

•wo 



jrJii ^ ^Pli^ MtHtrt. 


'own copyhold clUto> porAitni to hii 
pnm\ft, and infixed, tfaoogh there erai 
no written agreement becweea y. 
and T, IF, parol cetdeace nay be ad¬ 
mitted to prove this faA; /Ar nerr y 
R. W. maj dr /# lee./ 

per*/ iWfdirAv rrdirr rW resiVjr ep 

^T.W/id^. 

The d^CAce fet ap by R» art&a from 
the impofition of the pLuBtjif T* IF, 
and therefore u not at all affefied by 
the fiacute of frauds and perjuACt. 

99 

A bill ibr qnit-renti and an accoont pro* 
ducedf it moft be proved co have been 
a fteward Of bail or it ia not evidence 

of payment bore any more iban at Jaw. 

140 

Where the evidence of a fingla witnefs 
againft a eegacivem a defendaat’a aa- 
fwer is corroMrated by n great number 
of drcumAancei* it as fumcient to Tup- 
port an eqnity. iSiJ» 

The evidence of a neighboonag manor 
Aiilootio general be idmitteo toihew 
the cuftooi of another manoTa bccayfc 
each ii to be governed by ii*i owa. 

189 

But it is not lb nniverfal as not to be va¬ 
ried ia Tome indancei; for in mine 
countries, the courts ot law have ad¬ 
mitted evideoce with regsrd to profits 
of minei, out of other nunitrs, 
where they are fimilar, to explain 
the cnftoB of the’aauor in queUion. 

Where a peribn is meationed by a nivh- 
naeie, or wbere there have Iwcii two 
perfoDi who have had the fame chrtUian 
and furuame, parol evidence has Keen 
admitted to ^certain whom th« tefiator 


meant. 


^i 9 


Cyaminatltn of OXltneffes. See t>u 

poQtloni. 

The defendant haviag exaaioed Mr. 

hla clerk in coart, the pUtatlST 
exhibited interrogatories ibr croft exa- 
mlaiog him, to which he ^wrrtdy for 
that he knew nothing of the matten 
inquired of, except what came to his 
knowledge as the defeadant*! clerk la 
coert^ or agenr. Ltr 4 Chmatrlhe. fver* 
ntMtbedtmvrfTt r# 

twir rs Hh ia/ririwe/wici. c la 

VbuJI. . * 


This dennrrer covers too much, It nu^t 
to conclude, that he knew nothing bot 
by the ieformatiofl of hit ciieot. F, 

$84 

Where at Uw toe party eatia nporf hu at¬ 
torney for a wiraef^, the othrr fide may 
ciofs-examinc him, bot it mull be only 
relative to the fame rnatieV. sA/ii 
Conofel, foljcitori or attornies nay beprU 
viJegfd from being examined in fuch 
cafes, but not an agent. iiu/, 

AO hi I going abroad as ifupercar- 
go, by articles covenanted with the 

he would not demur 
to any bill fbry raighc briug within 
tiV 9 months after his return, which was 
aTtereJ afterwards m>Crt Gesv^Vr, who 
drew the articles demurred, as counfel 
to the company, <0 Ds/Z.^Vs examin¬ 
ing Jiim: the demurrer ever-ruled, 
fw thut foAwt 4e ktii^ aktf m tin 
%'^jwrf •mIj, 5 ^5 


CpccptlOlu. $ev Scpoit, 

Snnstr. 


Cgcbangcf. 

fn the law of exchanges, where there 11 an 
alienation byooe of the parnes, and an 
evidion, it is not dear whet her the heir 
at law or the alienee fliould enter, 

369 

Cyeonontstifcadpti. 

Lord /^r^ev.Vie over-ruled all theexcep- 
tiont ofon a motion to qaalh the writ, 
ofheld there was fullj« 
cient in this cafe 10 warraet the court 
to ilTua the ravawmariie/a rq^/m/p» 

498 

A man may be refidehc in one diocefe, 
tad come Into anocherj and commit 
the ofience charged upou him in the 
p and,ibis, for cbo purpofe 
of being cited, is r refidence fudici^tt 
and ha nuy be proftcuted in* the 
diocafe where he committed the oU 
fnntt, nroibfewiTe there would be no, 
remedy. , / joo 


Un 


A TM f UAttru 


of • fMKr. * St 9 
aifo ipeeot. %n %conSnStoa mo 
operation of t^m. 

•rmitoi MO SomfcUSttto^ See 
9 oiio» ^rpoflttca of OR 0)00. Crttf- 
tl'eij Coftf, SflOUi %ipXk§i led 
tteiicr title ii<8iCf divifioo of 

Sbttemetit MO rtftmoiog of Lega- 
rfeo, IDtcrcc. 

Whm a nan purchafei a UkfehM efteie 
from an cxeeuUw^ itceafe* to be a trail 
oo iho land i for ahcrc money ii want* 
log an exfCDtor mnft fclK 4a 

Where a creditor of a teftator accept* of 
aa eaecutoHi bond, it ii coeidered u 
a new fccarityt for it Ihew* ha relk* 
more on the eaecator*a oodit than the 
charge in the wiU* iS/ 4 , 

Aa eaprc6 deTife of ca eftare to aa exe* 
outor to ltJl> or a charge on It for pay* 
oent of dehiii without foch power* 
fivei him aa m^ua) right to do It. 43 
Where an executor ii alio the rruttee fw 

E iymeni of deb;** the aHau Jball frill 
e e()uiiaUie, aad not legal* aad all the 
creditor* mod be paid f^i p^. 30 
An idBiaidracur, ihMgh infoiveot^ muil 
be a party to a bill lor dUcorery of a^ 
fail. c I 

Where one executor i* indebted to the 
•eiacor by mortgage* if the cO'Cxecu* 
ton are apprchcnhve be u lalbivcoij 
•they Ihoald bring a bill againft him 
lor file of the eftate* ana not for a 
lorccJornre* becanfe being *n ejcecator 
baa giveo hiA an iAtcrcIl io the aoru 






Two perfoni ezecotort and trallee* anocr 
a wjJU wonid aoc prove Cftc will* oor 
fufrer the to r^ke oat let. 

ten of adaibillr«tJOO rw tfPsmtw am- 
waft till be bad cxecttted a deed* by 
which he w*« to pay m hmJrnipmadi 
to one eaecnror* and two buaored 
peonda to tbeoib^* wiihia fix BoaijM 
■her they Iball have mhibited aa ia. 
ventcfy* i«rd Hardwifit declared the 
. < de^waa uadiify obtained* aad decreed 
M' allowuce Iheold be made hr the 
fun of tool, a&d acoA to the alaia. 

tin, jl 

Aa 10 pifmnu made by aa execocor to 
iaTaati* Vide gp 

Ail adttinifrntioD taken oar here will not 
exmd to the celuaiei ia Ammes, bet 


an agent (her?* who get* in aftta on* 

dn •<•€ rAciupilfictfioD of a probate* 
u e^aaiiy chargeable aa if tbeexeca- 
tor gut them ia himlelf 63 

A debtor leave* a creditor by note pay¬ 
able OB demand hia exevetori ihia 
CQort will not allow him inierefr for tt 
becanilt ha nay turn money to hil own 
advantage, which it coming in^y the 
tcAator'* affirii, 106 bnt (he note a 
Though cxecotora are aoc to pay ceftat 
yet they Iball not be allowed any, be- 
cufe they ale foppofed to /eimbnrle 
tbemlelvei by the credit they take ta 
the account kept by tkrm: loB 

Where tbereprefeauiiveofaointellaie ii 
feeking 10 give preference by confefling 
jadgBwaci, the court will give the 
plaintiff Iravc to proceed at law to re* 
cover jodgmear with a ttjet tmeuth, 
aad ID rhi* court* hr a difcevery and 
aecooAt of affcii. . up 

Though aaidmintfrratioAia wot cakea out 
till after tht filing of the bill* yet iC 
procured before • eaofe comet to a 
heariag in equity* it ia ruffickncroiheN 
wjfo at law, becaafo there the defendant 
nay traveler af the letter* of admint* 
flratioD. 

If aa rxecDtor* for the beaeUt of tht tef* 
taior** efr^te* ihould iavefr part of it 
ia the fondij or craotfer money fiom 
ooe dock to aaother* thii ia not a con* 
veifiea* but you may frill follow it ai 
much a* if ii contianed ia the laote 
cMdicion a*at the cefraw** death. 159 
A wife who wai an execotrixwaa refifaia. 
eo fra getting ia the afrem of a rrHa- 
tor, berhulband bdag ia the 
Tkdifs, and not amenable to the po- 
cei» of thi* CO Oft* art 

A receiver appoaaied to colkata a^ii* 
and to bring adKoiia io the aamt of 
ao cxecotrax* mufr give lecuriiy to is- 
demuifo the eaecacni On account of 
foch rOMM. 

An exfceior ^for? Mbxte may h hr aQ 
a* 10 gel ia too roceive nil t<|l4 or*a 
or rcle^fe debia* or cveu bring 
aAiona tor them. pg# 

Thoagb eatcBior* have a year » pay le- 
gacie** yet that doe* oot extend to 
debt*, bat they are liable 10 be feed 

the moment afffrtbt teftator*i*deaih. 

*aoi« 

‘.n exacotar by aa eiablUhed role of law 
m/ mala to pay id* own ^bt* batia 



(hm are not adeu eaoagk tn pa/ iW 
whole* fw 411 

A provi6oD oot of a real eftate for one 
cxecQtrix will fiot barber^ D«(bar will 
.lagaciei giveo 10 ooe, bar 
citber of (he refidue 10 ihe parfonal 
oflatr* bat »rt pm io oel/ to give ooe 
1 prrfareoce of ih« other. in 6 

A tertaiof Ai/ gif a an exeeotor iba par* 
fonal edata aa a ii^gac/« a&d exempt 
from da bti. $M 

ftwitarraM* 

It being ta eaprefi cooditioa of an eseea- 
tor’i taking bimfelf aadcr a will (Hat 
ba Ihoald dircharga tka legacies wiibia 
a year after the tedatrii'adeatlshe paid 
into the haodi of lit fhrte tikiIJrtM ^ P. 
(heir legaeiei of 100/. fack} the etdei 
fixcren» the feeond foartecti, aad the 
yoongeft oibayem of age* at thetioie 
iha lather embeaiiled the money | the 
children by their bill demanded a 
payment. Ur^HjrJoMU held at Stft» 
that ai the exacotof mada ihii pay* 
Blent to faen a forfeiture of what be 
himfrlf took oader tha will* h« ought 
not to pay it over again; bot afterwa^i 
thinking it a doootfui point, recom- 
menoed it to tba executor to give ibe 
children fboatbiog^ who agreeing to 
pay jo/* to 'be divided anongx the 
three, they were ordered to relearnikair 
legaciet* So 

The rule laid down by Lord Cmptr to 
the cafc of verfui 1 

^«r«al$. tktu M nii ttifit wdervrav* 
mfoMT kgntm ffitbtn 
JbMli H f^id fwr agenit ImS //W* 
oMriedecJaredlutJioaghtwaa tooftrifl. 

ti 

Tkoogh tba perfoo is come of gge, da/* 
tog wh^ ioftacy the will appouted 
ao execacer Ar«e/r wwe «rr«rr* yds 
if the executor'airaem, CA. baa aoc 
odledM in ibo wMe eftaie, he ttiuA 
bo brought before (he coort* lai 

U eedg/ mt imanafr^rf m 

• ir B ifi|inr* 

Whem thme ie aoy dealajolioo thatrxe- 
ctttora lie bat treleci^ or tf they have 
pwomUar legacace gir^ 10 tbem^ (be 


foU of (be eoart of Ckaecery l», that 
the refidue Hull.be coofidrred aa an* 
'dirpofed. /agnS 

Where a leftator appointa n perfba exe* 
(utor, it ia giving him the refid ur, 
uoJefi he hai a pitieuUr legacy, tad 
(be fame rule boJdi to the eccJe wiral 
coutt. 46 

A l^ioy given direftly (o if. or to A* 
in trod fi>r A. la tha fame thing, and 
et^nally exclaJee the refidue. 47 
Where a refidue is given to an executor 
for life, it implici a negative, that he 
fiiall not have it for aoy longer term. 

ikid* 

Where (he refidoe !i oodifpofed, and a 
tefiatrix hai alwaya declared the nrxe 
ef kin lhall have aothing, the execo* 
tora, tho* they ait 1epteea« fkall have 
(he refidue ROtwiihfiaading. . 6fi 
The eoiit, with refpedl to the refidve, 
will depart from iheir general rolce in 
favuor ef the next of kin, where thw 
teJlaiOf'a latea^ion ii proved to bo 
agsoif them. 69 • 

If the court is fat'ufied, lit mjw yf bio 
were oot intended to have the refidoe, 
the executor mull have t( of courle, 
for (here is 00 medium betweea them 
and exccotort, iii'iL 

A (eAator gives the refidoe of hii efiate 
to his executrix# or to her heirs, exo* 
cutora, admjoiflrifors or aSgns; Ihe 
died io hia Ufe-((iirt the court held 
it wai given her ai exacatrix, aod Qio 
dying before the uftator, ho is dead 
aa to the refidue* 16 

A( law, a legacy does not veil in the 
legarec (til the executor^i afienT,.kAt 
here he will be decreed to deliver iho 
fpecific kgaciea according <0 the will# 
Mngcoofidered ia thiicoart ai a bare 
trullM for Itptnai* 77 

Cl9fi1Ufaa ef SBeibi* fire Cenbf* 
tioBiCentlagcist 8ntiafabCT> CruB, 
vat, lK(t» SahUa^ oudar UUii, 
CBegba. 

Tkt word glnrv ie • wOl is fufidene» 
paA Mob]y(haUod,.bat tht iotmft 
the seAator has U it likewUe* ji 

A devift of plam, Jemals, Uaira, ihouf* 
hold goods aod coach aad horfes, 
(riU be coafiacd ao thinp of the fame . 
eauMt goldfmitks aotes end 

. Uea 'biUa 


uit obliged to ^be in part, whm 



ATMS^Ae Prbtetfiit 


USt do not pA& bf tbofe wordi, 

‘ 10 $ 

A leftaior* hftvtog divided bit per food 1 
ditto ioKO oigkt fh«re«| govo four 
ptru to bit otcce Bhffvy ni iht tbil* 
dttn hmn •f hfr lb* pitiotiff 

wai bom ttier the wilt wa> aidog tod 
Mfi. f i^er diet ia ihe celUior’i life- 
tinei tbUh woe a Uspfod 
iii aw twSt «* ^wto la//, d*i ws a /w«l- 
' etnuwe wib id# jS 4 mtif\ oad m /k ie 
i&wd* de ladw iw wiWii 

tio 

Cbildreo tre wordi of porchife, and not 
of ilnniation, enept ic ij to comply 
with a tdltroHi ioieaiioa, and h can 
' take eHed no other way. aaa 

ft. by hia will i«yt, I make £). my fble 
heir and exrcotrix* and if (he diet 
wiiheuf ifluOp thow to go to Lord 
Gmgt BtSMtffrb: O. levied a dne 
•nd fuffered o leeuvery of the real 
enai8» aed infitla Ihe bu aa abIbJute 
eight both to the real aad perfunal 
e^tei of the (eJUtcv« and not obliged 
to account. ImJ ilSrSvtiSo btU the 
luwUiteim wver vtu •muit mtS ewmot dr 
wfimd to the St/mdMr Jimg roitbmt 
if ht iivtwyt ot two tim ^ fir StMjt, 
wwd JiJmijfid ibo hUi. 3od 

ThoWi ia the grttmnitkak feaie, ii an 
adverb of dmc. but ia tiaitatroni of 
eilatca, and framing coo tinge nciei, it 
* ia a word of rcfereoce, aod rdatei to 
the detcraiination of the fird Uoiita- 
tion ia the dUie» whea tbe contio- 
. geocyarifea. 311 

A^wdaag to Lord HSrdowirkdi o6te of 
. fm/b aod C/w/HMii* Lord MweeU^U 
held ibai tbe worda, Anew m ifitp 
muft relate to the riiaa of the deaiha 
of Hie teftator*! twoaephewfj fSllJiom 
and WAttty and cf^nld not be eiiaod- 
ed to a dying without lifue geaeralJy. 

I ’3 

. T Si. gtvet 500/1 by hla will to be paid 
to hta gruMfcA T. P. ff be lived to be 
ai, and in cafe he died bflore« then 
to the* ether child or ehildrea of bU 
daoghrer M. P.eq aa l)y arri vi eg 11 fach 
nge. TtP.diod before* Ilf and no 
child of Jl P, wia bom or living at 
tbe ceiUior'a draih. 7 &r 
j phfe boom ef'itr tho dontb H err 
I * owitHod H tbi 506 It fir wot drtag le 
i. in kU fn dev# bod | 


• ' * 

10 ntitw ebofwtwrt tfddrtw of bit dsujib* 

iff. Pom 319 

The word«» tfwoBj ot tie ogo 

of 11, miking It doubtful* whether 
any thing veiled till at, the coort dU 
reded ilw 5C0A to be pur out (o ia« 
tereft* and paid in the cnei/i lime to 
the teiiatnrN fon % bat if the cbil J or 
children of P. arrived at th«'ir agei of 
nil ihea (he coo/. 10 be paid 10 ihcin 
and ifltercft from the time it became 
p«y»We. )30 

An eJdrr daughter, where there ta a foa 

11 deemed in equity a younger child. 

Tbe word tttriftt ti of unerrtaia /ign^ 
fieatioo; but ought lo he conttrued 
JtKvodfm jubyHom mofrriom 5*5 
CtmIPs Interf #nd BttmnPt /.rni 

DtStonory^ ra^'Lin ihe mvHning o( re« 
prifei ; but &pr.*W'i«. wlio la a far 
^iier an(iqna<y ih:m ciiiirr of ihett| 
iai not ibe noid in all hn Gjcflarv* 

• ifd. 

A diiedion io a will, that the inrered^ 
with tbe principal* of the refidueof a 
tefliifia*a re«l and peifonal eiUtti 
ihali be ieiilrd on her daughttr, or 
the heira of her bod>» at the execu* 
ton Ihall think hi, wi>l not empower 
(ban to give it from tho daughter to 
the grancichildrvn: tor in thi» rale, the 
Wordvr muA be coaflrutd omd, in or* 
det to put a realbaabie conUruCuon 00 
tbe wilL 643 


^aBe$ utb tB$(fic(pat. 

* 

W HERE a fadUr makca an agree¬ 
ment for tbe hire of a (hip with 
ibo aa^e% oa bia owa account, for 
48/1 a BOQib* aad net on (be part 
of the merebanu hie priucipili, they 
are act liable, aor ibeir goods pur oo 
board to fatiify tbe matter's deiuandf 
but they.are liable to pay the faAor 
liEe fr^j^c for the cargos and is he 
was botm by ibe charter-party* which 
gave the mafter a fpecidc lien os the 
goodi, be bai a right to be paid 
fa the firi piace* betora tbe afignrea 
of a faAor ‘uader a conmiSou .of 
buokruptcy sgaind htmi who Aauda 
only ia ite phua of iba buk/itpt* 

dif 

If 



If t fiiAdf btcomei a biwlnpt, a«4 ^ 
iiicrehifit^f goodi trt hoc nixed wUh 
Ui* they ibail hare them, 

Wbocm leti bii (hlo io hlrtp myft ukt 
CM cba hirer is labdxQtUf; /or if he 
be not conuwttnt, the nxAer mofl 
fulTer for his oegled« * 

To. pay coAom for /klvsge• x fxAor nxf 
^nio goods. 

jTxtVt ifib ^11* See 
(Mla>€ootto(Cb«Af<tri Idue^fij 
CQitiufi* 

Aa agfcenent between a child sod m fx*» 
ther ro alter the liiaiutioiu u&der i 
fertlenent* will not be let tfid^ oo 
preteoceof & foo*i beiog drawci Ifi by 
the father^ power xod latbority. 9 ^ 
A ptrcot's doty to provide /or all bis 
childreo, will exRid co pofthonou 
ones. Ii6 

Where a father, teoiot for life, draws 
ia a ioRj teoant ia tall, to Join id a 
coovsyatice which weald dedjoy his 
remainder, this court on very fleuder 
evidence of fech a prifiice is a Cither, 
will relieve tbe foo i /or foch an at* 
tempt in a father iaa plais'fraod upon 
the cuftooti i6i 

Lord Chancellor Ki^x* the cafe of 
Qhjfu verfui Q^dlns rtfs/ed to give 
relief oo a conveyaoco obtained by a 
father fron a child, u thinkiog it a 
fair btrgaiQ ; but the Lords, apoa as 
mp^ai M ilfsrri, t 73 li laid Mat 
weight on the circuOiftaoce of the 
canI’cyaace beiog obtained by a father 
from his dloghtcr Is didrelih aad re* 
▼erfed the decree. #59 

The de/eadaat*i late father gave ajodg* 
nest to the pleisiiff*e tedator nr 
laoL a feulemeot fee ap lahar, made 
after the aarriage of the defeodastU 
father and aothtf in 1694, in whkh 
the fatbcj was tenant for life* the suw 
ther teeaat fee life, tod tbe deftn* 
daoc 9 rft Koaot Ia uili to lyeo, the 
father pn^hafed 4/. 'pr jmoily 
with the defeodattt*.tp them aod their 
heirs t is iye 9 « Iw asothcrjoioi 
pnrehafe with hli youhjpft 
ffr snow, Jsd fetiled It as s 
9 on for bis yooiger ckUdits, paid thie 
p«rcbafii*aoMy for both the edates, 
aadcosriwedStt 


>i 9 *^ »the phintiff snfittag that Slt 

abs eftatm are fnbJeO to rbe judg* 
■cat, and that the fetilemmi Wing 
after nwlsgewas vefostary, brought 
his bill to have faiiifiidion 001 o( the 
edatei of the conufor of the jadg* 
meal. A creditor 00 the circa mtUnces 
of this cafe was decreed to be let 
in opoa the eftatesjoinily pnrehefed by 
the father lad hii fens, tod a moiety 
of each diredfd to be fold, aad the 
nboey aridsg ihertfrom 'to be applied 
to the fatufeCUon o: this Judgment. 

^tfg» 47 y 

Thoogh tbe father pays the whole cvm* 
^deration, yet* if ihe purchafe it made 
is tbe stswo/a yoongerfen, the heir 
caonot aaainuia it as s tmtt for tbe 
father. 480 

Thoogh it may be proper /mv d^tiJSt 
yn Lord HmdwtU thought the carea, 
ha^ goat fall far enough in /avoor of 
advascementt, aad that be ought not 
to carry it farther. HU* 

Tha rcafeo why a porchafe In the ffm*« 
same* thoogh the poiTeSon contioued 
in tbe feiber, has been held an ad* 
vaoeeaeot of tbe feo, is* becaufc the 
fetber was bis natural guardian during 
his miooriiy. idrav 

A porchafe is tbe names of father , and 
loo, 4er /afer*/Mo/r, is eo advance* 
meat of the feo, as U dots not aafwer 
tbe'parpofe, fer till a division, the 
fetber has the pofleffion of the whole, 
and eves after ic a moiety, befidei tho 
chance of the other moiety by forvi* 
voHhip. rifd. 

Sent. Sc. ID'ifiteCf aiift 
», Heat. 

iTtt-flavU aaft ^tbufl. $m «f- 

Mita. 

jPbu. Sec Calmwit. 

# ♦ * 

A cevcoaat in a mortgsge*deed by e 
bnJb^'aod mfe is i^a. to levy a 
9 se in the term /oUowiog, but 
was not levied till fnwfy term, 1695 ; 
feMoi. stop# they-Join in a convey* 
waee of the eouity of redemptioo, aed 
coyesant the dan heretofore levied 
feeeM be 10 ihe .afes of this deed, 
Thecoveaifltiaib^ heli lobego o^ 


JiiA 


\ntiiBt o« 111* k«fead 
* ibil ik» larsKr 
Uid not of Ue ttCi^ u iko coveftiot 
lodcr ii ht Itrytwf ^ fiot in 
torm ww Boc ftridly porfDod. ^^^79 
Tenoot Ibr Tcon* oc orilU Offttfolbr- 
aoco» Cionot, if ioo* devtttaoofioto 
oBd rora ii to a riakt. 140 

If 9 pwioB ha» Mm fi|he bf a 
bi^t bo caa bavo oo rowdy. 

Tboofh IB a dot cbcro art ofttn «or» 
parcrU of Uad tbaa brioog to ibc eo» 
aafer* yet a caort of oqaitywill lo- 
ftma it CO focb Jaado ai reiJIy beloof 
Co him. 041 

Whi/e a liae lad aoo^cUim n Itvied by 
eae who got poftlSon oodor a torgtd 
detd» a court of ofoity will dccfco 
agaioft tba doc* 581 

Whtro teotaU giro a ooodiiidoal poT* 
fefioa only* provided they mif My 
thtir roBCi 10 a third pcrMi till a 
fust h detertfiacd* a dot kvM pa- 
der focb a pofieiEoft will aot bo fof* 
fiutd to flaua. 390 

Shoold fuch a duo prevail, what ia f^ 
to be a foJemQ oA, and the cad of all 
coatrOYerdft* would eoafo to bo lb, 
and iniredaAory of ooiucrouf fraud*; 
avea at law, dan will bo let addo for 
ffAod I a» la a caia of a uoaet for 
ycart* Hid. 

If a perlbo purrharetan eAate, which he 
ftei bai a dcfeA upon the fact of the 
deed, yet a fiae will bo a bar s for 
that defed u iht very occadoa if Ic* 
vying <ho dne. 6ji 

A perfon, who porchalei from a croft^ 
who loviea a dae, ai at much a Crudea 
•I ho waa; the (ama ao 10 a graotee of 
a moripgee, hit dao will not 
charp the equity of redampcioa* Uid, 
operaiioa of a doe and BOO«daia 
it not by loroiag ii iaco a right, bat 
it if by force of the bar arlMg from 
the datuca of aoa-dmai. itid» 





aMrr/« 


where there ii a dceidi 
ttra UcB/i* 


, a forfel- 
f’tfgr 616 


$oa VoBvaftl m 
ctagp^ oodcr C«b(- 

tioa. 

IWm ifcen li a eMdi(ia» aaantrf b a 
will davift oC ml « per^d 
alUtt, aad ao oaiiM iiaqairad le bt 
fiwn,^ salaa |ka legatm par J am iba 
. cMdilna ibtjrtbiMai btbdiladfBad 


JttaVb. See Wfr ^ anttfta^ Wu- 
ifiia, agntment anbcc bant, Sr- 
taiMt an Oolfritai, Varaa aitb 
ftm, 9 onb«. Catcblag Uargofn, 
ander •!((. CatloSatt. Cattn, Can- 
nalncu, Stcpa, Cpctutiqa, Jm- 
pafltliR. Itraantj CbiiiubU Cb). 
ft}aUBa> dSitk, ilulm aab On. 

• 

A ooit of haadp at the begiaaiog of tt 
wif meotioDed to be for to/i bor* 
rowed and rece i v e d; bat at the lot* 
ur ea'd orere tbeTo words, wiitb I 
ffmmiji mvtr t$ Lord Chief Juf- 
tica ^griir held, the ploiatiff' in the 
adipD at fOcll Ifititled to recover the 
soi. apoa the lending on one dde, 
oad the borrowing on ibe other, not- 
wiihftaDdiag the wordf in the con* 
cludoB of the Bocf. 3 a 

WbffonoBey ii tent totwoperfont, end 
either ihro* fraod, or wont of dtill, 
the bond it made a joint only, ia- 
dead of a Joint and feveral Wnd, 
thcle ore headi of equity, on which 
the court ilwayr relicvei* 33 

Where 1 mortpgct prerent, whilU a 
morrpgor wm lo trejry for hit fon*! 
mmlap, and fraodoleotly concealed 
hit morrga|e, the cottrt docroed the 
foR,*the wifo, aud tha iSbe, Aoold 
bold the laedi agiinft (be morigape 
and hithcin* 49 

Where a paHbo, advaedog ooeey, ro- 
fofoi, after ao obtolucu cMvoyance, to 
execute a defeafioce, tall court will 
reUeveamod theihaed. 99 

In a cole of fraud, theevidence of a pr* 
foa who Joiaod la grautiag aad con* 
Ttyiag awav her dUtt wai admitted, 
tho' it iavolwated her right tb the cf* 
test flm had ib g raotOd m couvtyed* 

Where a father ohtdacd ^aa abfolota 
eoavmace. foam a datgUer, la order 
to oafim ooeparlkataepQf^ole, end 
aAorwanb mabeo wA'of if for aomher, 
thbaowwiUreSNaaodMrtho head 
0 ( IrtOd. . oca 

ntpkMf, pa MaiMtolir^io 
lev# broaght o hUI to ftt aflde a con- 
Vj^Mt Of tha ai^o of the defoadaot 
w a fogpttau of fraud, ioipltloB, 

. aid 




tid iodise Snflora^: Lord 

.be pliHitiff utgSito retieveJ| 
ltd decreed .he df4^ ihoold b« Jc* 
livered^ lad pofTeffiM of the eloie 
likneife |ttecn hiio. Psft }tf 

Set M ee«r finco Jm cefe of P-iittit AOd 
AJrm» ^haC a wtllcenBOl be «dde 
fbf frtad her*, beuufii where it U a 
wilj of pcrfoaal tta^e» it may be fee 
aiide ia the eccleriaftkal coerti aod a 
will of real eftate at Uw> UiJ» 

Not .mdtof a deed to a perfon la the 
roafh dmk before the exeeadoo, aOr 
IB the cnirolTiaeat at the tiate it was 
execatad. ii a bad^ of fraad. jty 
E, fflaklog 7 *. believe the great of a dew- 
ardfhip wai (b drawoi that be might 
revoke it at ^leafare, whild £. bad 
taken it to bjnfelf tad bii kein; the 
coart bcld« that £, kaviag abafed the 
troll repoM ia hies and maoifeSly 
iatendtag to get the eftate into hli owa 
handti grant of the dewirdfhlp 
molt be delivered pp» and 7 . mat have 
hti fell cefta of fait. Ije 

Fraud U what U done ia iecret, aod 
where there U a coeccaloieat ffoo the 
parly ia a matter which cooeerae biai 
ia interett. 561 

jtfMn ans fSetfarfei. See Sfrre* 

BtffU. 


nafftif jfaWy> 


•mk m Canie*httprr. See Sons. 


itm 9 c\ 


SeeSoUKr. 


The father of tha plain tiff *t baOrtad 
booght caftomary fraebeld Uada« which 
were coare^ to him and D. nd tkc 
hein of ihe father^ who diei« alter de* 
vidag the Uadi to hk ion ia tai2» who 
diet I litlag A the plaiadff layi the 
cuffom for the whole ai her ftee beach 
/£wdwKiir ySddf tbii vmi s 
mnd attmmy M w r mi qT vda tr^/f 
oC«lV» Ud dMja her 
W. J15 

It u a dyieg ieiM of the ^dhaad, and 
aotaictfia daring cove r t o re^ iadt^l 
the widow to her me*bc»^ 506 


/kCoKi, W«i« flip tiimto. 

. tifo W»mw («iii)rtinui.hne»rrt 
Ofir w» 90 m^ 



A 


K anqadifed prHba. (hootfbg a 
i X gtne keepi-rS dog wili juSify a, 
judge ia diredliog ceafiiertble da- 

Boeda tAkra for the preferr a tion of the 
gaffl^ and to prevent poaebiigi are for 
the bearfii or the obligor, ai Hiti fort 
of idieacfi leadi to.worfe coaf^oeaeee^ 

igj 

There if no aft of pa 'ament whichbi* 
reft I taking bonds in this parttcnlar 
cafei bat the afti which relate to the 
caflomi, and the aft 5 G. 1. r. 15. a- 
gainli dcer ftealing direfti'fach boadst 
fo that the doing of it ia aot mdum in 
fi- Oiei. 

Thefe bonds are not intended ai • bara 
fecarity that ike obligor lhall nototfead 
for the laiorc, bat are by way of Bated 
d^agea between the parlies. ihU. 

Fi/biog witk ih angliag rod la oot 
poachieg, nor wu it ever fb eieemed. 

»J4 

A motion for forther time to redeem 0 
mortgage, and that it Ihoutd Band ei 
a facuruy only for what wai 
advaaceJ, bat farfelted as to what wpa 
won at play: Lord Hnrdweift faid, aa 
Mr. Flettnmi in a fb.*mer caafa where 
he might have done it, did aot inllBon 
a redemption^ the forclofiires coaid 
not regdviy bo kept open, but on 
Ike whole circamfieacei rilowed three 
Mtha. 467 

The eoforcjag ihe gamiag aft ii of great 
coofeqaence to ihe public, and not 
eonlnad mertly^to ihe inureB of prit* 
vam peribai. iM. 

Tbotgk gtmeftera call them Jeht if kn* 
yet tbit coart thinks it falfe ho* 
poor, tad that the perlbn who laforma 
aid difeovert^fe paadicrj hai doaa* 

n omritcrioni aft. mi, 

* \ 

* ✓ 

* » 

WMKUlMitii. Sc. «K|Kr(rcfoii tt 

cflojhr. 

A poreat h .booed by natort to foppoft < 
a ehiiil f this has on^ been ctieod*' 
ed togrn^kildrea, and thdefoit not 
iosiUmnJOinrcrcB. }j0 

U aa . 

T * 



^9 ^ S * 


J lie Primi^Hatftru 


tfusnrfm. S«e 3 nfantf> i^aist^ 

MUM. 

TAotfgh (hei*e be ao cjuTe dependingi 
thrre In^y be n applicaiioe to the 
* court IQ the cafe et guardiifilliip oi 
ebUdrea. 14 

A teAancnUrvgatrdUeOupi^not affipo- 
able. * 

ir a gu.trilian puricbafei bU ward'i cCite 
iramed lately upou hii ceming of age« 
Ihciu^h It earri^c rufpicieo wuh it, >rt 
if he gave the full coafidemioe, it ii 
not voluorarv, oor can it be let fthde. 

*5 


Wabeei Co^po*. See CtrtioMti- 

A fltivrai C'^ws end 2 (e.titr/tn dif* 
fsTi that removcf tbe budy mm 
aoU you declare de j*kw in the 
fuperior court; but oo a ttrtmnfri ymi 
' stud proceed on the record, aa u flandi 
when removed. 3<7 

aitb 3ncc0of> See 9Actf, CSlilli 

iipitifle JUpxii§* 


bat if ifaioft the heir it may be dt 
dour fnprihn Pt^ 10c 

Tboogn 1 peHbn hai an IninitioD to dif* 
inherit faia heir, yet if it wat owing to 
fraud and imp^idoo, thU will fetch 
back and reveft it in the heir. yaj 
Ad heir ia ioiiticd to hu coAt. for it ta 
the law which eada the descent upon 
'him I otherwife ai to an executor, be* 
caofe he nay reaoance. 408 

A bare inteQtion,or even negative wordi, 
will not exclude an heir at law frooi 
ioiiAiDg OP a fcAiUing troll. 566 
A man by empowering other perfona to 
dlfpofeofhh eftaie, difioheriti hit heir 
ai nach ti by hU own actual ditpofi* 
tion. {67 

Where atelUtorfayi, I will my heir (hail 
fell the land, wiihoot mentioning for 
whatporpofe.ha ii ootobliged toiell s 
but if he appointc hit executor to fell, 
it is turned into perfeoal a/Teti, and 
Uavet DO refuliiog troft ia the heir. 

568 

d^arters ronttoberceb betiDecn tbe 
Cyccuroy, gno BcMtec. See 
tidri Mtott naxQxUUb, anb (alsbat 
oyber IDcb:0 m to be pa(b, and 
Sonoi. 


The heir at law doci not want an exprefi 
iaieniion 10 lake by n will, tbougli it 
ia otheiwife with regard to a dced« 

15* 

An heir at bw la ai much at libeiiy to 
10validate (he wilf, ai the devifee 10 
eitablilh it | aod fueh a foil ii to all jn* 
tenia a 174 

T( an heir conveys ao eftate to a Granger 
whilft there ia a fuit for ettabliibing 
a will, and it ia aAerarardi eSablifh- 
cd, the grantee of ihe heir ia bound. 

*75 

If 40 heir at law in a felt to ed^ilh a 
will, prevaiii to fet it ahde, he Oiall 
have the beoehi of the evidence in 
that caafe axaiaft a pnrcbilcr pm/fmtt 
lilt. ikd. 

At heir mutt be chsrgrd In ibe A*drr at 
. well ti /Ar Jttivt, and befure ibe lla* 

^ rule nf jeofails, it would have been 
eryoy if piherwife; which Ihewa be ii 
CO be confidcird aa a debtor. 105 

b'judgment be by defauli agalntt an eae« 
vu«or, it COD only bu /4 p»h ; 


All my Aeehold lands io the tenure of 
the widow L, and the rettdue of my 
f Aaie, cosliAiof in ready oiooey, plate, 
jrweb, leafei, ^udgmeoia, morigagea, 
tfr. or In any other thing whereibem 
or whitlbever. I give to. J. H, or her 
affigna for ever. raari will htmtl 
eu hfmvmr ^ htir ut /ew, 

' ma/^ fherf is m tUm hisrnttm r# fst/s 
rderrW toa 

Where an heir at law wiH bring a, bill to 
ftt afide a will for lafanliy, iottead of 
an ejedmeot, be (ball pay coila if he 
failt. 414 

Where an twirii brought before the court 
ta.a deftndant, and to aflue at law ia 
dircCM to uy chefraud or infiDity of 
the lettator though ha faili in aver* 
luraing. the will, the court will not 
gif a igaiei him, but very often 

ailgwathe.hfirluacofti. iUd. 

BelbtwiV. ttiiote of ^od«1<ul devifet 
an* Mir teeld have had the aid of lira 
peKonafeSite ie aafa of .the real, but 
. if (here was ao periooa], ii oor in* 

tilled 





ciOed to A coanibAtioB fron tht devi* 
fee. 4 JB 

tftiu See Sersafu eatc^^. 

See CqUabi ct iMMa. 

fTi 00 bii Ton^* merri^e leiiled 

oU end new aonaitiei on kioimf (of 
lirc» thee oa fT.^t wife for Ufe« re* 
aiaiDdcr co kii fon for iife^ •itii re- 
mainJer to bii ioieoded wife ior HlOt 
with remaiftdrr to the ifftit of the ner- 
riege: N$t fi muh «i M fir 
tifi 14 tlHjt MmnVfVi ii 4i^ Smi 

fSt: mMr toool. ir irwfkt <<e« 

ttf€ fim trm Ar oJmilUd 
ft e fiire \f W/i frrfiml ejlst$ vsfm 
diti iktcjfajg, 6j5 


3mpt(m(eii. 

T rusts bjr impticetioatrifewhere 
ooe perfoo peyi the pvchtfii bo« 
Mfi ead the coheejreeeau ukea jb the 
name of eoother i bet the role ii not 
' fo Itrge ti to cAtead to eYery vAot^ry 

256 

y ncunib^ARCc» See AcmritCf 

A prior erector who boyt ia a paiiae ia- 
eunbrenoe^ (boort he did eot give 
rhe full Ytlae, IhiJl be allowed the 
whole; ocherwife u to a troAee. ageat 
heir at law, or execotor» who fltail be 
allowed og more than what they gave 
for foeh iaeumbraaee. {4 

3 n(ant. See ffoarMan, IDlOtibR- 
tieti* Cyecotd} onder 9 olb to ac- 
coMttj raitnefA^ ;fl^AteitAiiee> 9 tt- 
ftpee* 

Children have a aataral right to the cart 
of their mother* ic 

A fehool’boy eontrada a ddtt of 59/, 
for^evgo^ Cbmmp^gm^ OwW, C^rl 
with G* a vtAeUJer a the fpeee of five 
moiitba iioie 1 io a feir day< tiux he 
cane of age, G, prevail* oa hia to 

J ive a note for the.59 /* trithoat pro- 
ociog any aceouAt, or dtliv«ieg him 
' *; bilh The cun e/ee rfir dreamj^n 


^ fht cafi dtrtttd iU mil H ht dA* 
^md f H hc casKc^ed* ^age 34 
'^bert ii no diffcroAce either in Uw or 
eqsiiy betweeo aa iafaot of 16 or ip 
aod oae turned of eot the latter, if iB«» 
pefed opoQ, equally relievable with 
the former, for till an iafant inaiaa 
ei he iteoafidered aifuch. 35 
If an infant takes op goods before, aad 

gives a AM for them afur he comes of 
ege, provided thca be 00 fraud, it la 
Rood at law* 

Where aa uocoAfdooable bargain is made 
with an iofaat be/bre ha comes of ago 
and a note of hand is taken from him^ 
immediately on hii coming of age, 
tbe court on a bill brooght eveu or 
the executor will order it to bie canceU 
led: for attempting (hoi to AibHan* 
liaie fuch a bargain made with an in« 
faot during hU iafincy, U a ptinci* 
pal ingiedteat with a court to relieve. 

eg 

Where a mother feertts her children, 
who are ipfacts, fervice of a flh^twad 
on her is fofficsent, ai Ihe t* the oatu- 
n] f uardUa of the children* 70 

A child is wMft Y Js mrrr is m rtt mi mtiaw# 
and is uniuA oae» as if born in the 
faikerii life* time. Up 

This court will grant an iejuaf^bn toftap 
wade, ia favenr of an infant m sfutra 
fi mere* 

Though a wltfieft be on iofant, her ten¬ 
der years will not inyalidate her evi- 
denee; 6r atcemfitneet of diAref* 
make as greet an taprelSon on a 
yoAOf odad as an old one. *45 

If mi iaut, who eonerffted a debt dor* 
log hU AJOority, Ibewv his conieDc to 
'it by confiroung it niter he comes of 
age, it will ef^oally bind him, tho* 
ic eras amdshkax his eledion* iiid. 
If a plaindff who tv of age does not re- 
p^, it 11 an admifijon of tbe fafrs in 
ibe anfsver i but an inf^pt can admic 
aetbingi and tberefore his r.ot reply* 
iag does not affedl him. 377 

Whm there, tt aa application to tlx« 
court to lay cjx part of an iaftni’s 
periooal ellau in Und, if be ^bs be¬ 
fore it, or does apt upprrve of ihv 
pnrehafe when he coacs of age, the 
^ property, will not alter. « 413 

lli^is when of age are ln:lt]cd to pot iu 
-a new to'fwer; sad if rb*-y can. co 
make a better dcAncc. 53 1' 

At 



J TM 


Jit Uwf tlitcoQrtft ii» &Bt cafti wiQ ad¬ 
mit the parol co dcmar» am wkm 
the fdit ij btpo^t iba iafiut u da- 
mandaat* {} i 

This coart Kit in foneftw iofbncti ^ivcq 
an iaftat* where he wu a plmanf, a 
day^ to ihew batit (naft bean 

eatraordioary drcnaftancei* rdrV, 

Ao iafant ii proper ia applying to pat 
in a better aniWer, wbete he might 
wot be able to coma at the iaoM crU 
dence when he ii of a^; aa the faft 
btwaouto exaaioetoii of Ipag ftaad* 
iog» aad the witocdhi conre^oeotly 
▼tryold* and may die before he tr. 
Hmatar. 5yi 

JnhlRmcnt. 

Zft so {adidmenc for keeptag a eomnoD 
bao^y-boeftj orgamiag'^ufe, (haagb* 
the ebar^e h general* yet yoo may 
give pariicular fiiCii to evidence., 139 

lb IQ iodiAffltat »/ ihr defeo- 

daoc it iatiiled to a tf tht ar/iV/r;* 

wbicb are to be iofiOedonagiiol} him 
at the trioL 340 

3 tojaoB{otl. See CEtafic^ 

CtOSCf. 

The plainiif ihmagh ferent nefnc a& 
firemen II* beta gTa pcCeffionofaright 
Ofigiaally la the city of tmUm of fup- 
piyiog €$mihmArk with water* prayi 
u iejonflioa to retrain the dcfeadant 
iron iacyoachieg * oa bia rights by 
ftifiog engmei* laying pipet* aad 
to have It cbiblilhed in thii coon: the 
defeodint demarred to the bill, for 
that the plaiotiff ovght firft 10 have 
eftablilhed bU right ac law, 
ewVir eiiemfd{ ei rV rAwarr 
then •msi ^ rdr pUpuif^t r/^dr 
m idr jrrM%i/ ei iwnff mips « 

Jim/vu. 391 

SHbltitp. See apftitiul 

Cmirt. 

la aa S^e on mo mrai/i yoa muft 
give particular afli of madoeff im cvU 
deach* aad aoi geocral oalyi that he 
iaiarane* 330 


Ihtetncr- 

Whilb a ib^ M preparing for a voyage 
Bpoo which itiimfared* the infarer 
ia liable i bat if the voyage ii laid 
aSdt* aad the ftip liea by for five* lla» 
oc fem yean* with ibe owner’t pri¬ 
vity* tbe Infurtr U tot liable, Poft 3 :g 

It b ftccclary ihe party injured Qiculd 
bare aa iotereft or property ia the 
hoalb iofored at the time the policy it 
made pot* aad at the time the fire hap- 
pcoi I aid chocfbrc after the letfe of 
the bMit e^litd, the iafered’i afi1|n- 
iag the polky doei not oblige the in¬ 
form co make good the loft to the af- 
figaee. 554 

The term io the booki that treat of in- 
faring ii overjb pmW/» the iotentioa 
being to arm any dimagetor iofi the 
might fottaja. 536 

Policiet of infaraocc arciMt affigoablc io 

their nature* oor locended to be af- 

figaed frcm one to another perfuo* 

without the coolenc of the ofiicc, 357 
* 

Ifnteation. SeeCypoStfon of CQo|bi« 

A court of equity ii more liberal thaa a 
court of law in conftrujDg worda to 
make them agree with the iateat of 
ibcpariy. 5IS 

3 littmll of dj^ncf. Seo SMinf- 
fhatoii VeaM, •nmtitf, 

8age> fbeoee* JtcUno* Warp. 

jf. by will in 1699* createi a traft term 
of a I years fur the payment of debts 
•tad legacies* to be paid within hve 
years alter his death, aad by a codicil 
devifira the fame cftatei totradecs and 
their keiri co pay cbe wife duriag her 
life 300 J. per on. aad with the farplui 
profits hti ocbii aad legacies: the tef- 
canr*s widow did aot die till 17361 
the qaettoo was* whether a legatee for 
ae 4 aad a fiapin CMtraA creditor for 
76Z. 9/* are iaucied teiatereft apon 
the Iqacy* aad dabtj aad from whai 
daw f It was held that iatereS ea the 
legacy begna at tba oi^radoa of tbe 
five years, bac oa *ibe debt Crom tbe 
tuaeooly it was afiseriaioed by the 
Uafler'a report# aadmirmedia 1717* 

lOl 

Alegaqy 



A foU€\f ih PrmopA HatUfK 


A I^cy flitort etrnei ioie* 
reS, *pd there is no diftiptiioo be¬ 
tween • revcrfioasrj efttte ind ID7 
oibcr. ftft 1 le 

Lord HirivUh decUrtd he knew of to 
feoerit role* tktt on t iraft created 
for the payment of dchta^ Gmple cen¬ 
tral ones ihaU carry latereA iM* 

Agiftof]Oo/» doe opoa a bond does 
not carry the iiuereft ioearred in the 
ceftaror*! life time, bectofe ic was 
doobtfttl what it might amoont to> 
from the oncertmoty of ibe ximt the 
teJfator might live after making hii 
will. iia 

The coart often decreet lotercS from the 
timeihedemand wasHqaidaiedi thoogh 
the debt did not carry iaceraift >0 it’i 
own oar ore. aia 

It ii the role of thii coorc to allow no 

more than 4 /- per mi. wbert the will 
doei not mcoiioo mtereff oo pQrti<mt 
charged upon Uodt and has aife beea 
extended to the cifcs of legacirt and 
portioui charged upon perfaoal elate. 

Thoogh >here be no partkalir rtferv^ 
tion of interell by a deeree, yet there 
if adiferetiooary power to thiieoprtto 
allow lif opoD rpeciti circamdaioes. 

^40 

Prom iya 5 » the time Lord Chaacell^ 
came to the great feal» the coart 
have never dircfl^ mort than 4/* per 
(tai, iftterciL uader a decree to account 
for perfooii cAiie. jsj 

Conccroing intereft opoa mortgages, 
bonds, etc. which relate to frr/n^and 
the colonies^ note t. j8a 

Tenaai for lift molt keep down intercft 
upon ineumbrsnees; ^eu 4 as to tenant 
in tail* See note upon this point, 416 


3o(teenaiicf anb Ceoaiittiii Cemmoa* 
SeeCrpdflHonafVayv:^ MfOoii, 
ScMfe under itcBmifi fit 

CMunttt, |k|cfentttfoii. 


Nochiog bet aa adoal alieoatieo of • 
joiat-tensncy caa fever ic, ibe bare dt« 
clarition of one of thd partiei to a deed 
tbit it (hall be Avered, ii not faflei- 

ent. 

A joint* ten to ey »i oodoabtedly no favon* 
rite of a coartef equity, ihoaghoiber- 
wiftitlawi, 

A aiaxim in equity it sRmmU m 
Hf imi ^rmjmdk^ but it meft be ae- 
teal, and aot from impKcatioo only. 

rW. 

The words, (hart and fhare alike, baro 
been held thefe aoo years to make 
a ceaiacy in common. 111 

Lord Chief Joflice Mi leaned (Irongly 
to a joint.tenancy, bat it is not 
voared in eoorti of equity. fM* 
The word refieAivffp will feparita m 
eSace, aud make u atcaaocy io com* 
osou. irj 

On a bill for u partition between two 
jofor-tenants, ua plainiif maftAew 
a title In bimftlf, and not alledge ge> 
rally, that he la io poflaffioo of u moi* 
kty. 3ho 


3 rtUtib« Set jpotUtotf. 


Where the debt was contriAed in 
ftW, but the bond taken for it k /rs« 
l 4 wdf to bo paid at a certain lime, tod 
at 7/. par mfu it lhali carry jo« 

tercA |$a 

. 

4 

SeeCanotif. 


Joiuttiae. See Vaysi. 

If by any aeciJeet after rhe execultoa of 
a power there is an exccA io the lands 
fettled 00 the jointrefsp flu fliaJI have 
the beoaCt; by parity of reafoo, if 
there u a deflcltocy by inandaika or 
cafealtieSf flta moA acquiefto uader it- 

5 H 


It ia a moeh greater reproach to a Judge 
to coatlooa ia his error ihan to r«tr^ 

439 

Lord Chief Juflice HsUf io a manufeript 
ireattA, lays ii down, that ekieraal 
difaiplineofikachurcbcoold oot bind 
any mao (o fobmit to it, but either by 
tone of the fuprrme civil power, where 
the governors rrevived/it, ur by the vp*. 
luattry (ubniSon of the* parucalar 
pcifeui who did roceiva ic» 



A \f A^frvi^d Mafteru 


See Acrtitfti€i» 
fAiCi Sorsalttotct^^nf. 

Where a jadgnent n ftill ttiniitg eoe» 
* and DO . rptitftAion hu been cniered 
np^m record pihh c^ort^ill not merely 
on a prefomption tmm length of rime 
ciecree it to be facisfied, efpeciaily tc 
the plain (if here might have plraecd 
paynmi at law, on accoaot of iu be* 
ang an old jodgmear, under the fta* 
tutefor ameodmeat of the law 
If a perfon in euftody tonfeOcc a judg- 
nentf whllA hie couafel t< aiteadingi 
It will not be fat afide Ibr doreii. 19) 
Aft adlicn of covenant brooghti and ao 
inierlocdtory jndgmrnt fWrdraprrrr; 
before 6nil jedgment the leftator dieii 
the execDtor confeflei a jadgment to 
o bond creditor, he may plead it in 
bar to a J<irt /4dai cm (be adUoo of 
covenant. y86 

<?. H. in idp;, confffled a judgment, but 
it wai nut to take place till aicbr the 
death of a woman who lived In 1726, 
the etiate fubjed to ibu judgment de- 
fpended toy. H. who mortgaged it to 
ihc defendant; and in lyai became 
nbankropt, kveyeari before the judg* 
Dcnt was to take place. l 9 rA 

hitdy ibt itp'tjaU 4 tivt ff tU 
fnt rrrc/.Vsr, mt tU 
the rewM/^nv, h tuiidtd 
lihr flwrtg^gv, m/Uh hsvi iht tfiaie ^ 
G» ii~ ixat*ratfd nf •/ J* H/t t/laif, 
yjkfidtMt, 

Ajudgmeotisalien open freehold lands; 

Jd 4 i as CO terms for yran. 441* 0. 3 
Lord ttmfweh in SdUm<m and 
being of ike fame opinion he was at 
cbe former hearings adirmed the de- 
erte he made 00 the 8th of 
1748. toH 

After a bond debt Is toroed into a judg. 
Aent« the creditor canoot in the life¬ 
time of the ancellor bring any tdUoo 
upon the bond, nor againft the heir, 
Ibv it is intiroly extinct; hat he fiiU 
obtains 1 great advantage, as thejadg- 
mcAt binds the Uod, and gives \im 
the Drefertoce to all hood aediton. 

A coatccfe^etiy will not oblige a jvdg- 
meet cteduor to wait till be b paid 
out of the lenta, bat witi decelerate 
ibe ^yotent by diredirg a tale. 610 


3hiH(bftKon. See* Coart, Ceurt of 
C^BCett, aod ifcpidnial Court* 

^ttStteg of IScMc* 

The power of the court of chancery 
over juflices of the peace ji confined 
merely 10 the potting them tncomcnif* 
fion.and cannot panTlh them for male- 
behaviour, which is the province of 
the court ofKing'i Bench onXy.PMgt a 
Vagrants only, and not perfoni of rank 
arc withio ihf ifl 17 G4 i.c. 5. /io« 
chat ein powers judtea of peace to take 
care of Juoaiicxi. 52 


ftfng. See Stuimtt, Canene. Con« 
bocarfoti> Utinorickj Ibiciosarn’c, 

A n accoont with the King can he in 
cbe court of Exchequer only 56 
feileJ of an efiate in Ice, devifed it to 
his wife for life, and after her death 
to ODC Jiaem to fell, and in the firll 
pfa^ to pay debts and legacies, and 
the rtfidoe to the plaintiiTs. Haam 
who had a bare power is dead, and 
for want of beira to P. the efiate is 
cfchcated CQ the crown* TtibiU^as 

ibe Gtnerg/ pt 

behjff ^tW emva, is have the eaiV/ 
4ad fJI(U€ fdd ; thf rwr/ 
Bxtbffur mrihi d$ thts, 4s if is a cPtrt 
9f m«Hw» w it CttSfitt tt desrteii h^r^f 
tnti thft'rf$rc LtfJ CbMseiUr iifmiJU'ul 
iht kiU. 22^ 

The father of £• had a mortgage io foe 
on Sir HIIUau Ptriim*$ cAate, who 
wuatcaioied; chefonofL. brought 
h\i bill to foreelofe, and made ibe Ac- 
Coraey General a party $ the coorc 
would not deaee a foreclofure againft 
the crown, butdircfled Ibe mortgagee 
ftosld bold and enjoy till the crown 
chougbr proper to r^eena the efiate* 

The binding forte of ancSoot canona 
over laymen was derived from the 
fapme lepAarive power belog vcAed 
in the perfon of tU Smpftrr. 656 
Io is far otherwise, where the 

King bai but pm of ibe legtflaiivt 
power. MA 




A Tailt (f iht.frijiapol iLiltfu 


X 4 lU^ Sm Clfwiff, €aU, 

utiotty ^a^ity ud/Mu¬ 

tate of 

Evrr fin'it (he Refbrniitim« the ralehu 
been, that when nny orJinaQ«:e$ hate 
been m «S^ ro bind the Uuf* well 
ai i!ie tr> mttten me.ely ec* 

clefijk)ic«l« they have bern eiiher 
caa^ied or coofiroied by parliament. 

fagt 657 


See €iW 


T il £ R<^v?r< fn Co'mgry 

U act a oiKik of auch'>ruy« b:it it 
better ^oileUed tbao muft of the 
kind. It 

IfAtSO. See CoRbocatioa? 

No new Uwa cm be made to bind the 
wh Kt penpiv, but by the iCiof wbh 
the aJvke and caaf>nt of both heufes 
of p.i/iiumeiiij end by their united ea* 
(hi>ri:y. 6$^ 

Every man hmv be faid to be party to, 
tod the oiokni of every fubjeh it ia« 
eluded in parliament; but in 

the caf'^ of cannnj made in ronvoca- 
troll, and coufinnNd by the crown only, 
all ihele are wenung, except the roynl 
adeut, 

%tAzi anb Cobenanta tberein. See 
€Qate fo^ JS^Ifei ^d\ic fo) 
under e(^e, affijniufnt^ Ceiiani 
InVait 

The court of Chancery will not decree a 
fpecidck p^'jrmuncc of ciiveoent$ in 
de»n and vheptrr Jeafei of u long ihmU 
log, but will be left to ibeir remedy 
at Uw. 44 

Leff'^e* under deeni end chapten prefvrte 
the fatne defcriptkoi io their Ifafti 
fiflce, Ai they did before the rediAiQ* 
ing itatntcs, for fear of incurnag the 
peaahiet. 4j 

X. if, Che Jit life U a biibopS leele* 
egreea with C K. to furrender th>i 
Oft a pcoaiie of cbi biJbop of 


to greet a new one (ot three liret» 
for X. N/i nfe, C. M's life, and Ihe 
ton of C. K. and in coofideration of 
JL N,*s forrendering the old leefc, it 
wai agreed (he new one IhoolJ be in 
trot for the infant Ton of C, M The 
mnrt avur f*aij fy C. tf* 
u the bat the Itgil etiace was 

grinte<l io the new leafe 10 R. Y. and 
biabeirt, during hia own life and ihe 
lives of C« M« and hii wife. C. Y« 
after the death of X. N. took opoa 
him Cddifpofeofit X. Y»by a deed- 
poll dated the day after the leefe de- 
cUfts hit intcniion to be, ihat C. 
and hit fon, flhuild after his deceaf# 
hold (O (hem and their beiri during 
the reiueinJer of the unn 1 Lwtf 
VArhcld X. Y. had avelueblu 
ihtrc j.i the conddcrecion of the naw 
15 a'K having yiveo op Ids interdl in 
the olJ. and ili .1 having a right to de¬ 
clare the trad, C. Y. oadi^ij ifftPafy 
U tL X<rgr 74 

A Ii'Jkc f/r 11 yewi at 140/. rent, who 
h4.'i cc>'tnnnr.*d for himlelf, his execu¬ 
tors ami admmiilrators, but net 
th.it he would not wiihout the leiiur'* 
coe fen ( ndrgn over the Jeafe, beeomet 
a buukrapt; H, the aHignee under the 
comxailliua, voters on the farm, felll 
clF the crop end Ji*Kk, pays the Aii* 
gh'ttfmai rent for 17J;» and the day 
before the oext reni-djy aQIgui over 
the leefe to X. The le^or br.}ughc a 
bill ro oblige H, to keep the leele du- 
ringthc icrm. It appearing in proof 
th*; X. never ptougheil or towed the 
land, never reliJed on the fvrmi but 
u^copird it ratber ns an agcni, I«nrd 
Mf 9 rje?‘rhUeiil it to be a fraudulent 
trailtaClioo between //• and X. and 
decreed //• to anfwrr the atif-yrsr'e 
rent doe at J-tj 1740, and ^ 
alTigMnicnt to pe fet nlide. SIg 

Obfervanons i^n covenaatsand provifbes 
in ksfea not to a^gUf c^c. notes. 

UiJ* 

The whole osai.v for a Irefe co 1 
tenant to preve'ic his ploughiug up old 
puitui'c ground flisii be paid, and not 
at Ihe r«ic of $ /• per rce/. only on ttao 
rent leilrved, tor tneintenuoa of it is 
to give iha landlord lonie coapenfe- 
* tion for the damage he hss fudained 
from the neture of his Uod being si- 
/ tcred* 9^9 

B* ato 



^ TaUe ^ tie Prine^al Metiers 


S. ifter asking kit will, farmidm 
college letlei He b«d dteifed by tke 
lril1» ind accept* fwo new Jearci, aod 
a large dee; ihf UU was eoi 
feel witb (he <o.l« ge leal (ill atier 
the d^srb of ihe tciUtur. Lord HtrJ* 
weke Jt€re€d $h^t the Us/t sJItstfy ra« 
fewed the ^ije ^ iV, waj a ft- 
^ tk 9 t ^tjt% ether^je se te 
ihe Usfi mi feifeHed Jer mW f the 

nikiefied^ 593 

Where a tel^iter expredes hinrelt in loe 
prefect teelc^ It reUces to wbat is le 
Wag at the ciaie of makieg ike wilL 

/97 

]f a rcAttor who hid devifed an eftaie 
for lives lurreodcrs ir afterwardt, end 
ukei a oew leafe^ it is a revocation* 

iS'it. 

A devtie of a leafe, aod of the rigiu of 
renewal, carrki both the leafe ao^.tbe 

right. 59^ 

Where a uflator fays, ! give all aiy eflatr, 
right tod jDureft 1 Ihall h^ve to come 
IQ a college leafe at the nmr of my 
drath, though reoewed alter ihc will, 
it palTti petwiibfiaodifig. 599 

A republicatiuo of the will would not 
have ilurvd jhc cafe, bceaofe the ver> 
thing itfelf wai intirely aatulatcd. 

itut, 

]Ugaxg ano ftecateta. See Cytoitoi 
V ano 9hln{lilB1:atc^ Mtfttamto on 
dparrtagej *aiioeattlon> caiil.. ilc« 
DocaMPli 9 f • 

A legao^ does not veil io the legatee 
till the aflent of the eaecotor. 77 

Where a legacy is a change epos perfooai 
eftaie, this court *<11 fei apart a fuffi* 
cten c fum to aaf^ er it, though not 
mediately payable. $8 

Vbere there are (wo cxecotors, aod a Ic* 

e is left to one for aouroiog lor 
df, hit wile aod thiidreo, he is 
BOt excluded, but fliaU have a moiety 
of (be refidoe notwithdaoding. aia 
Where a hrit will Uiargei real etaic with 
Jegacies, and by a Iccood there are ge- 
. Bcral pecuoiary oocs, though not ex¬ 
ecuted ia form, yet the latter legacies 
will be touaily a charge npos the 
land. • 

Tit ptffeoal elate vtfti ib the executor, 
Modf» legacy can come out of it with* 
om hii coafau 


As long u the fond itfelf exils vp^ 
which o kgacy is charged, ihoQgh it 
devolves either upoo the heir or eaecu* 
tor, yec they tiJu it fubjed to the 
cbaige. Ptgeho^ 

itoptciSe Iregiefei. jke our* 
IhalUOjAc. Cfbii Horn- 

Genera) pecuniary legatees are to be pre* 
(erred to an heir at law, e /$rtkri i 
fpecific legatee of land 2 lor it ii a rule 
of law, that every devifeo 11 in oatoro 
of a parchafer, 437 

Where the itoie fpecidek thing is given 
by two codicdi, it can oti\y> be cool- 
dcfvd as a rrpetitioQ. The fame rule 
as to legacies of the like fum, or of 
the like quanuties or ibings, though 
given in dilerent wriringi, unlefi it 
can be fliewD tr was the teUaioi*s in- 
teotioo to make them aJdiiioni. 636 
Legacici of greater fuai, values or quan- 
ntits, given by a lal than by a 6rlt co* 
dicil, are not additional, but aug* 
men ted ones. ^ ihid. 

Legacies of lafs fa»t or quafitides, or 
values, given by the la A tbiu by the 
ItA cuOuU, are not additional, but 
ademplioni, or diminucioni/rs /oarr, 

sM. 

V/kere another legacy is given tor (ho 
lame canie, though in diftereni inllra^ 
meati, iheie (h»il not be a double (p* 
|{«cy. 640 

gift of the relidoe which is teitMm 
the lame in the Ird and lourih. 
codicil, snakes it msuihrl the leliairix 
intended to lubtUtute one in tiie place 
of the utter, $iid% 


ftfflltfiei 03 ^iifettetKacbiltpCebui 
cgMittuiibtb * 

A teftstorgives pan t»f nis Hock id irado 
to yro viue d be attains e I, bnt if 

he dieS'twfore ai, lecminder over to 

the pUitttifs i he difd belorc that sge | 

iheadmioiurkturol R- Tlii notiniitUd 
to ihaiBv^medinie profits from the tef* 
ucor'i 10 the tnlsoi*, death, * 41 

fhemu Cndm by his will gives to each of 
bil two danghirrv nod jDiam, 

tcAoL to be ruiftd and paidto iosm 
. im mediately alter the deceafe of bis wile 
ODi of the rentii tge* ol hU nnaors^ 



JTMi^iht-MfftUrs* ^ 


ifi bv BorritKe ' 

y/kUh iDtcrctt after tht rtw 9 ^ 6 L ptf 
ttwt^fttm thf ietmfi v*^ BPiit fht 
Aid fuois fiul) be da'y naid le ny 
cUB^hterii «r i^V tfmtfvrii 

«r ; add m cale 

ei' her of hii f>iu) d«ttgD*m d>d betW 
biro* tben the tunivor* her exe^u^nr^. 
tsff w^i to jeceive aJl the fuAii before 
deviled out or hUfaid Uodttobf r.iifcdi 
and tbe pvc of ibe diyghter fn dyiag 
Aail not crafe or fink into the ebate, 
hr iht benrfiiof my Heir, bat fhall re« 
main and be railed for ike benefit of 
my forvivin^ d<iiightfr. i ay 

The lelUtor died) end left only one (on 
and t»o daughterly //&Ae /4 ^ndl^Me.r; 
after iiii ovaih D$ttMs oi>«rriCi) ty,r 
Pf'iifiam LHv/irr» and died in 17>6* 
jfmif the moiher died io the year fol* 
lowing ; the holb4ad brlop the bill 
tohnve ihe fora of looo/. raffed not 
of the eliate charged: L^rd HarJ^ 
w/rirwM of opinion the lOooAnoght 
to be railed. ttfi 

It hat bees deteritMsed where a Icguy 
u^a land depenOi on two contingro* 
ciei) thong h one them doih tot hip« 
pen the legacy fliail be raiftd, Woere 
the poltpopiQg the rl{ne of payment of 
a legacy boe Ken owing lo tbe cir- 
coafteocti of tbeufiator'i eftate, And 
not to ibe circamiUncea of the lega¬ 
tees, tbat ii not lo drong t Ctfe for a 
legacy'i finking into tbo cfiate« oa 
where the potiponing the payment of 
it baa appear^ to bare uifen from 
cir<ttmftancea on the part of the le¬ 
gatee. ifirdl 

An inferCDcesty be drawn in tbe plain- 
uff'a ftvoar from the direclion that tbe 
legacy fhali be paid to the danghien, 

mtd Oil 

7 *. H. devifet copyhold Itodi he hod far- 
reodred to the afe of hla wUI» to hie 
wile for life, and after bis deceafeto hia 
fba &tephfm^ dll the defendant hia 
graodfon anoiaed the ap of sj. and 
ti foon as he attained ihac age gives 
it to him Old bia heira, oocooditioa 
chat he> payi tVmditti tUmnek 6o/* 
withio two yean alter be atttiei 05, 
and in defanlt of payment of the do/, 
cbeo tbe leftitor pro timskri ffeo- 
cerl a power to eater tad receive the 
geau cUl the 60/. wu 507 


*t*he tvftiTor died fiM ol^ makieg hia 
sriJi; Bfix^edi HMM€uk married’ iho 
plaintiff and lived till tbe defeodone 
ttuiaed hia age of but died wiihia 
1 years afte* ue attained that age. Lord 
//.W^rie dr^rred ihe 60/. to be 
raifed «*at ol the copyhold landa, and 
to be p;u CO the plaintiff, i'ege 507 


J^Umrwt 09 d r^aniAa^ ^ hegMtOn 

Where a legacy i« given 10 an ereentor 
pneraily. for his core and pua^» h 
luakes no Jlfirrence \ for if iliere m a 

* defi ice y i.^f afirii, he moff abate in 
pii.«uruoo with Ibe oioer Irgatcea. 

In ri'h'yf t-'t t ft frgerv Jh/tH w JbitU ea/ Jr 
4 i j.n I «(.V tn ^ a ditt mthir demtmd 

av tU' See Jtlfitli* 

Mien, 

9 , hy a codicil, withont any date, givei 
1000 A a j 10 ilf«ri^and 
dfw; 'lod if cither die before (heir Jc« 
guies are paid, tbe whole 10 ihe for* 
vivor; each of the legaeiei direded to 
remain io the execator'i banda till Je« 
gatccf auaia 11. S. afterwrrdi rntera 
into two bonds, ooe loiVary and ano* 
ther to S^flhy reciting he was defireot 
10 provide for their naintcnance; each 
of the bunds were Jo tbe pnalt^ of 
400of. for fecuring 2000 A provided 
they marry ia his life-time, with hit 
COnfcDt, or in ofe they forvivr him. 
Aa the principal fumi given by the 
hoods arc opus iwo coniingenclea, 
they ought not to be coofidered os a 
fiuuftdion of the Jegaeica under iho 
eodidi. 

A lepey tv a daughter ueder the w;Jl of 
her father, was held (0 be facii«W hy 
bis giving her a mornage yortion of- 

lert^ards. 49* 

A lepey left to a creditor ia a faiiafac- 
doB, if it ii c^DaJ or exceeds the debt | 
ethe^ife if given upon a ceatiagen- 

491 


1 



A iht PrMptU Matttr^ 


mti RtJfJ:farf Lfgouet See 
rcuto^ an'O (n tot^ Ctfe Cf** 
cuto} Aill enle a CniSce ttie 
Aurptua. 

It i» &tt!ed, that wha/e a ia 

given 10 an cxecotor for fall care and 
pajfii, be h. at to rbe refUoe, a truf- 
tee only for (be neit of kiD« 46 


JJemftlm tf s L$f;4€Y. See 9Ma|Hlon, 

ikatiafaSCen. 

%txut§* See Voobit 

Tbe lodflcp letten, wbkb when writtea 
were not maierjHl« (hoogb they may 
bb'C^me fo ifterwcrdi^ la do rcdoflloo 
ur>ort a party. jf 

A fscond hoiSond having, by Uiter» io 
hU l)re«lhnei declared he wu willing 
the daughter of hu wife (hould liavc 
her morher'e whole fortune; theft 
htien» as he is dead^ are not 10 bt 
ta!<cn as a bare hintj hut an appro* 
pristicn of the fertone fur the benehi 
of thr daughter, x 8 t 

If a huiband iodorfes a note given to him 
by the wife, as between Dire and ibe 
iudorfee, it is good. J&it/, 


Ifbct. bee Cotuempt. 

Wlif tber a libel be public or private, tbe 
mediod 11 to proceed at law { ted thU 
court hif no cognizance of it* oolcfs 
it u in the cale of a contempt^ where 
it is an abafe of their proceedbgs* 

Printing wtial leitera will not p ro t e Q a 
libeller, for that objection has been 
long got over, 470 

Calling a perfon an effidavit*8iau is li¬ 
bellous, for it means a man who u 
ready co fwcar on all occafioni, with* 
eot any conofanee of the faA, 471 

Printing a brief before the canfe conies 
on it a coQieropt, as it is prejudlciBg 
the world with regard to the merits, 

47 ^ 

If a printer prints any iMag tbit is libel¬ 
lous, )t*is ao exenfe to fay, that he 
bad 00 knowledge of tbe contents, 

iM. 


It is a mitigattoA of tbe printn^i olTefiee 
if be will difeover tbe perfon who 
broogbc (be libel to bim. Page 47 a 

HmftitCon of Termo fof I’ears, 

See this title ttnbn €fUu f 0 | |?eaf 0 , 

limieirton. See jktatofe of IKmita- 

tioag. 

Kmftarton of dbt(fi> Sec ^tfonal 

CQoteo. 

Thbre is 00 aotboriiy can be produced 
where it has been held, that a limita¬ 
tion of peifoos] ellste iball be confin¬ 
ed 10 a dying without ilfuc liting at 
the death of the ftrfi tHktk • 314 

If the court ihoufd admit of a diliinflioA 
bchircen cbaiteli real and pcrfonal, it 
wo eld i n trod uce confufion. th\J^ 

HonbOR, See Ctffrom of Aotioon, 
A 4 iiuti(b. 

A perfon's keeping ncmmxffton of lu¬ 
nacy by him for fcveral years* wirh- 
out pntiing it io to execution, is a con¬ 
tempt of the court, and will be dif- 
charged with cofts. jz 

The niies of judging here, and at law* 
in cafos of infanity, are the fame. 

3»7 

A committee of a lunatlck's real ellate 
may cut down timber for repairs. 407 

An iaqoifitioA of lunacy is always td- 
mittM to be read, bnc is not condo- 
five evidence, for you may traverfe it. 

Where, before an tnqoUilion of luoacv, 
n pcHbn who was found a lanaticki 
has made a psrehafe, with the appro¬ 
bation of hu only the court will 
set change the dlfpofitioo that has 
been nuule of this fum of money ; but 
tbe pambafe will ftaad. WJ. 

The conrt have allowed part of a luna- 
ttck*i perfonal eiUte to be laid out in 
repaira, and even upon improvemenu 
of hisreal efiate, 414 

After (hecourt of wards was taken away 
by ad of parliament, tbe jurifdii^ioA 
overlunaticlcs andidicureverud bsck 
|o the court of chancery, to whom it 
originally belonged, 553 



'A TMt tf iht frind^ 


4 ^citciuiut« 

See *oM$y Vam tm ftm, 

elm. 

T he coert, ttpo« fa fitru MpjMct‘ 
cions. Biy tJlow Aftioieiiaiic« for 
an infaac. where no eaale is depend¬ 
ing. 

Ic is at the peril of a guerdUo in ibcagc» 

whache ■pplieefornmteQance. iM. 

The convenrence In thefe apphcacioni ii 
the indncemcnc ro peHbu of worth lo 
accept of the gaardianOiip. where they 
have the fandion of this coart for every 
thing they do on account of tteinte- 
naace. 3*6 

There being a borrowing and a lending 
in the cafe of a moregage. the real 
edaeeii conHdered only as a pledge, 
and the perfunal it liable an the ird 
place; but (hit role bat never been 
carried fo far as to eatend it to a pro- 
vilion in a feulcmeat charged on real 
cUate for mtintenance for a child da¬ 
ring her minority. 444 

The court, in the cafe of as elder bro¬ 
ther, will dircdl the mailer to make a 
large pruvlGon for him. that he may 
be enabled, as the bead of the family, 
and the huofekeeper, to maiotaio the 
younger. 447 


E. B, by an agreement made on her fa¬ 
ther and moUier*! marriage, was in- 
citled CD 6oco/. Mr.^. joll betdre his 
marriage, figned a paper, whereby he 
agreed that every thing which Ihould 
come to ElraM^'Tthby her father’s death, 
DioulJ go (o them for their rerpetiive 
lives, and after the deM*b of the fur- 
vivor, to (he heirs of (he body of 
s^th by bian begotten : The queKinn 
was, whether this agreement Ihould 
be carried into execution for the bene* 
fit of the eldeft (ba, or on his being 
ioiitled to a very great ellaic under 
ihegraodljtber’s wiO.aed younger 
ehildren having noprovilion, the court 
woald eonllrue the paper fo. char the 
whole (liould go to tbeoi. or a provi- 
fins, at kail, made for them out of 
ibis land: Ai this wis a liiniution 
to the heirs of the wik. it veiled in 
her only; and the hufband confeat- 
ing, Lo^ /Verdm/VA* decreed the 6ooo/. 
to be fettled un h?r yoonger children. 

{‘VJ <74 

A ktilecncDC after marriage ii good, 
where the hulband was sot indebted ac 
the time, and the wife, when married, 
an infant. 510 

Neither the bulbaad. nor a perfon Aaod- 
iog in bis place, can have the wite’a 
forioae, witboot making a provifioo. 


See 6blbence. j 

See under SaconanbJFcmey I 
Sbemptlon) Hgrccmenta on i 

riage, fee ooder Sgteemeut- Cttif* ; 

tee. JDcbu. €nvim IMbtop. 


This court will not judge acemding to 
Arifl rales of law, on a gift of land 
mmtrimaiiu pr^fUettu aoa 

If a perfon who makes addrefies oa a view 
cl marriage, and a realonable expec* 
cation of fuccefs, gives prelenis> and 
(he lady deceives him afterwards, the 
prefeots ought co be retorned, or the 
value of tbeoi allowed. 409 

But where made to ioirodoce a pcffco 
only to a 'womaa’i acqaaiotance, ha 
is looked upoa in ihe light of an ad¬ 
venturer | and if he lofiei by tbe ac- 
cempt. muft take ic for his paioi, cf- 
pecUlty where there iia difproporlion 
Wiwceo tbe lady’s foxtuae aod his. 

iM. 

Voi.U* 


a* fif^irrfogc. See jfopfelttttt* 

A father by his trill fays. I give the fum 
of 1000/. (0 my only daughter^)/! 6\ 
to be paid herac ai, or day of mar¬ 
riage, provided ihe marry with the 
coekai of my exccutcrsi but in cak 
Ihe dies bcfoie the ok* ney become pay¬ 
able 00 the condi:ions aforclaid, then 
1 give ibe Uiii \oool, equally between 
my two younger fous. and appuinM 
four ciecutors. 16 

C. married coorrary to the Jirv^iiniis 
of her father's will, bot all the execu¬ 
tors were deail before the marri^ige: 
JA G. held to he rnutleu to the locof. 
ttOder her father’s will norwiiliA^uU-^ 
lag the death of the perfonv whafe 
confeot was erccAbry before mar* 
riage being an exhale. * jVW. 

A mother by her will fays, in cafe tuy 
daughter J/. G. Ih«ll oiarry Leforu Ibe 
is ai, without the cwAiCot oi my cv- 

X X e»uior, 
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fMor, unclfr Wit hand iird obtained, 

that Jlf ^ iatit)ed f mxy 

part t/ iDf hjA,ics fu J ba\t ht’/ria Uft 
b.r, but that whole lharc lh;iJ| be dU 
v*<'pd atnon^'il my font; and apprtinr* 
fd to be hrr foleex«c\*tur. /^.t6 
Thu evficaior n*n« oneed the exrw*utor' 
/h>p in the Mrmal m^nrjer* in 
the ecrlsfiiill'ea] couit; and nn hn re¬ 
nouncing, T» took cut adminilritliOi) 
to ihe inoihLT> with the wi'l anoexed. 

»7 

M- G, married «it Hoot iheeos'lVnt of the 
•V'^cutor, or admii'Urjtor: The war* 
tbge U a breath of the eondUio9» and 
ihc potion forfei ed, for ibewrrd fx< 
t^.iw Is defer!prive of every j^rf/n 
who /balJ Le adminilUitor^ being ». 
power not annexed to the ciSce of 
cxectior, hot independent from the 
rcA of Lis d ety ai cxccutor« 18 

A. gieei aoco/. to A> 9 t's hu daughter, 
pxftble at her ri, or Duriiagt, 
if (be marries with the consent of hit 
txeeuiors; provided if cither of the 
legatees die before their legacies be* 
come payable, fuvh legacy to be cU 
vided between the furvieor of her bro¬ 
ther and fillers, Agm' married at 15, 
\v:choui the confent of the executors. 
Mr. Junite f^a;irr r. ld it lo be a de- 
vife :h /tntf em, and that the legacy is 
vedfd, as manlage, one ol (he coo* 
tiQgtr.cics, has hap^icned* r8^ 

>\*hetheracondu:ca be precedentor r»b* 
lV<|ueQt, if in rcllrainc of marn.'»|;c, 
the court have always puti favourable 
cooHrufljOfl upon cLcim, to prevent 
m forfeiture. >61 

Where ihere is nn objeAion to (he per- 
Ton or eftate of the gentlerain who 
propefes, and the yoong lady n her- 
Jell locliued to the match, rroftees 
Ihould confider themfrlTcs in the light 
of a parent, and readily come into a 
con (cot. ibid, 

Trullees faying in a letter, dr 

tbbgrd t§ anfiatt for the bappiacfi of 
the lady, will be coaftroed a prefeoi 
conlent. a6{ 

lo what cafes the court will difpenfe wiin 
(he want of circumllanees in the per* 
foroiance of conditions in reftraint of 
cnarria^. 164 note t 

^n executur brioga a bill for the difeo* 
very of the defendant's narrisge, who 
^empri, for that if ihc was 10 dsfeo- 


ver what b aiked, it woold be a for* 
feicore of her legacy of 1500 A as it 
ia g ven conditiooally if Ihe marries 
w^fi the eoofeflt of the iruHees under 
ii.CV/ill. Laad ilarjau''if aifa-ved the 
drmvrrfr fit jtc ft^hwdt r« tbt 

ewr^r mt tbt Jamt 

timf it wjs sgaii^i ctmjtai, Pagt 39 a 
A bulbaod by will gave an fftate to hit 
wife whilli (be conrioued a widow, 
I with a limiution nvrr to another, in 
cafe of her /econd marriage; ihc re* 
nkalrder-nan broeghc a hill for the 
dUiovery of the Acond marri.^ge, and 
n*c demurred, as fohjrcUng her to a 
forfeiture. Vrd IMu a^’rt^raitd tbi 
di maner. At it wr «sr 4 rPMdifi$a, brtt 
m iimhatiM *?vt 9 ^' ^ tfiatt, ami tbtrt^ 
fmftmJd tfti /ra/ir^ tnre, 

m 

^Oec tit Cbdncrrf. See 9 cconfit, 

iScpojt* 

Whcie a eaule is referred to a Mader to 
take an at count, the court looks oq 
the rcfe^eace as a fubftqaeal proceed- 
ing beyond the bill and anlwer, and 
will difiDjfs ibe bill with cofts to be 
taxed. t8y 

it beiatt referred to 1 Mailer to tike an 
account betwrenj a nvortgigor and 
mortgagee ooJer a bill of forcclofure, 
bU report was confirrned in the year 
1736. I«ord Hard:ah'k£ difmilM (ho 
deteoJam's petitioo for a bill rt* 
y w r*iv, as it appccied the deJendant'e 
•gent, attorney and folicitor, atteaded 
the fettling ihe account oo bis behalf 
before the Mailer, which bouud the 
party. 533 

Where the fum is large, and the mort* 
gagec is forced to enter on the edaie, 
he JubjeAs himlelf to an account, but 
(he mafter it not obliged for a fmall 
exceed of Inlered to apply it to fink 
the principal, nor is it an iuTiriablfl 
role, that in taking fuch accoaati, he 
mud make aanaal rafts* 334 

d|MSir*f WApo}t. 

Upon cxeeptsena to ■ Mailer's report yon 
canaot read afidavits made fobfeqoeot 
to it, notwithftanding the affidavits of 
(headrerfa party were filed but the 
cveaaog before the report* it 

^ A bill 
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A bin nfetml lo t UtAer for impern- 
oenr^. hs reports ic pernoeni; the 
liefeniimt exccpu geoerslly, wichoat 
fp^4‘iryin|t psrt» of the bill lehich 
Are inperuurac; the r>bje(\uD wss 
om-fiileJ, as being irrcgoiar: for 
though the cxci'ption was taken in To 
grseral A manner^ the p^rty may go 
upon it, without pointing oo: par;:« 
cotar pafTigei* i Ha 

Where the error tn a Mafler*s report is 
owing to a party's not laying a mate* 
riul piece of evidence before hin» the 
coort will nut direct him to review hU j 
report upon any other Kims than the ] 
cxceptaot't giving •[» hii depo.1i. 

40S 

A MaAer in raking an acconnt may 
Ante ^i>eW matter, though he bai no 
exprels diredioA from ihe decree to 
doit. 6a r 

See Apftictul Court, 

tuten. I 

Where theecdeAaAicnl cenfores and tem¬ 
poral punilhment ire bo:h levied Mgain A I 
the identic;*! offence, tbe rule ol 
Sit /iMhi pf is ffrong 

againA allowing a double proceeding 

Oya 

See IDcmutter, fttatute 
of JLimlrntConO) nnb 
cipai. 

A point which materially concems the 
merchants 10 general, will induce the 
court to cooiinue an injunflioa, tap 

A merchant*! copy book of letters has 
been allowed to be read, where a per- 
ibn who has the original letters refutes 
to produce them. 611 

TraArudion» with A foreign prince and 
his governnent, do not concern the 
trade of Berchandixe. 6ta ' 

A letter of Attorney from one merchant 
to Another* 10 ^t in debts, will not 
Make cbe perfoo to deputed a merchant 
wilhiB the cAccptioii of 21 >• 

613 


i^inci* See Ibarttife, 1tarc|Mf<r» 

•nb 

Where the crown has only a bare refers 
vation of roy^l mines, tney cannot 
grant a licence to any perfon to come 
upon another man's elUce, and fcarcli 
fer fuch mines; but when mines are 
once opened, ihev can rcArain the 
owner ol the foil irom working them, 
and etn either work the mines them* 
fclves, or grant a iicenfe for orhrrs to 
work them. ao 

tf A perfon has only ihrearened to pnt 
mines, a plaintilF may certainly come 
soto this court to rettraia a demdaot 
from doing it loa 

ff^lSabci. Sec SaroB aib ftm. 

9 onb oi 4 )hllgarfon« 

MiAakes and milhpprehenAont in the 
drawers of deeds are as much a head 
of relief as fraud and impurKion. ao^ 
The inatieniion or laches of a marrieil 
womaD, caonot hurt her right. 545 

d^Otniff. See 

A mw/vr to take part of the tithes for the 
whole has alwayt been held a void 
coAom. 13$ 

ffipoccf • See Aebife, &e. under ffOilly 
Sul COtta. 

Where money agreed to be laid out in 
lands Dial) be taken as land. joy 
3000 A «'as veiled in trudecs for the pur* 
poles following, vm, aooo/. thereof 
lA be pud to the eldrff Ton, and loooA 
fi^r ilie benefft of the yuunyer chil¬ 
dren, And agreed under aniclei be¬ 
fore marriage the 3000/. Aiould be 
laid out in land, and the clUie To pur- 
chafed Aiall be to the fame Qf.*s, 

and fubjef^ cu the fame condiiionr* 
which are declared concerning tlie 
3000/. 0 rcrtea that the /*iwA ^ 
reim a/ iMory, the itijitrg it sar w/iw 
rra/ tfatr re maic tite f tutU 

fm th* hftfi y* the thiithra amt ' 

aeaaeat amf freart. 18 i 

Mr. A. on hit marriage with Mrs. J}, 
Loicaaaced that hii heirs, lliunid 

X X 1 lay 
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Uy OQt soiooo/. in the pnrchafe of 
Undi to the foltowiDg ofe«{ tohin> 
icif for life, theo to tbt intent hU wife 
ihottU receive 9 oo/. a year for her 
life as her joiniore, then to btf firft 
and oittcr fona in tail male, with re 
laaioder tu hii own right nvira. 

. 45 * 

Mr. D. died in %ye%, wiihoat Uyuig 
out the 20,000/. in a purchale, or 
leavint nuy i/Tue: his heirs at law 
were 0. his filter* oiarrted to Mr. B. 
and the pUintiJ his nephew by ano. 
tber lifter; Mr. D. was a treeman ^ 
Imtm, and bis widow be«:ame inti- 
tied (0 one moiety of char, and B, and 
hit wife and ihc plainiilf to the niber 
moiety. Articles of igreeaeat were 
catered into between the next of kin 
and the widow, wherein it was cove- 
nanted, that 20,000/. Se&ihfiM an. 
noities niouU be craniferred to traf- 
tecs, who fhnuld fell them, and lay 
the money out in land, and ilittle it 
to the fame ufei as were in the former 
arttclei; the annoities were aifieiicd 
to traftees accordingly. Mrs. died, 
whereby the plaintift^ became intuled 
as heir to all (be real eftaie; bat Mr. 
B. contended, cbst tbe fobieqaeol ar- 
liclei had turned the money reaUaed 
by the former into perlonil rlbte 
a^in# and that thereopon he became 
incitled to bii wife's (hare as her ad* 

miniftraTtw. L«/ ^ 

nitm the wife OMT mi cj^wd/r ef thmg^ 
tHg the nM»me ef her ./tv miitUs* 
hfemmfi MHtier ewvertmre W MftahU H em> 

trait. 45 * 

Sefore the wife could la this cafe have al> 
lered the property orcourle of defeent 
the money mod have beeo infetied in 
land, and there Ihe i.dgbt bare levied 
a fine of it, and given it to her bnf 
band; or upon coming into court and 
con renting 10 lake ihii money as per- 
fonal eftaie, and being examined as 
to fuch confent, it btods the money 
anicled to be laid out in Und u mach 
as a fine at Uw would tbe land, and 
Ihe mightdifpolc of it to her hbfbanJ. 

453 

At law fo arfieW lo be laid out 
in land is confidersd barely ai money, 
cilUoaaaal invciUture; and equity 
alone views it io fbc light of seal 
aftare and thenforc ihii court caa 


a^ opon it, as its own creainre, and 
do wbat a fine at common Uw can 
opofl land. t^a^r 4^3 

Lord Harivi'tke of opinion the ankles 
io 1714 do poi import any variation 
.of ihU rftate from rea^ to perfoaal, for 
it being agreed ib*> 20000/, fhould 
be uamfened to tjuftefi to buy land, 
to be fettled to the fame afes as 
io the article^ of 17(3, there is no 
doubt but this money is ro be lonfi* 
dered as realiaed. and tbe article' have 
made no converfion of tbe eftair finoi 
real to perlooaJ. ^^4 

The whole prodore of the 20,00c/. 
SeMih-JSa aonoiiks is ro be utJ out, 
when fold, in the purvVale of land, 
and not 20,000/. in m(*ney only, as 
all (he p.iriies who had ms inl2rrft in 
the perlonal eftite of D eg^oed they 
fhould be traniferrcii n frurtees, to 
fell and lay out in Und the money 
ariling thereby. iW, 

A^nnpotr. See Crnbe. 

Tbe graoi from the crown for the foie 
making and venuing of cards was one 
of ibe moo'ipolies fn frequent in yamtt 
(he Fir A*s time, and cootinued thrr»ugh 
all bis reign, but did not Jaft long in 
bis fucceflbrs. 48 fi 


! dpeitgiffe See Pceha. 3lntenS, 
I tdoprb*ih, ttcbtntprfon mb fw 
cletu.e* Vfll of fiebleiD, und kifo 
ikautitice, ^nguep 
jMlcit<»t, jpr«iu> In latMii- 
ccip. #gctcncRt IP^n to bi per* 
fo;into In ibperie, 9Ctt§, dcoun- 
fcllo;, Cjcbmcnt, lOuton ano feme, 
9nmuit BcBo* BOeto matl^tUO» 
dtt. 


A mortgagee, till he is Tally fiiti>fied, is 
not obliged 10 quit the p. iJrifioD of 
tbe eftau to the purebafer of U. a 
A prior inurcg^gec, who has ao affiga* 


mem of a in^rd moirgage as a trultee 
only, canaot tack tbe two morigage# 
logriher, to tbe prejndice of inter* 
veniagsncumhraricen. 5I 

Tbe reafoD wby a mortgage nay be tack¬ 
ed to a judgment is, ^raufe a jadg- 
meet traitor, by virtae of an 
nay bring an ejedmenti and hold op* 
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OB iho esctcodcd value, jod ai he hai 
Che legal iataeft in ihe ehace^ the 
court will not take it frotn bim. 

A firS norigegee hat (he legal ertatei ead 
if he haa a poifne incombrance, a fe> 
eond mortgagee Ihall not redeem the 

S rior, wiihoat rcdeemjDg the puifoe 
t the fame line. iM. 

Where a mortgagee has a bond Iikewife 
from the mortgagor, the heir muJt dif* 
charge the one as well u the other, be* 
ctuGt the moment be redeem the eC* 
tale it fliall be ifleti in hia banda. 

iiiJ. 

A mortgagee cannot bate a decree for 
an account of reota for any of the 
yeara back, during ihe podeffion of 
the mortgagor. 107 

A devife or tool, on a mortgage pa 0 ci 
the principal only. 11 a 

The court will not allow a mortgagee 

more chan bia principal aod intereft, 
notwithdanding the mortgagor has 
agreed, he ihalTbe paid for hit trouble 
of receiving the rents. 1 ao 

A mi'rcgagee, where the mortgage was 

only 4 and | per rntf. compelled the 
mortgagor to torn the inured into 
principal at 5 per rot/, at the end of 
every fix months, and at (be time tbe 
mortgage wai paid off, infifted on an 
ndvance of Gn monihi iotered over and 
above the iocered which was doe. The 
bill waa brought for relief Mainft the 
mortgagee, and tbe elainlilF waa re* 
lieved accordingly, by the conrc da* 
retting the bladar to lake an nccount 
only of what ia dae on tbe original 
fum at 4 and ^ prr rmr. and the plain¬ 
tiff to pay the fame rau of iocered for 
any frefla money that Gull appear to 
be doe. 3}i 

An agreement to tom intertft upcm a 
mortgage into principal, mod be done 
fairly, tod on the advance of frelb 
money. 1 ^^ 

A mortgagee may refufe to part with the 
deeds till the money ia paid, but ought 
BOi to deny ao infpedioa in hU bsods 
when be hu notice to be paid off. 331 
Though intered ia ia arrear when the 
mortgage ia paid, a mortgagee (hall 
not have iaierell for that inured. l^iL 
n^mat MstUw gave the plabtiff at dif¬ 
ferent limea three notes, one for 430 f. 
nnotber for 150/. and tbe lad tor 150/. 
and exprefled in each to be ftciarcd by 


mortgage on my tRtte; the 

drawer of the notes had belore mort>* 
gag^d the faiae eftste to the defendant; 
the plaintiff ukes in a prior mortgage 
to protefl the luius lent upon the notei. 
I^fl Hartt-wich hrU then oiat owh/eg 
r» this (ffjf fnm tkt rwesis* mr, 
Md that tbe fnll he ptvV tbe 

memy hmi epe* the lufrt im tft plate^ 
m %atU Mt the mmn tltte s* the 
sum/ ^ /hrprrw M igegr* Pnge 347 
A fetcM role, that iSt prior mortgagee 
may uck a judgment to hia mungage, 
though fubfK^ueot in time to a Iccotid 
mortgagee, provided he has no notice 
of the feconJ i for the auxim la, pr/sr 
fa itmemre, ftrius la ^ire. 3 3 <1 3 5 4 

2 . P. having married the daughter of 
T. T, who under his will was intjiled to 
two boofea in fee, and having borrow* 
ed 30/. of 9 P, H. by leafe aod rcleale 
to 169^, and I fiat, conveyed ihefe 
bouies to W. H. and hu beiri, Mntilhe 
peeU hmve mfUeJ hj the reat* aa«/ pr#« 
/lit thertef the 50/, wfr^ iattrejf^ 

foymemt hf feeh nnt ef tL 50 f. 
then to tbe o(e of y. P, for life, re* 
mainder to hia wife for lifi^ lad re¬ 
mainder CO the heirs of J . P , 360 
y»P» lived till lyjo, and dying without 
iffne, tbe houfes deftended to 71 ^. his 
brother and heir at Jaw, who conveyed 
them for a valuable conGJeratkm to 
T. P. dying Toon after, K obtained 
adouni^aiiun, and inGfted on the e- 
qaity of redemption, opoo paying what 
remains dne on the mortgage to IP". H, 
LtrJ Hm dmicke hdi that tbe fne Imr/es 
^ifed wrdrf the wr V/ mtert m ledtrmmhle 
intend* and that m hnr nri/n fnm tbe 
Umitb ^ time. ihiJ. 

The mortgagee here wai only in the on- 
inre of a tenant by rt(^fr, and as foon 
ni hjf principal and intered waa racta- 
fied, tbe e&ste ceafed in fff. ff. and P. 
orhiirepre^catives might have main- 
UJiied an e^mcnc; nor unfef* H. had 
continued in poffelDoo ao yean after 
ibe money had bcea paiJ off, could the 
ftatuie of limiia.iom have ran. 36$ 
The plaintid m^y come here for an ac¬ 
count of the profits received, ns 10 an 
elefit tbe conuibr has a right <0 lee, if 
the coeufee, on the extended value, 
has received a (atiifadioo lorhu whole 
debt, aid to have the Jurplns paid 10 
him. Xsj 363 

U 
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Incomnop inorr^af^i««n renJring i 
prills i|«Al •.tt'l iarticii^ the perlt>n io- 
tidetf fr>«Y com^ iau* M% court for a ' 
rcdi-n m uny Uiiie. ^ 3^3 [ 

Wherr a us f(Lutc> lab* 

CO u pcTp.'CUMl ariouoty Ut t^ill 

poc be r«)iev<J froiu bii owa conu^c\n . 

, 

The plaiA'tff i‘. ioiictril to ifJeem oc thu 
comm.in termi, mf-d ooi obli^d to ; 
bring ejeclniear for tbc potTtlCcn, 
bu; UjaII ItAve a Jet ice for it here. //;>/. 
A moicijii1*e Jt a debt by fpenahyi and 
the Und ii oaJy regarded i« 4 pleJfic 
for tlir mooey io iiii» court. 4^5 
A uior ^^grenay uke hi» renirdy agaiu l 
iHr executor, or sgiluA the heir i but 
tnc elctisoa of the nortgagec doci 
not v.iry the right to the lunds, or 
drtrrinioe whivh ought properly to be 
chirgeU. iM. 

A peribn who has two ehates norlgagec 
both to X aodafccrwardiOACof ihcio 
cniy 10 B. the diA Ihall take hie futU' 
fk;AioA out of ih^t which it not io 
mortgage 10 the fecund oiortgtgee, 
thougn the cR^te* uefceod to two dif^ 
ferent perlb&t • 44 0 

RiJim/iitg and See 

The heir of the mortgager, on preferring 
a blU to redeem, need aoi brtog the 
origical mortgagee (where be bai of* 
figned) before the court, for the affig> 
hce, at ftaoding in bit place» will be 
decreed to convey. 39 

After a poiTetfion of a cnortgigec for 25 
ycart, the court decreed a redvenpUAn 
ou liie deteodaot’i fubrnkung oy li« 
antwer to be redeemed. 140 

If during a Tuit to redeem the a^gagor 
aOigni the cf redemptioo, and 
there it a decree agttoA him, iheafig* 
nee bound by it. 175 

IVaying relief, n here a mortgagee isandc 
party to a bill, ii tlie Uiuc ai praying 
fo redeem: and if on a reference to a 
aclicr, to (se what it due fur principal, 
iniercii and coili, the pUiUiifl' dce> not 
rvdti Di the inorig»g7f» the court will 
ti bi» applKtUco. dilmifi the bill, 
which is e^nivakni lo a fore;lofur4. 

r <7 

e ya trul of a rrnl ehare, q.. Je 
a aorigage upon it in fee, and oeviie^ 
tJir equity gi redeopiioo 10 hu ioo uud 


his hein, fabjeA to the payment of his 
debts, and died indebted by bond and 
hopTe conmft; as this was \ mortgage 
of the whole Thhctitaoce, sud nothing 
rent^iining in the mortgagor lbebcnd« 
creditor can have no preference, but 
mull ue ^aid ftoi with other cre¬ 
ditors* Page tgo 

NoinliaAcewbereancqoity nf redemption 
has been held to be. liable to the exe- 
cuii HI •:( a bond-creditor, iu the fife of 
ii •: 192 

f'« ..n of iia«e pleaded in bar to n re- 
uemptlon of a mortgage, bcii>.» luaJe 
as Jong ago u 17 r^, the RK*rfgugor's 
fblicitor appearing to have fcuUd an 
amuat in <730, in order to pay el? 
* tl.i mortgage; Lord Jiaidv'uir held 
that weuld u.e the right cf redeirp- 
tioD. ^33 

Tenant by thn curtefy it noexcufc, for it 
is of no CDofcquence to a mortgagee 
who has the equity of redempiiou i it 
they do not make ofe of their liphr, 
they (ball be barred. 

The pUiatUF%gr«adfather in r6Ro nuirt- 
gaged the eftate io quell wU to 

y afterwards rniitp.* ed 
st coC««rrtufvg/r and Hi. .“v j and thrii 
heirs for aoo/. whotoiecureriie inteicJt 
Inifrd the rdaie to the piAierfi's father 
in Jam iCSp, and to hu afi^gus for 
5000 years at la/. n year rent t\iT u.e 
three hrfi years, and a year 1 ent for 
the remainder of ihe lerm ; and if at 
three yean end the ^oof. w*su paid, and 
intcreft, then ilie premiiTcs were to be 
reiODveyed : rr«:eipTs given foaaeiimcs 
for invcreil, and fometitoev fur a letit 
charge, the bfl in 1730, ;hc aco/. lent 
W.IS cltarhy n.oaey, direfUd tu belaid 
eut lu the purci aie of lands in Ice, and 
the rents lobe applied fur do a thing 14 
needy hou (eke i*pm. In 1758 the plain¬ 
tiff gave notice he would pay the mo. 
ney, but the defendant refafed to take 
it, anti infilted it was an abfuluve pur. 
elisfe. aw^Ja t/itrecd by the Mailer of 
the kolli; and sir a« Lord 

ilartMthtt ^ tin JoMt 

afirmtd r/v r 4 rrfs. 494 

Whvre a mortgagee by aj^cement, either 
io the ttor.gsgc deed, or a (eparstt 
our, fctu*rs the redenpiion, with n 
frsuduUat drfigQ to get the effate, it 
will not avasL 495 
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la coOKnAQ norjr.i^i tbe w»nt of s 
covenant for repayment of the m /ft- 
{age money ii no bar to a reclvapuon. 

Pagi- 496 

Wherea mortgagee has been in pcrcvpiion 
of the rents no^ pro6t) for & conHUcr- 1 
able iiinc» the court wmI noi; uecrte a 
• /ekletnption.at ii woold b^maUng htm 
a bailiff to the mortgagor* :$!U. 


jRc tCegno. 


Whe*e there are two rriala» and the laff 
wai at the b;r, the r/orl Uyv 
weight on thisi from the folemnity of 
it and the length of the eNasii tariona 
the r^afon for dirtfding a travl 
at b If is in orJer to that. 37 ^ 

An iDotioa ouJ) be laade for a 

new irtMl, and the court will not an« 
Aver a peutlon for it* where tbe caufe 
comes on u^xsn the equity referred* 

UfJ* 

ficft of ft(n. Set 0Ti*nttos under 
iJXbcrr be Aill be q:U^c €raSc<» 
Owt;oa 4 ttf(Ut;« 


N a moiion to prevent tbederrsd* • 
ant’s going am of the kingdom till 
be has put in buanfwifri the c*>ort or¬ 
dered be Ihoutd give fvcuriiv ^ ablJe 
by the decree thaiiball tc made a: the 
bearing. 66 

There u no infV.tocc of a Ki ejs^At ‘fjhi 
bring granted whcfs* U is noi a tuert 
equitable dcm JutI* except wherr a wile 
fued id a fp2ri*u«il court fgraiunony, 
aud the hglba»id ch.eRtiied 10 leave the 
kingdoiD i and to «»d tbit court* and 
euiofcoAipaJliaau ::Crj it Wai granted. 

210 

Hcbl KtUU 

The court will not grant 1 new trial opob 
a fuggedioA that the party wet nut 
appried of a particuldr evidence* and 

to give ID an* 

3»9 

A diftindioD was takea formerly between 
criala at bu and at n/Ji /rrei; bur in 
tbe cafe of the and tin Bmilijt \ 
wee/ Butffffii of eleven judgee 

agtind une deiermiocd a new trial 
ought to be paateJ. 310 

The io tent of direding iffues here is only 
to iaform the eoofeieoee cf the court, 
aad therefore not tied down to tbe 
lame ftridtnela of verditta ae com ts of 
common law. tltU, 

A notice to tbe defendant before the trial, 
that the plaintiff will prove a pertoo 
10 be abroad* though it does not point 
out the particular place where* U fof* 
(cienr for (be defondant to be prepared 
CO eoco 0 0 ter ihii t vUeuce. iM. 


thervfure nor prepared 
Aver. 



G. a httTftr bad i/Tue by his firft wife Eli- 
«*hd manic*! without his eon> 
fent 10 Mr. B^rjo/r, and hy his (t- 
cond a daiightrr named fh‘ 4 .it; acd 
having a coudderx!.i<’ rci1>f;i per* 
fonal fi’^atv, by his will givr The re- 
fidue of hU perfunal eililc tn any fan 
he dtould have hh wife, at ft, ani 
if no lofl, ihen tJ bU daughter Fr/u..‘i 
a: Ji» or but if Ihe di.'d 

before cither. Own if his daughter 

have a lbti« he be* 
queathrd the faid reddue tu fuch Ibii 
as Ihould attain 21» and if Cte had no 
Ton, then be g'nve the faid rcfidue ro 
tbe defendant fuKjeil to th^ pay¬ 
ment of .fCooA to the daughter uf hU 
daughter 47S 

The uAaior died, and his daughter 
Fra/Kfj allban ioi'anr, and the plain* 
tiffbeiflg intiiledi when of age, tn the 
reCdue, brought liu bill. fW* 

TheqtteffioQ war. whether the interell of 
therefidoeof G.*s pcrronaleft4te, fr^m 
tbe death of F aw ts his dxof^b'er to 
the time it will ved in hi» f/indfon* 
mud he accamu^a ed or wLishcr i; fu 
aa interell unJiJpoled of, anJ gjes ta 
the next of kiii af the lelUtor. Lv*d 
H^irokkt -aw •/ 4V«iw r'ws it- 

I rvil ficesMlifr, e-ri h 4 >/ 

tbe rtf Jt tiUtbe ^vij< 

vyfr. 

Though not at law* yet in (bis court u 
uiau may die partly leA^te, and part* 
1) iotedate; but when a whole reAduo 
is given, it Is a coairaoidlon to lay 
any part of thateiUieis uLiilpolvc, 




A TMi $J the Principal Matters* 


If A periboil e(l4te b iocreafed by 
turn aittr che teAator'a death, nil 
}>arc of the refidae^ aad •HI pafi as 
foeb, and fo wiW the intercll of that 
reildaa, fof that iniereft b aiTeu* and 
put of che eilaie. Pa^c 476 

llonfuft* See Criil, fMo VriaL 



there b eYwlcnee a plainillfii not ap- 
prUed of, he may fotfer a funfaU, 
and 00 hK cooing back to thb covrt 
for new dbedions, <bcy would have 
ordered another ifue ac lav, notwiih- 
ftanding ihc oon-fuic« |ai 


|)ott ef bssb. See •oran anb jleme. 

A note of hand at tbe beginning men- 
lioned 10 be for ao/. borrowed and 
received; bac at the latter end were 
thefe words, **whtcli 1 promiie 
to pay.** rhii is a good fouedacicn 
for an /fAvtt/Jit. 3a 

The indoritc of a nore may recover a- 
gain ft an indorlbr, though the original 
drawer was an infant. 18a 

< Though former indorfees might not pay 
a yaluabte conhdcraiion, yet if the Jaft 
indorfee gave money for it, at b ar to 
him a ge^ note. sM, 1 


jBotUe. See d^ottgigc anb Crntcc . 
of MeiKp bue cbtecen, end SegiC- I 
ice 9ft. 


A bill brought to redeem agaloft the de¬ 
fendant, who had notice of the plain* 
liff^s title, bot bought of cbe Marquis 
of who bad no notice; the 

obje^ion allowed lor not briogiog the 
reprrfenraiive of the Marquis before 
the court, or oihcrwife cbe /ej/W pur* 
chafer.wonltl be deprived of that de* 
fence. 139 

A parchalcr with notice himftlf, from a 
perfoQ who bought withonc notice, 
nay Oielter hioifelf under tbefirttpor- 
ebafe. 

Where by a trtnfadioo foreign to the 
boftnefs in band, aconnlei or attorney 
employed to look over a title has 
notice, this Ibajl not afed cbe pur* 
chafer. * iM, 

Deny lag notice of the pliierilPs title at 
the time of the execution of the deed 


or paymeot of the confideratioa mo* 
oey, is not fuffidest; yon muft fwcar 
you bad no notice at or before the cxe* 
cuiioB. Pagi 397 

Alfa Off* See Scqufefccncc. 


Aat(i« 

See Sfflbabit, inb Cbtbctue. 

A Quaker cannot be admitted to ex¬ 
hibit articles of the peace ugainft 
hprhofband, upon her aftirmatlon, as 
it b in naiore of a crimioal profei u- 
tion. 70 

in the cafe of articles of the peace, where 
the party complained of is not in 
court, an attachment for a breach of 
the peace goes on the oath of the com* 
plain ant only. ti/J, 

The fteward of a court fwearing he never 
heaid of an agreement between per* 
fbns at ^ffere the forrender of the 
copyhold ellaie, ii an evafion, and a 
Dcgative pregnant chat be heard of it 
alcer. 100 

tDibetb. See Befenbant^ COO0, ViHt 

SnftDcr. 

4 

Aa order fur a caufe to ftand over inde* 
hni^ely does net imply, that it *i8 put 
olF only to the next tern. a 

A reprefentitive of a perfon, who had 
obuined la order to tax a bill, can 
revive it only on the fame terms, the 
oodertakingtopay. 114 

To bring a defendant into contempt on 
an order of taxation, yoe muft hare a 
copy of the bill athuhoafe, and the 
report of the fern at which the bill ia 
taxed. li//. 

In regard to difmifiing bills where the 
caufe It fet down on bill and an* 
fwer only, where it is fo fet down 
after withdrawing a repiteatioo, it lhall 
be diferetionary in the court for the 
future to difmifi with fony Ihtlliegs 
cofti or cods to be taxed, or with no 
colli { and an order for this purpofe 
dirvfled to be fixed in the regifter*i 
office. eS 9 

The 
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The pirties ioctreflcd in an oH«r for the 
appointioeAt of e receiver^ inke npon 
ibem (0 print it, with a reciul of ibe 
materitl fafb in ibe ctoie relevint to 
tbe order, end difprrfe it among the 
tcaaou: Some other partiet infilled 
ibii wai a contempt of tbe court. 
Lord HsrJwfh' held it to be no con- 
tempt: but faid, it the fane tine» he 
did not approve of fach practice. 

AI the manner of drawing orders here is 
of long Handing, Lord Harthjuir faid, 
he would not alter tbccourfe of them, 
but wilhed they vrere framed with the 
fame dmplicity as orders made by the 
eoutis of common ]aw« 489 

Oottdttrp. 

There can be no jadgmeot'io chief at 
commofl law upon a default, either for 
wane of appearance, or Ibr want of 
pleading; but after feianre 00 a rn* 
ti/i/tgfliMm, th« remedy lies tn a 
court of reTeoue. t} 

A is the podclCon of lands be* 

longing to an outlaw, granted to tbe 
plainiiH by tbe court of eichc^ucr in 
// ^8 


^opfS. 

T he ftatuie of tbe istb of Qaeea 
does not in tbe cafe of a pa« 
pis make the whole trad void, but 
only the term open an avoidance of a 
living which is veded in tbe aoiverfi* 
ties. 157 

A convidioo of a recufancy cannot be 

S ;ivcn in evideace again 8 a third per¬ 
ns under 11 ^12 if. againd 

papids, bat you maft prove the ^s. 

65 

The plaintiff, whilda papift, affgned an 
advowiba to the defendant for tbe term 
of 99 years, and having conformed 
has brpaght his bill for a re-ai£gnment 
of tbe term, fuggclling he bad only 
■lligned it for hiaCelf in trod, and to 
avoid the penalties of tbe ftatoie of 
5 I. and 1 Csf jlf. 15$ 

The defendant pleaded the Aatute of 
frauds tad perjuries in bar to ibe dif- 


eovery but by his aifwer admittei^ 
that ibt advowlen waiafligded to him 
for ibe pupofet charged by the bill- 

159 

Lord Hdrthuicit held, the pira mod bn 
ovcr-rule\l, being coupled with an an* 
fwer which admits the fafls i and was 
tnclinial w tbink, if tlie defendant had 
dcuuijsd to this part of the bill, fuch 
a fraudulent conveyance would, at tba 
heanng, have been made abfolute 
igainll ibe grantor. i$5 k 

Tbe afl of ta /fm. does not. In ihe cafo 
of a pamft, make the whole trad void, 
but only the turn upon an avoidance, 
which is veiled in the oniverfiiteB# 

*57 

Paplfts on their conformity are freed from 
any penalties they night oiberwife 
fuAain in refpcfl of their reco fancy. 

The protedinc nextof kiu are only inti* 
tied to the profits io cafe of delceots; 
for in cife of s purchafe or grant by 
a papill, they are void by tbo ftatuto 
of 11 ^ la fP. aio 

l&aroMcnialU. See ftettlemeitt te- 
f 0}C Kpanfage. 

A hulband by will difpofes of Jewefa 
which the wife was poliefled of in bit 
life-time, bought partly with her own, 
and partly with hU money, to his 
brother, whom he made esecutor a 
the wife inriiled to thofe which are 

J ivei to tbe brother u herpnrw/^m«- 

n. 77 

A wife, with refpefl to htr 

has been conlidered in ihe uuiure of 
a creditor/ and having a lien upon real 
elUte. yg 

The value of the jewels makes no altrr- 
atioo* 7^ 

A wife bis been admitted a creditor to 
tbe valse of her par/tf 6 :r»/diti npon ■ 
crult cJtate for payment of debts. fW» 
The hulband’s haviog ibe poHcffon of 

the jewels rriket no alteratson, where 
the wile has worn them as ornaments 
of her pcrlbn, whenover (he was dref. 
fed. idij. 

Where a hulhaod’s perlbnal eAale is not 
fudicient to pay hit debt) a wifiscan* 
aot fee up any claim to jewels, 
pUluresf drsling plate, and o'.Slt 

iriBkcti, 



trioketi. gim her before marria^. 

Pafr 104 

Where there h ao (rilft oe real e^Ute for 
pa«m«At of debt$i ^ widow i*;infiot 
come opon ir at 4II eveuti» to be fai'i 
ieJ her pmar'tit HAta. 105 

The wife U not barred of her 

walift bjr a devife of ilic nfe of all boof 
bold goodt, farnuore^ platCj linen, 
for life. 31; 

t^riianuut. See Irafte* 

3 uti 3 «. 

The of oDiformiry, Ut. fimr the rt^ 
ihcw tbat (be parliament i 
have from tbat period b^en of opiniuo 
that the power of malting coolHiution» 
in eccledaftical n titers 10 bind the 
whole nation was in them. 639 

Clrar from a; //. d» r. 19. chat both cbe 
King npd the clergy ihooghi it necef- 
fary ig have the amhoriiy of parJin- 
fiteaeforabrogaung p^rtof the anticot 
caeooi, tod ellablifhitlg fuch part at 
waa to remain in force. • 60 x 

|tanl Ygrctmcnt. See Agreement 

fbarot Cbibcncf. See drtriocncc, IDe- 

cnc^SSiti, 9grecmcnt> Jgxceincut 

oa dpdmest* 

hi* P. gave lier real and perfona? eAr.te 
(0 theplainiiftieqoall)^ iwiweeo thctiii 
nod on the death of one of the 

whole eftaie to 7- Cf. in tail; and for 
wantof futhifTuc to R U. in fer, with 
a few pecuniary legacies; and charged 
her real eUaie with the payireoij if 
the pcrfonal cQate Ihould tint he fuffi* 
cieoi; aW 6 y btr fbttsrcJ^ ^mve 
mU the re/t nud nJUtu 9 t h^r perJemA 
ejfate u htt hh>'U L. C.*j torn doaghitrs, 

37 * 

The coonfel for ibe refiduary legatee of¬ 
fering :o re:td the paral avSdeo .e of 
the attorney who drew the will, that 
be had exprefs dirctiiooa to give the 
perfonal eftaie to the three diughtera 
of L» C» • Lord Hrtrdwtrhf /ud, this 
lurj liar e cmjt 'Mhere ponl tiudeter r«« 
hi rtjJf theogh there m/rn/ime things 


hen' mdfich rnght male avffi /* 
rf/ffrir/ir. 

Cou .k of law and eqaiiy admit parul 
t\ idence in two caiea only* to afccr- 
uin die p^rfon^ wAere there are two 
of uc Ume name, or where there hat 
been a milfake in a cbriliiaQ or far* 
name, and is rcfiiliing tnifti rdaiio^ 
to perfooal eftate: ai where an execu¬ 
tor has a/mail legacy, and the next of 
kin claim the rchdue, there parol proof 
11 adoutted to afcvrisin who was to 
have ir. jyg 

Lord Htrd::t>ie dcvlartd he was not li- 
tivh«*d with lord CW/^s rule ol ad« 
mining p4rol evidence in doab^fnl 
wtlbi nad thar Mf. jufiiee Jrs/j, who 
aflided Loru Ceaiptr in the great cale 
of ^r»wir againft in which there 

was ao appeal to ibe Houfe of Lofd«* 
was, at iiAf of the fame opinion with 
him, but, 00 consideration, was clear 
the evidence could noi be admitted i 
and ihai alteration in hii judgment 
WkS mratiooed in the Hotfe of Lordsv 

in the cefe of Se/tiin$ and Arrtce, Lord 
laid, he was of opinion, that 
p;»r< i evidence ought To have been ad* 
miued; 'lod tn;<teven Lord y}y/^,wlicn 
he h«*<i beard ihe caolei bad aremorfe 
of iuOzmrnt at the fnine time he rc« 
j( ><c*d chr parol evidence, but the 
lloitfr nf Lu/us rcfuird it, as of mod 
niifcSrcu ui conrcquence, and xAirmed 
the decree. ih/d. 

'& he tclUtrix's charging the real eUn'e 
with the legacies, if toe perfonal is 
not fuij.:kiit, fliews her iotentlDn in 
one evwos totally to revoke the devila 
.of the pejfimai; and there beiog an 
alteration of her intention before Ike 
finiflier her will, the conftrufUoo ir« 
flic has altered her intenticn through- 
ouc, and the plnio'ift*is notindtled to 
any part of the prrfonal cilate, but the 
reuJae belongs 10 tJiv three daoghtcja 
of Mr. L. C. and Lord If^rdu/tehe de¬ 
creed accordingly. 375 

potfon. Sea IDitiiu AcrtKcf^ Sole- 

taiitnu 

A parfon can neither preach, adniinider 
the facrameatj or celebrate marriage, 
with^at a UccDCc from the bUbop ^ for 


jf TtUe tf the Tr\imp<{l Mattnse 
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the canons of i6ci are eaprefs as 
that matter. Pa-’t 497 

It is noi Qcirtlvv ..2 « A^.^.iHcr tn have 
a lVo>n tU» v:h'>p ly^ the Cia 

cei'e for c«T*y isuUr bu* he 

m^y (ufi^eD^i 1*1.1) wK^ro he 

irrreulir» n'u be iubiOi.*' u perur.'Q 
hit du.y propel!/. >00 

See tide p^crciltatfon 

A f«^'r.y '•ut ii wn JmHer f.ir ihc rc- 
p»ir« »»f thv pan'maj.* hou!c or O.iO- 
ccl» but 00; /Jr any (ujoaiuOa piirpow. 

*17 

He is in'uird lohoteH fnrrepaineg bairs 
and ou:«ligures (a 

pntscf. See S^fMXt of jFrauOtt!:nt 
IDrVlfci, SfTtto. ^ouitfl of iiattj 
^ctreroj 9 cquir((cu(c. 

Ar law, l/ you join the heir lod exe¬ 
cutor in an action, they may demur, 
othrrwtfe in equity* for t'icty pci.oti 
muU be a puny who is fic.cflar:!/ 
io, 

Where the reprc/entaiioci u conierilai* 
in rt>2 fpirnual court, a biSI may b? 
brought for a drfenvery of aflett againl 
the heir, without making to admini* 
a party. /^.V. 

A pcium who baa a legal Lntercft, nued 
Hut in every cn/e be a party, where 
tne whole equitable inierrll it alSgncd 
over. 35J 

Where a laortgagrc Sn fee has made an 
aSfoiute eonvcy4ttce, with several li* 
enuations and remainders over, if a 
per^ia brings a bill to redeeni, hemull 
make at leall the hrll tenant ifi tail a 
party, or otherwi/e the decree for a 
redemption cannot be compiete. 257 

If, at the bearing, a plainliIT waives vbc 
relief he prayi ngainJf n particolir 
peribn, the objedion for want of 
bit being a party will bare no iveight. 

296 

On a bill for an account of fees, 10 elU- 
blilb a right, you on A have all |:er> 
iJni before iIm c'ourt who hare a»y 
rccrnce to a right; for they will be 
ound by a decree h<irn<*tarrwi(e u 
to a judgment at law, which will not 
bind the right of a thLd pcrfgo- iha. 


Jn equity yoa may take ezerptinns for 
want of parties at rbe hr:iring of the 
caufc nr dennr. hot you rinnor plead 
it la .b^ieocu. At Jaw, alter ynithave 
SOfteup.^n the met its 510 

Where a party in a jSrfi caufe has ex* 
am;nea a great number of wicneflei to 
eUabliiu a particular point, the coure 
will uever luffer him in a fecond to 
contradicl what he attempted to prove 
in the iirH, as it mull uecviiarily in:ro« 
dace pe.'jiiry. ^yg 

Where one parly feta apn rKlc incon* 
fitlent with ihe Uile fetupby another, 
r!,ou^h iTC fails in kit own claim, yet 
h> may to havr.* ri^hcio fomr* 

U)iu«’r .hi* uiher's claim, jotl m 
tua: v .U the court will out deprive 
him of it. 

^Jttncrci rn^ Ses 3 (« 

COUSiC. 

/ttM$ inn partn^rfliip account, relating 
o> :ui p&rficular in c.e:! of a book* 
hrcpvr, will nut Lc fu .a thia 

enur*. 

Where i.ne pa: wr is on* of the king¬ 
dom, ;bc partner who U lv;lore the 
cokS! lhall pay the whole oT ^be joint 
demaad. jio 

pcrronal CS^tc, See S.tron anb 

A reflator gives his only daughter the 
fum of jOOoA at hrr age of id, cr 
marriage, and dirtiis rruitee« 10 levy 
mod raiie by mongage or Ulc <if his 
hods, together with bU perfonat 
ellatc, as (DU.h as will pay the 500a/. 
but that it Ihail not be raift'd till 18, 
or marriafc, out of the before men> 
lioned cttaie, ov lenJ, th^n rf wr^nsr 
hsitht m L: tJUu, J^ri 

MitrJtoxh held that the |Mrrr>na] eJlate 
was excepted, aud ibAt the 3000/* is 

n charge on (he real cAaie, 57 

Pitrlona! ellite is the naiural and proper 
fund for tbu p^yin'iit of debis, uuiefs 
Uirrv are expr^fs wo.^ds lo exempt it* 

58 

Where real eAate is exf ryfdy devifed for 
payment of dcbls, the pcrfcnal is et- 
CAipteu I bu. if (he real is not fadici* 
eaij th: jcrlcaal nud b: applied. 79 

A tcilaior 
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A telUtaf II to tbe reft lod ftfidue 
of kUlwdif cefienmu aid hercdiiA- 
Jienit» bit wiJl u* tbit the ion u«l pro* 
fin ftiall be «]ai}lp divided between 
A, lod S, tod aochiot feid ibooc the 
perloDAl elUie. By i)l tbe ruin of 
fTAmtoAr II wtU i« hwp the wordi 

aafi reliie to /bncibieg 
that vent before^ lod where ihs teu 
liter eelU it by the name of real elUte, 
CIA Bever be Jaid to ificQ bia peribnal. 

ids 

A timitltlm over of prrlODil efiaee after 
the death of ihe firll taker without 
iflitef ii generaliy void. yia 

Coorta of et^uity will carry the linitati- 
OQ of I perfonal diaiieJ» or traft of it, 
BO further than rbe judgn have done 
an the caie of legal JiAitatiooe of term 
for yean. 

A mareriil difference betweeo the pro- 
fin of I real and peHbnil efiate ; reata 
Bern eiQ beeone pan of the perforal 
cftate« bat the profici of the perfoaal 
eftatf are tha efiate iifelf. in the cafe 
of real efiatoa* the ibiog itfeif it oot 
difpofedof, but defeeAda till the con- 
tiogeecy bappeBt; perfooal efiate net* 
ther defceedi or guet to the next of 
kin, bit it vffied in the executor. 476 

Where trufteei have a power of felling 
real efiaie, and turniDg it into B)oaey» 
or keepiof it io land at their optinn, j 
it ariU be fobjed to the fame uuft la 
the perfonal efiate b applied tOt whe¬ 
ther fold or kept a* real efiate. 
who was iodeUed to the pUiptiff* and 
other! on bond, and felled ia fee of 
linda ii Lh($isjttrt and t«io other 
ooOQtiei^ aid alio pofieifed of perfonal 
eOace* wiili. that all hit efiate io the 
rcoiacy of LismEv, or a faiHeieot part, 
be fold ai foon u hb exccutriiei con- 
venicfiily can, for the payment of hit 
lawful debt! and Jegaciea and fiBOra], 
thea gim feveraJ Ipecifie legacies and 
t ^idare and prints 10 £• M. aid ap- 
pmtJ £. hi. and Zl. If. joint execa- 
trixes: Some rime after osahing hb 
will he iddi tbefe words to it, I gite 
to then all my perfoaal efiate not 
berein befire devlfed, and then exe- 
caced it over again in the prefeDce of 
three witoefics, whofe names appeared 
under it. 7 W per/m/ t/Mtt awfir 
will «i e ^he rv* 


#r«/fV«rr, m/ ^ ia rsr- 

mfralnm fht rtai tfiatt. 6x4 

Tbongh n real efiate oe ^ev'fed to ke 
fold, yet ifatell^tor hasdone nothing 
tocaempi the perfoBuli it (bill be pri- 
marilt liable. 6 t^ 

The rule b^ peifonal efiate lhall be firft 
applied, naleli tbrrearc exprefi words*^ 
Of a plain iotentien of ibe tefiater to 
caempi it» or to give It aa a fpectfic 
Irgacy. ihiJ, 

fMantatfons. See Cofanfea. 

IBita See 9 c( 00 iir» SHfenbant, 9 c* 
cm» IBuU, SItoara. Jhoticr^ Slltn, 
Cams of MiB, MpttUl 
fttgf. 

A plea to a fiaied teecont. i 

A plea of a bill for the fane matter over* 
ruled, where the lift was btougbr by 
the plaloiiCin a difierent right from 
what the former was. 44 

A plea may be good for part, and over¬ 
ruled for part, bur a demurrer mull be 
good for the whole* or vdd for the 
whole. Aid, 

A pica for not bringing the reprefenti* 
lives of the perfonal efiate before ibe 
court allow^, though lufpeded 10 be 
put in for delay merely. 51 

A plea mufi hrft be removed oot of the 
way, before a plainliiT can have an »• 
juadioQ to fiay proceedings at Jawi 

iiy 

I A plea of a bare title only, without fer* 
ting forth any con fide ration, will not 
pmted I defendant from giving an an* 
iwer to (he title fee op by the plaintiif. 

* 4 * 

Where there b a plea which covers too 
much* It may tUod for part and be 
over-ruled for part, otherwife as 10 a 
demurrer. <84 

The defendant pleaded likewife a fiee 
end noo-cliim, in bar of the title fet 
up by the plaintiff: X#ord Hardaich 
over-ruled it, becaufe the pendency 
of (he fait here* aa It was « proper 
matur of equity, hu prevented the 
running of the fine. 3S9 

No exception can be tulcen to an aafu^r 
whilll a plea ii depending, for thac 
nail fiffi be removed oot of the way* 

190 

Oa a plea of a purebafe for a viluablo 
confidcntjca nitioa: neim of the 

plainii i 



*1 title, It»Tufi Mt CO arer, 
chas the perfon who coofeyed «a» 
Iciied, or prrtcuded ro bo (<IM« wkco 
hr fxecQ jd 'be purchtfe deeds; bor 
whr^ a pBi chafer feu np a doc aod 
HOC .lain at a bar» he moft aver that 
ih (ellrr «vat aAualJp feifed. 

^ ptf'rh'if^r't defying notice at or beJ'ire 
('•c raecutioA of the deeds it oot fof* 
ft:*- at i he mod aver that he had none 
at or be/ere the paymeoi of the osooey. 

iM. 

0; ^lobillm fOt ddlhstn 
S-' d^'intfiujicc> Jlegjrhe I't 
Cla* tieUco 4«narf •«< 

Ct Moi‘^((lng!^oitioito iho 
mtu o> 0<!bca un.KvCruS, ^cii- 
fohia it* itch littcrtlK, Aucute od 

INnn ana ^cme. 

Eve' liii.e the cafe of Pere^/ verfat Pav- 
/r/» it hat bem the rule that where 
there it a pordon to be railed oei of 
Uod, if the perfon diet bcibre the dap 
of payment ronci, it llakt for the be* 
oed< ol the h'ir. 151 

A rr^fooAble diftinflion may be made 
from that cafe, between a time of paf- 
oenc that appeart to have been de* 
rivea from me circumitaocei of the 
perfon, iiod Iron the clrcOBdaacet of 
the iuni. l|i 

It it pruoabte there may be (oBecotomoo 
Uivyen who do oot know, if a portion 
11 charged on Undi that it will hale 
in the inher*rance» if the perfon diei 
be ore time of payment. ihJ, 

J. C. by will ere;.ted a term of looyeart, 
IP truft OQC of the reott or by lonrt- 
g4ge to raife pornontol 100/. fbreach 
of ibe daogbccri of hit Ion 7 * C« pay¬ 
able at 18, or day of marriage, and 
6/. a year for their maiDteaaoce dll 
thevr relpeOive pordoni became pay* 
abk» with a provifo that bit Too T. C» 
nay make a joiocore of all or any 
partui (he premiUti, and alfo a pro- 
eifo mat in eaie luch perfon, who 
ibail be next in reniainder expefUnt 
oe (he terB of 100 yeert, (ball pay 10 
the d lughten of 7 *. C. their portioni 
oj too/, before or after the fame are 
dye,theo the termof looyeirttoceale. 
T. C« had two daoghtert biat no ibo, and 
|e;t a widow wh> had a joiniore of the 
wbolc C. the grandleo 


of ibe leftator by hla faood Ibo la ^ 
come teoaot in tail ondcr tbe wi!L 
G. ff, tbe davgberr of f, C- who Btr- 
rkd 18 yeart ago brooght the bill to 
hare her poriioo railed in mediately* 

Tbe poriiooi ttanot be railed in the life- 
time of the jointrefi Ibatto afeftber; 
for when T. C. cxeceted the power, 
tbe eftite anrie OQ- of ibe will of J, C, 
Old it precedeoc cj the too yean ternt 

The ctwn in Bodem cofet have tboogbc 
it hard to raile daogbtert* portioni ia 
the fitbet'i lifc*time» and therefore 
have refoleJ to do it: In ftill more 
modero cafev, where tbe porijon waa 
large, the court have refuted Jr. in fa¬ 
vour of the remainder-man. 

Conveyanerri bow are grown foeaviioui 
ai to ialcrt negative wordti to preveot 
portioni bripg railed in a father and 
Bodier'i lifc-iiroe. 

Tbe BainBoance here it a prefent chiigt 
opoo the eftatf, and it nut poftpnncd 
till after tbe term comet into polTcinoea 
lb that Btioienancc lunt on dll then t 
aod no barm cinarifefruiB mortgaging 
thereverbuo. at the arreatt mutbefa- 
defied ihe mopicol tbe term cobci Inio 
pclTelBoo. ib;V. 

Tbe defendipt cannot redeem the term, 
end exooecate tbeeflaie. withont pay- 
ipg loitnd for (be portiooi from tbe 
dmc they became dee. 158 

Where a bulbaod makei • volnntary af- 
bgnment of the wjfe*i pordoo, the 
vuluoreer 0«odt in his place oajy i 
the fame equity io regard to evecn- 
tort, aad the lame at iftgncet of bank* 
raptt. 4^0 

Where a term lor raifing poriiooi ii« 
placed after an eftare (ail,wbith fliould 
have been before, tbit court will rec¬ 
tify tbe mi ftake. 437 

Pwiffm oot only impliet a fortope eat of 
(be Uiber't edate, but may allb relate 
to what tbe wife briaga with ber in 
marriage, and aefwera lo the word 
A/so^ie. 5*8 

t^olnrt osib CyeottloR tbtrcDf. See 
•ing, ^c;oii| loinsute. €«pe^ 

A belbtnd by marriage ardcles and ftt* 
llcBCPt baa apowfr (odil^feof are- 
verfiopary iotcredin ao edaie, infgek 

proper dona 



A tf thi Principal 'ilatleru < 


prep9rdonsai))efltoii!<l thmkfit««oog 
the iflije of the m^nugr : ht by will 
MtgMi it to lii< wire, to Uilfore of 
infoc'^ lbare$ai (Kc pica fen bet weco hi» 
fbn anJ i!.'»ugbter. T^u it Hat a fc:L'rr 
fj' »n 4 fot lr«nffni<IibJe to a 

tbirJ perfon. bot couid beexe^uird 
by the hulLind ooly. 8S 

Cp iK having a poiver to charge bis wife’s 
cClsie wivh aooo/. gives by bU will 
500/. a«pirce to his two iiders. and 
dies in debt to the pJairttiJB : con« 
fhipted »% iiie perfcaai eft>teof f?. //' 
and where ihciv .*j ..«. *• *('•#(?/€• 
ferveJ (o a perfon (err icch ufes as he 
ihail ai'^iri.K i ihi^ n>;.kes ji his abfo* 
IgtetfiitCp prid gives bim fvsh a do- 
Alio ion otei iv as will iui'jcU it to his 
debts. 171 

Though 9 noucr to dif/^efe by appeinu 
A.ent of A ret ernoii in fee Ue not made 
ofc of. yc; U fl aU te alTets to fativfy 
fpeclsity crediKT*. ii'fl. 

A powi» in trutlecsofraidng portion r bv 
rentSf Of hy n>or(gagc, is no rcMfoc 
for pfUpiring the r«ir..ig, in o^d-r 
that the) ersy make tnclr ciiCiim.355 
A^'he/e there is a piwer eiip.tplf>g l:*uJ 
with agrou fnui. it io^.^rrls iDicfillcr 
courf:. 3>ti 

A wife tn cafe .*.e forvivtsl b^r hufbaod, 
and iflire were tm )uuRgfr clii!Jr»:>, 
bfid a powir of diipubng ol 4CC0/. 
by dccu or wi^ executed in thcrrelcnrc 
Ot three w'ltnclics ; ned this (utn u.:s 
a charge on the real efl«*»c of the huf- 
band. l!fiir«rc her iccuod A«*/ii3ge, 
ilie. by r.r .icici cxfCMted in the prc 
fencer f two w itneiUs only, appointed 
acooA t.iii of the «|*xo/. u> be i<r 
tic vkoi her inifr.urj btlb.'cid; vhe 
reoiainlng /. ibe dilpolcs ef by 

wtl)| hut ones nut exrcotc it in th? 
preknee of ibite wJtnf^:c^. Lord 
V lifld. iha. ibe articles acre 
'A good a]'ricin«xncnt ut the tccoH 
Sot the bci.cdc of her ftccod buiband. 

4'4 

Though the appoimmenc here was snac- 
curetdy r.tpiefird, and In art infmoia) 
IcaflDcr. yeij being executed for a va- 
iu I ic. conli^U ratioo* this eoun will 
fopply ihedcfeti. 41$ 

The wi*l ui)dc( whi* h the acoo/. isgivee 
a WnavriQr ai/j tjShtM, as it has 
not punued the power, hy being ex* 
ecQUd in the prticoce of three wit* 
ncfTcs. is a void appointmentf and 
hnks into the real eiiate* rM, 


Whoever takes under a power, take’ 
from the grantor, and not from ih^ 
power itfcif. P.ij^e c6$ 

Nothing is more ccrialB in law than this, 
that when any ad rs done uDdera|Mfkver, 
that iti is deemed to be done by the 
grantor of ebe power, and to have ica 
validity fropi him, and not from ibe 
ptrfoD who executes ic» 661 

fSfciAcr of IScbctacion. See Scboca* 

Cioit. 

fdoGbflitv* 

fo equity, no(nltbda*'ding a doubt of 
Lord Cacc/cr’s in the CAate nf ytttSfin 
verlut/maw., 1 f>. tr, 5tis. u is 
OiW very Hull knov n that a i^ih li^ 
may be both f'^kalcd andafTigocd. 410 

W'hf're either real or ^rfbnsl cllsie ii 
given upon a contingcnvy, and that 
cor itigcney wtesnot uke Ltlecl in the 
lifc ujrr of ihe fiflt devtfre, >ci, if 
real, h r heir, if pcrioi^nl, hii cxecu« 
tor, AiiS be inutiud. 611 

^elTfCisgu, Ike cf Hfutira* 

t;OA0. 

Ccar^s of Uwns well as courts of c^^uliy 
w:J» A :Jtc a A' n'j prvtunipiipti ,*1 fa¬ 
vour (d a poi4» ut sj vu^r*. Oy 

V^rL'titatiou tOd 0; C()<^pci. 

Where 'Lc:< are Itvcr^l M-e of 

a prv.cn cal ion, uno i»**. j ut all 
agree, ineie can I.e uo m<rMicsin*n» 
bo in me vale of jnjii: »v tore 

frvvran^e, they mull all vgu** ei ou aA 
eaa be dope. ^83 

Wbric there aie parceners in an fc\uw- 
loe, who cannot agice in ooe perion, 
the court will dite^t chem to draw 
io'.s who fbali have the frp preienta- 
tsoB. i^«4 

pK^iimptidAg ia Cqufcg. See tyS- 

p}(Dt0 anh Cligpibiugf. See ifetS- 

uitea. 

pimfa. See Contempe, Jnbntij 

Sieuhmeue, IDcfcnhAnt, 

Where an aitacbmeBt has lAToed egtinft 
a pcrfoai aad the fberilF takes a btil- 

boad 



«/ 7i^t ^jiht PTineipel luafUrt* 


boo 4 for }iU appeannce» tad deltters 
)l to the piaintiff, the Cbor; will dif 
« rule mtde up^n the Jbertff to 
ilif w ctore why he doei not bnag iq 
the body ; for the pItlAtiCii net with* 
cot remedy ; »% he mtv moee on t 
rr'fiiii returned for t melTenger to 
the cOQ&ty where the perlon lives. 

^ P^tf 507 

3 m p. $ee 

iptiuWt, Ihirrbircr. pur^^fe 
ncr bee Sgretment} Aetiore of 
/niibe anb 0rr{tttfcf. tfaicMon, 

jfatticrano Aon, 

CroO. 

Where t parchifor htspren t foil value 
/or SB elltie. the milhkeor ignorsoce 
of fome ot (he p&rttci to t convey- 
tnce 0/ tbelrd itm urrfer s mtiritge 
fctllemenc ihsll not tom to the preju 
dice oft /sir purchefer. 8 

!(t sgraaiof sn elbteby the crown, there 
was a referv^ilon of all royoi mines} 
the de/enJaoi agreed to porrha/e thU 
edate of the plaintifr', bat rrfurin^ sf* 
terwArds to complesT bis purehule, the 
bill it broogbr to csrry ibe sgreemcDt 
into etecatioQ ; on s reference to a 
Msfter, he repoiied it wni probable 
theresre foch nj(oet« and therefore tbe 
pisintilf cannot in«ke e good title. 19 
On eircepugnt to tbe rrport. (be court 
tllowi^ them, and fsid as there never 
bad been an exertion of (his right in 
tbe vfOwQ in a lingic inllunce finer the 
gram, and no pojCbiiitv there ever 
Will, it w<>oId be uf mifehievons con- 
feqnence to odentt it to be an objection 
to a title* ; 

5 * devices all his real and perfoaat ' 
eltaU toG. hif hetn, charged wiiii 
tbepsymeotof his debts} ibeploin 
lids who ire bond ereditert, never . 
iflted for their principal, boc received 
their inceivlt regularly for 16 years of 
G. the executor, who during this in 
tervtl Bade feveral Cotes of the teda- 
tor's eftaic $ it was held by the Mailer 
of the Rolls, that the bill bronght by 
the bond crcditori fholl be diimiM, 
and i pnrchiCer Iboll not be diC- 
lurbed oficr 1 ^uict poUefTton of sd 
7 can» i I 


A («*(' emrnr, tbongH made after Bir- 
riage, yet being in cnnfideraiion of a 
porii..A (hat was paid at the lime can- 
n»( he impeached by fobCequeot ere- 

^ ^ ^ V 479 

Wiu*rr I purebster hts an advantage by 

tbe dropping in tif lives, ihe coort 

will dired an inquiry, what incereft 

was pe>'}xr to be paid by bin on that 

account. 489 

The dropping in of Uvei on eftstes In (bo 

W« fl ol £«^Awi^ is not confiLiered as ic* 

ciiiental, but as part of tbe annuat 

produof ihe eAntes. 4^0 

If (be purchnCrr under 1 private contract 

d«»f I nor pay ihr purchaie m; ney at ■ 

tim** fixed, he will be chargeable with 

inicrefi* a« nc mull bear any loCs; Co 

fo l.kewlfe wi.j he io.irled to any 

i that tfrireJrum Ihe eiUrr. 

A pur hafer maoe an *.h;rtt*nn 10 a ilrfe 

tor wane gf s drru. n hico h.ia been 

tnrohed at a piih:i.k nihve, uj. coahl 

not be fou K^; a o py 01 ic uUfn irk 

i6te« atiellcd lo he atrucone b,* live 

wtinefle*, produ rj t,\ court; Lord 

/for/^%arwfr WX1 «'f<tpimon this wou'4 

have bevQ fulficjen:, even vriihoui an 

nucdiiioo* 541 



tSeal CQate. See PeeCotuI Sebeo. 


T T ^ H K«’ E mnoey is given to be laid 
V\ out in lanus, and when bought 
to be fell led on luvh and Cuch perfons, 
on a bill brought here the court is in 
d:ied a purchaCe, and ihe profits of 
til* moT^ey to go as (he land iifelf, tiU 
purclialed. ^69 

Wht'ic there is a direflioo by a will to 
I urcKale a pariicDlur ellaie, which it 
(•lirrwsrd< Cwailowed up by ao inun* 
daiion, ihr money fodevired fhall not 


go ro an execacor, but as the rents 
would have douc when ibe land was 
purrhaCed. 

AntieotJy they were fo tender of landed 
eftaies. Out ihe ibciiif c<*uld not even 
In tales of ibe cruwa exieud (he Undi 
of ibe dcbior if his chsi'Ms w'^re de¬ 
ficient, and h) could be cn.ide ap|>ear to 
tbe fbe riff, 43; 

Where 



^ YahU^iht Pnneipat’Mitten* 


Where retl eflate ii given to a devifceof 
pc/foaa] for the paysuat of debit, it 
it iflcu. F^i 566 

Witctntt* See Aeatote if JLimiu^ 

Urn- 

The eoort hai not a JnrifilifUoB to ap> 
point a receim nnltfi a caafe be de« 
pending. 

The cafe of Ideou nod Innaticki bat \mo 
infifted on ai a fimilir ei(e i bat the 
jnrifdifltoa wbicb the coort excrdrea 
with refpedt to them, it 9 pankolar 
one. and ibeicfore not like tbepreicnt. 

Sccigaifitici. See nnder ifecccirl* 

tieij 

IRc^obett. Sec Common Suabe^Pj 
CQatci fa ^cuuiU 

Stiemption. See ilpoitgage. 

Equity of redemption may be conveyed 
by bargain and Tale. 15 

BegfSet 3 S- 

The plaintiiFi n jodgmenr creditor, upon 
an cllate io HkAMefnt^ pray* 10 be let 
in upon it preferably to the defend an: 
a mortgagee of the fanie edaie, oa a 
fuggeftioD be had notice of ihejodg** 
nent before the mortgage wu exe* 
cuted. The judgment wai entered on 
the lath of Afarcft 1735. but not re- 
giicftdliU the laih of ytute 1733 > 
the mortgage waa made the 24th of 

' 7 JJ. 

There bmngoaly a dcfendant’i coo* 
fei!ion of notice proved, in direCI coo* 
tradiflion to hia aoAver, and contrary 
to a pofuiveadof parliameot made to 
prevent perjury 3 Lord Hardeskke de* 
creed, fo far aa the bill feeka to pod- 
pone tbe defendant*! morigag^ U 
Jhould be difoiincd with coda. 373 

The revider a£l ii notice to every body, 
t'ld ihe meaning of it wai to prevent 
paroi prooit of notice or not notice. 

ikid 

2 i la only In eafee of frand thia court 
hare ^ke ia opoa tbe thongb 


one ineambraace wu re gifte red before 
another. Fm^ 173 

Apparent fried, or dear aotice, would 
tw a proper gronnd of relief, bot faf* 
pidoo of notice, chongh a firong onC| 
wjU not jn&ify the conrt io breaking 
in upon an aft of parliament. 276 

Bebcaring. 

A canfo OB a rehearing muft be opened 
aa a eafo« 30 

Lord Herdwkh thooght a ddendani ma¬ 
king a ofoal depofit on petition for a 
rehearing waa a great hardiliip on a 
plaiaiiC, nod not aa adequate con- 
penfotioo* 138 

Yen rnoft makes decree complete againli 
a defendanr, tboegh he naa made a 
default, bel^ you can petition for 
areheiriag. 151 

BcSraiift on ^paerfage. See flpat* 

tisge. 

A term for year* created in a mirriige 
j'rcdcment to pay if one child 6000 /• 
if two 6000/. to be equally divided, 
and if three or more 6000/• to be 
equally divided, and to be paid at 31, 
or marriage, provided if any of the 
younger children foonid marry >0 the 
rathev’a lifo-time without hii copfent, 
and after bii death wichont eonfrntof 
thi wtthrr, fneh child foould forfeit 
hb or her faid intended portion, to be 
dikribtf ted amongft the red at the age 
of ti, or mirriige, with fich \ 

with a further provifo, that if any 
foch child Diould marry vjiib^t f%ch 
or die before 21, or marriage, 
w/r^ (Mjewft (he portion to be divined 
amoDgd the furmorr at ai, or mar¬ 
riage, teirh rwi^. Frances ^ one of 
thedaaghten married with Mr. Ben^ 
th/» Viithwi the tmtbtr'tceu/ent ; aod in 
the ^aufe before Lord TaOet he de¬ 
clared, foe waa not iniitled to any Ihare 
of the looof. another daughter died 
after tbe decree before ai,or mairiage, 
wherenpon Mr. Bsnd/P in thought of 
hbwife, who b 31, applied for ber 
diftribuiive foare of her fi(ler*i con¬ 
tingent portion. Lord Hat^ickt wai 
of opioioD the wordi under the mar¬ 
riage feltlement, jneb efuld ess married 
noitbrnt the t—JM fmuld yvr- 

hit 
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fvt Ijif faiJ int/MJrJ p^rvtH^ 

the vjMe iatfr-fi t^eh rhiU «'».v«y 

unW tki Jtitltmtt re^ntin^r 

ftnimifMi. Pag!' 

Seboutfon* uccfer CQill, Bcbo 
Cati'*11 of a romI mi yyaer Cftfitt 
"%uit foi ^cavo. 

IBule Sfe 9111 9tmt, IDfpofltfons. 
4ppc.ilo. €aCc. €rcum« ^»fcnCM 
ant. ^^ourtof ■^AnutTt ]»bn(tp, 
^cmuricr |dtC4j Glrit 
of Mtivt fatfaa. 

NiceiiftinAmnilncftfct are to be ovoided* 
for rhe nore geacril a role u» the 
better. ^ i 

Oeneral rulei oaght to prevail* though 
io thcc^fe 01 creditors then lei vea. 4) 
II U not j general rule to fei aljile every 
^ purcHjle ni4ie by a irulbe of j pj^r* 
or of the whole of trull etiaie. but 
mud depend tt|y*n cir^umiUncei. 5*^ 
It ij an ellablilhed roU im>w, that if you 
eied (0 proceed at Jaw on coming io 
of the anfwcr* your fuit here mull be 
difiDiireii. but on dropping :h4t p.irt 
of the bill which prayed relief, the 
court allowed the plainiid* to proceed 
at law. 

Where deht< and le^a< its are by a will 
direfled to be raifed by rvcU and pro 
Ala, or by Je.iling or mortgaging of 
the Jind; thii rcartfios it merely to a 
pavmeni out rif rents, and the court 
cannot decree a Tale. 105 

Lord N<rr 4 i:we/k recommended it to ib«.* 
parties to apply for a private ad 
of parliament to obtaio a Tale of the 
teAaiorU real edater. 106 

Where theie ii a dilpute >s to boonJi. 
ries, or unity of poiuBion, a didcnJ* 
ant mud fet forth how be is in titled. 

Its 

A perty who is at liberty to furcharge 
and filtify, is not mttely cocAned 10 
errors m fad, but may ukeadvaota^ 
likewife of errors io law. iiiJ, 

Yi/O may at. the bar pray a particular re¬ 
lief, though by your bill you hare 
prayed a general one, 141 

Whoever comei here for an account of 
rents and prufiu, prays a difeovery as 
lACideot to it, and fur that reaiua a 

Voi.li. 


• feed SB t cannot demur and phaJ to 
tbe lame matter. iSi 

A eo-dcftndani*s adiuinioD to the ad* 
vantage of ihe paiotiff’, will not ruakr 
his '.*lebetter. 

Where io a crioinal profecu lOd the pri 
fonerto llreng>bea his charafler rn> 
ten into particgJir facts to fupport it, 
the prufe.uior may likcwl/e examine 
to particular fadts. j 

Wliere the general life or cofivcrfaiion 
is io iGur, the perfon mud be prepared 
to invalidate cbai evidence, otherwili* 
where it coinrs in colluteralJy. 3411 
Jf the pi liniiff*produces the order for a 
to rejoin, and an affidavit 
lowe of the parlies bring out of the 
lcingJi»m, the court will not difmifs 
bis Bill for want of protceution. 60^ 
Though a bill Uts beendirmiflcd for want 
of Itit h order anJ affiOavii, yer upon 
producing ibciu afterwards, and pay* 
mrnr of cofts out of purle, tbe court 
w'lll retain it. Uid. 

Oh motion to retain the bill, the plain- 
lifl maA Ihew that the order for the 
to rejoin was dated before the 
notice codilioiri, iiiJ, 


diHi6f.i9ton. See CrufiA foy rdffliig 
Oriughtcra’ |bo^rfon«> dcc.fltib 
mcm of iDcbtu. pofdotit^ 

9Dtuiptioii» CoRbepaoaG* 

F IV£ hundred poandt given in a 
trll4ifir*s life-lime, is a Tariifadion 
for the fame funi left in his wilL 48 
Where a tefs fum is giveu under a will 
tnao under a letikment, it is not a 
fatisfjUioD of a greater. 58 

Though ii is a rule, ihat a legacy greater, 
or as great ai the debt, Iball be lakeo 
to bea faiisfictioD, yet whcje ihere u 
a prefampiion the teftalorS intention 
was ochcrwife, the court in late cafes 
have leant againd the rule fo far at 
to hold it not 10 be a faiisL^ion. |ot 
By a conveyance on the i^.h and totb 
of ftbruaiy 16144, ni^de on the feeoed 
marriage of fPtdiam Lord FJf/tdt cldrft 
fbn of Cew/e Marrjnisof Mr£/aar with 
Lady ht.vj there was a lernr ol 
y y $00 years 
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ffic ycxrt charged Oft a9\ 

the Lni» in N•itim/fhaMiJbifg end Twk- 
J/^:re cutnpri^v'd in the marriege fectle* 
aen(» in rrul) thacio ceferhereftioald 
be a fiiltire ol idue male of ihU mar- 
ri4?c. the Kuneea after theeommeoce- 
n» nr ilicreof fhio!iJ Mife* If bat one 
daagh**'r ro.ooj/ if two or more 
e;,Ooo/ eqojlly to be paid to them 
et their age of t6» or daya of mar> 
r! ?e. if more daoghtera ihao one to 
have 10 e^pte.'O maintcoance iDI 
IS, and ererwardi 300A prr ee«« 
to be puid at M/fZ/.v/nMj or 
which Ihoyld drJl happeo after tne 
commeneemcnc of the term ; 
er it l^fJs %f iHh'nitimtf Jt- 
Jifmi f iht •iMi^^hur /re.** L*r«/ El/ttil 
^ m xrf 4 t M tift 

tbr $00 VM17 UTiH ^lii 4$ 8 

Ji/4ife>Crw^ by a conveyance of the 
j 8 and ad of y{mcb 16i>4> did in con* 
lid^ration uf hii name andfanily* and 
tofupport tne fame,in cafe neiiberlie 
nor hi I font Ihoiild leave any iffoe 
m lie. lettle the faid premt/Iea on Sir 
for 99 yran. if be lived 
fo long, and to bU hrd and other foot 
IQ tail male, with feverol remaindm 
over. 459 

t7<«fgr bring Hkewife feiled in 
fee nf fever driUtes io other coon tier. ! 
a ad I'.* reveriioa in fee oi divert ma- > 
non o*' the deicn of the now Mar> \ 
ehioneu ^•''•vagei* oi and of j 

ft /ff.i fee fi'iu rentf on the death of \ 
Cienr'w Q^een D.-.v/t^rr, made his 
w 1 (be tyth 1691. and ibi're- 

bv g4V'e his hoafe at yf/Ta* to hii wife 
(f»jite* and alter her dcceafc 10 Lord 
£LirJ and hU heirs; and the fays. 

iff tiil mj ifwMt H 9 t it 

ibi^jrfiUatiHf kluL' *.t «y iiMrr«Vi^y. 

/ fit ft ibfm /a Ltr^ P- o*/ MMft tbr /v^7 
^ hit iv/f, <w / /«■ ttMW ^ yk^b 
ft nty t/aa^b/ei’ iM. 

Afe) ftft G'W.'jr died withoQt any other 

ilfoe male than Lord Elaiti, who 
proved the will, and being leiled uq« 
der the w\U:a above, by irate and re> 
leaf? of the lyih and i^tb of AJay^ 
169;. declared the ufesof a recovery 
ofi4i>ds in the counties of S'm/b.iMt. 
Amv. IXrht. i-^kf x5f/>,/Zr- [ 

yr* ai*e 52tJ*y. cu Ictooini and his i 
||r:ri: an>i by \:t*r and rrira'c 01 the 

and 6vb ol Ai^rt^ttU 


H^/lifim fettled the lame fudr to bin* 
feif for life, and after bis deceafe 10 
the u(t of fttcb perfon and for fuch 
cdaic. as he by any writing in the 
prefenre of three witneSes. or by hia 
will fignedinthe ramemanoer« fhouUl 
d^laie. and io default of fuch 
iflue to his daaghters and the heirs of 
their bodies; and in default of futh 
iflue to Lady .5M#(fs/r and the heirs of 
her body; and io default of fuch i/Tue. 
to the right heirs of Matyuh Giw^ 

^60 

J/vryw IKtHiAm by a codicil dated aoth 
cl 1700. reciting ihe recovery, 

devifrd all his faid lands to his exe* 
CQtors for 500 years, on truft to raife. 
io cafe he bad nofbn, thefum of 500/. 
a piece additional portion fnr rat h of 
hisdaogbters. to be paid at i6. or 
marriage, and fubjefl to the term de- 
vifed the faid laixJt to hit firft and 
othe r Tons in tail mrJe, and in default 
of fuch iflue, to remain to fuch ufc 
and for fuch rUaie as are thereof de¬ 
clared by the re I ufe of the 6tb of 7*^ 

f/rVA 

Co May the 51ft 1700, flfniyai/ rfVb.tm 
dieo wi'hoaiany iflue male, but by 
hiH CrII C.ady had iflue La/fy Jrrit Bruce^ 
and by hia fecond L.ady EjPk, Lady 
and Li«dy /V.r^y .W'#7A*. 

Sir Giwjir Sa .V/Zr after Marquis 

deceafe entered on the lands in Mr- 
rr»y'w*4i r and Itrkjbire, and re- 
ertved ibe rents due at Michatim/u 
1700, and has ever fincc paid the main- 
CeiJknce of Marquis H’iUUm*^ ihrca 
daughters, till the Zir.> tiaj next he* 
fore they arrivtd at their ages of 16 
years. 

Mr. Jn/iut Traey held that the lands of 
which trilfiam Mtctjttif oi Hab/tijtwzt 
feifed in fee. and deviled to his daugh¬ 
ters IQ rail, were not fucb an eflate of 
inheritance i% tvill be a Utisfidion of 
the poriioDs for his daughters by tho 
fecond wife, hecaufe they claim thefe 
JVtds by purchafe, and ibe provilb in 
the marriage leitlement reflraioa the 
Miisladloo, to lands coning to the 
daughters by defeent iroin iheir father. 

ikU. 

The vtlnaMnn of the lands defetading to 
the daughrers from tl^ir father, null 
be Bride according to the value of the 
lands at the time of the defccot; for 

tM 
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rilt the nliutiea mt<k it eanooc be 
knewQ whether they are a full or a 
partial faiiifaition. y’e^r46i 

The Jaods defcended from MarquU />VA 
iiaM to bb Uaagfacef sa uii» are not Aich 
«a elUtc of inheritance as u withio 
the meaning of the provifo; for fucb 
inherilance was jd tended as ta of 
ccrrain ealue» an eiiaie of iaberiianee 
in fee fimpk* 

The reverlion in tail expeAant on the 
deaths of Lady Dowager Hsii/ax^ and 
the lite Queen DowagiT, are not fnah 
ellaifs of inhericance defcended (rom 
Marquis as arc within the tn« 

tent of the provifo. 463 

I.ord Chief Juftice Aa/r, S\r y-ffi/A 
^yA and Lord Chief JoAice kinx, de> 
JIvered their opinion in coorr, whirb ] 
agreed with Mr. Jullice 7rA/s« and 
Lord MiuctejfifU concurriog, gave 
jndgnent accord) ogly. 4fH 

lit moll cafes a father will be prefumed 
to have paid the debt he owes a daugh¬ 
ter, when ID hii life-iiotc he gives her 
a greater fua than he owed her. jaa 

^CAttbal niin Jmpcttituiut. See 
Prpodtioni. 

i^cuvUlen. 3lub0ment8» Matutto 
dnb ttecogttiCance. Sre 
^ncttmbjuneeOt aod 

None but a parehnfrr of a pony 

incoinbiance, without noiiee ol inter* 
ficdUte ones, can tack it to a prior. 

51 I 

iktparate ^aiAtenance* See Varon 
ann jfenu, Sgccaiwnt on #4r- 
tiage. 

I^Ofd Rjwiby will gave an annuity of 
50/. to the plain tirl\ who afterwards 
SA 1726 married the defendant Fi'Zfr’, 
in 172S they agreed 10 part; by a 
deed of reparation tbe huJband cove 
Banted to allow her 14 /• /cr out 

of his own rlUt«, and S4A more 10 
be paid qnarcerly out of the annuity of 
o/. and I a/, a year to his daughter 
y the plaimitf tor her maiurenance, 

30 ba paid quarterly, Tnc bill U 
brought agaiciil the bofband, and 
«trr/irv/ ■ creditor of his, dnee (he 

Oxccutiofi of ihe deeJoffeparatcaiaio- 

Uiiance. to have the truAs of that deed 
ffrforiaed. iwd /feriwicir JtfrttJ ' 


Wrsjv//eg rv the •/ $hc Vdl <m 

tffAiiti tbt hufiand ; and at t$ 
tlntt h rtkaft hu tlaita *^t* 

thf t*nMiutj uH Fh fiaiittij bodi paid him 

h, 9 Mbs. 5 * * 

A. intiOrd to 500/. snarriei whllft an iu* 
f&nt, the hufband by deed after mar 
riage agrees the ^coA IhilJ be to hn* 
feparate ule for life, and after her 
drub 10 ihe ilTye of the marriage ; in 
the deed was a 'provifo, empowering 
(he truileetolend a partner the who!c« 

(o tbe huihsnd; he lent him the 300 A 
and IB 14 months after he became a 
baakrupt \ tbe irudee brought his bill 
to beadmUeed acreditor, Lot^Hm-d^ 
eWc.k Mcftfdt Ut Jh> 9 tU etme /• as a 
ttuirr tk»’ /w tlsc smwy 

hti paid in tU kufiashl. y 10 

lis leparate main ten inces the court mull 
be (Jtredled by judicial dcTcrmioaiioni, 
and not by wktt they think of them 
i 0 their prira tc J udgaent. 5 60 

Sentence in tbe ecelcdaOicui Coucc. 

See iftpidtuai Court. 

jerqueQratiom fee under STcmc, 

Alter goods or a real eAate are feiztd 
upou a fequcArattoufor wantof an an. 
fwer, the piaioiil^ may Aill proceed, 
till he has got the bill taken pn m- 
/(fi. 13 

A fequeftrator is not tntided to dr. 8./« 
a day as a ftated fee. 54a 

Amlemcne before A^itn'dge. 

VAere a bu/band by a feitlcnient before 
marriage was obliged to do i pariicu* 
hr thing for the beacfic of the witt.% 
and he iiid a thing equally faiisJkdIory, 
'hr court will prcluuic a hii^faCtiou 
by itnpMcaiinn. 63s 

A wile, who bf articles before inarrugc 
is by exprefs words barred of every 
thing Ate oiuld chsm out of her Jiuf* 
band's pcrtonal ellate, by ' 

/dtif, ^ AswAw, sr Ofha vnjt 

Jneidtfy boi w n.‘bl 64 ^ 

^cttlniitat after ^^ntriagf. See 
Sgteememo og a^ctiagt. 

A bvlbuna wOo had 1733A (lock dr- 
viied to kim alter marriage, veAs 1 
in trutlecs tor the bcnehi ol himiL.i 
for life, ol nil wife fur tile, and a( 
terwards Jor the nencht of his children. 
Yy a 
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Thf It 4w/// Uth «; /• crtJi^ 

ttt ki'/'tre find ajttr the marriaj>fy Ami 

/*v// t/rau •UMU tft<t rt.t !• hf aaJ 

Ai»plu^ U ilj< foymtm y* tin 

J*A^e 600 

8iich a r^ul^mfnt good a« againtt a fa. 
th«r afr^r marring?, aod agaiail a vo^ 
lunury convcvacice. i>.W. 

i^Oll<UO|. Ser 3 tt 6 )ticp, S^lOtt lu 

C(aftcc:p. 

ikontMca o; ott)cr At«k. 

Tbe pcrlbn whofc name ii enured in 
the company'• books ii» wttb 

regard lo Uiem. ihc propriecor. 14 J 
Broker** very of^en tr4n»ter dock with* 
ott( the priniiipari bring <0 mveb aa 
meniloned, and yei he may maintam 
an a£ljon agiiort the perfoo ip wbun 
ihe dock waa crans/erreO. 394 

fSItn^inga. ^ce €c\nto of 
llalDj ptre. 

lo a plea of convidion for a capita? of¬ 
fence, This CQurtmnftjQdgc *uh e<^t»l 
flridnefi at if it wii I pica at common j 
law. 209 i 

fiaying chat A. gave a oxortal tvoond to 
of which hs died, without oieo- 
tioning in what part B, received ibe 
wound is b4d : fo fay'rog that was ; 
tritd at albUi* without lay. | 

iRg the prr?on» who irred him bad a ! 
r^nimillion of £4ol Uclivccy, is alfn | 
had. ^ ^ »iul. j 

Jn n proceeding at law, on a joint de I 
whcie one Cif ttie crCMicors will 
not join in the adiem, I e %•> funmmncd 
and fevered, and the oihcr has juJg* 
menc fW j lO 

W'htrc an :;dtiuii is brought agatnii two 
joint debtors, and one, only a|*|'ear$, 
rUe crrdttor mny have fU4g3ai.t for 
hss whole debt againil ihc perfciii op* 
pearing, and by default agabd the 
jwrfwn who does not appear. ci l 

In plcjding there js the Iaiiac Uci&ncia in 
equity aa in Jaw, 632 

ftpc^iSc IDcblfc 01 X^rgiV?. Sec ud. 

dvr .k(g*u|f« 

t3erfptinduce. S'^e 
' mritc ifilH u u be pcrrcnncblii 
fu, duo inQen Mti uuuti 
incur. 


i^lrfttuil Coart. See Saron ann 
^rmc, Clanocftine 
murrtr, IDifiribution, Atatuti0> 
S^^jriino, ibratuu of rttnifoimitt- 

The fpiritual court, in cafes of coniro- 
vered wUU, appoint an admrnilira* 
t<ir ifminu It/f, Ip take care of 1^ 
fflatc. 

Wht‘rc a perfon, wheiher be is heir at 
Jaw, or next ol kin, nr anv other man 
whucibever, keeps pn/felZion of the 
telt4ir>iS real or perlimal eftate, fuch an 
adinjnillraior is intricd to bring 
cjc>*lftients for (he recovery of the 
po^r^ica. iltuf, 

Lord f/a^/Awrfr though I it an abfurdity 
that a will fn afjde at law lor the in- 
fsnity of the tvJintor, may Hill be Ji* 
ligated on account of pcrfonal ellaie 
in the n'clcballkal ri/Uii, and expref- 
feJ a wilh the IrglAatute woulo hnJ 
a remrdy lor ii. 378 

pioper fuit lud hern inAiiuied in 
the cp;k fiadical court in relation (o 
the validity i/f a rnarrrnge in (he life¬ 
time uf the prvirnded hulbsnd, and 
akntenrc u given ..gaiiili the mar- 
ria;*e> 1I.41 would have bound every 
body I bceaufe it is Anal and conclu* 
6 ve, as being the proper jurifdifiion 
in cafes of this nature. 3dS 

It u to be wilktJ indeed, that the pro¬ 
ceedings in all courts were bnifoim ; 
but at p'cfvnt ihc escicfi all leal courii 
which is ibc law of (he laud, fre¬ 
quently determines ccuUary upon ibe 
f 4 fue fa^s. 19 

Where (he rcclefuAUal court have given 
their Loufrm (he hulband IhuuUl havo 
(he wife'a pertinn, tbit court hna 
graiitr g un injun^lion (o Aay (he pro¬ 
ceedings Uurtt bcesulc they will not 
fuder (he huiWd to (ike the wile’s 
portion, ti!) he has agreed to make a 
rvafon.ible pruvifion for (be wife. 420 
The principal regiAers in the preroga^ 
tivc-ndice uifagreein^ about the ap» 
y.oinimenc of a cleik, the dcpaiy rc« 
giUer Duinlaaied one who for 

I twelve* ia«»n(h ofhciaiedi and re* 
ceived the Ifrs amuuniin^ to 506/, 
Lord #/ be was am ol- 

btcr tff f'ttuivg Be Bui a rrgb/ f ff‘i 
fiMvtl /ir/, osuf it Ttinin them vtitlfHt 
eut.i t^e Isllss aiaI\B 

kk*-^th 4^4 
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Tljeri^ht of oominttion of a clerk to 
the rtgtder tsin the farTiviaggraDteei, 
in the grant of the lace «rc)ibi(bop 
DoOor U^^k 4 . Vttge 483 

HArJ^ifkt dlrcAed the cwo regif' 
ters to ditw loti» who OiaJl firll do* 
tninate a clerk, to fill up a lace va¬ 
cancy. iM. 

If there were a long courfe of precedeota 
of a proceeding by eccirfiadical cea- 
furei agniod lay perfooi narrying 
clandcAinelyf it would be of great 
weight in a cafe ofibh nature though 
a few indances would not. 6y<» 

In hfmiiin^lry and tSaxtius^ y$, a^y. it 
was reioUed that if any perfon many 
without publiracion nloaos or Uceocc« 
they are citable for it into the eccle* 
fiadieal courts and no prubibition lies. 

Otherwifc lay perfoni contrafling fueh I 
mirri^gct would, wiiNour foc)»ajq* 
riftiidion in the fplriiiiaJ com.c, have 
been unpuniHied till the datutcof If* 

3. was made. UU, 

The 18 Biix., whloh concerns the mo* 
tbers, istt\ of b'ljlard vbildreo, infiids 
a temporal puoilhniint, to prevent ua* 
due charges on parilbei; the fpirilual 
court puniibci it by penance, as it ii 
a pubhck fcandal to the church 1 and 
iberelare it has never been imagined 
that the 00c hat j rpealed the other. 673 
Tnat the ipisitual court proceed only pre 
juintf of the oUendcr, and the 

temporal puoilb him either in body or 
puric. if a dihinAlon in words without 
a real diribreare { but in this cafe it is 
otherwife, where the ecclefiaftical cen- 
fure is fjr the criminal aA, and ihe 
ccjnpor;<i penalty for a fraud, 

ifeur^cOainbct. See Court of ftfna'is 

'ffciub- 

i^attttcn. vSee 9 ooU 0 | IBe- 

giSer ^ptrinial Ceart. 

The ail of 8G. a. focthr rncouragemeot 
of the arts of deugning, vogravir.g, 
&•:. by veiling the proper lies iherriil 
in the mveniois for J4 years, is not 
merely coufined to works of invention 
Only, but mcani the drfiy.nlog or ra* 
graving any thing that is aheady in 
nature*, 93 

A print publflhctl of any building, houtc. 
or garden, falls wUbiu ibt a t of par* 
liaiuf&c. 9 > 


fhe property of the prints vefts ablb* 
lately io the engraver, though the day 
of publication is not mentioned. P. 

U never wai the iiueoiion nf the a^ of 
the )0(h of Queen J/Wt lor building, 
the fifty new churches, that there 
Chould be a fuit in the ordioary courts 
of juftitre; the commilfioners are the 
perfont to determine any dilpute. 144 
If the comnilTionirrs Jo any thing iia» 
proper, the court of king's bench 
will grant a 14^ 

The coomilBoncr* are by the aA dlre^ed 
to account before the auditon of the 
creafury: and if ibere is any grievance, 
the relief ii by applying to a court of 
revenue. if4f. 

The fcvcral afts relating to this matter 
liiufi be taken together. 146 

Nuihiog can i 0 uc by urtler of the irea* 
fur< r, wiihnni a prevkHitonc from the 
commidi'vocra. • 147 

ft is improper to make a perfon who adia 
mioilUri.illy only a foie party. rdiV, 
Where fomcef the undertakers under the 
til of 4 r. 13. in reg.ird to briefs^ 
are dead; io a bill for an accoont, 
their reprefeDtarives need not be 
brought before the court, for they are 
each tQfwerabie, the one for the other, 

i6j 

The enading part of a flatute extends 
further than the preamble tn many io* 
llanccs, even In criminal matters* 205 
j The 33 //. 8. c. 13. for trying ircafons, 
within the iCingU domioions, or 
has been exicodcd to trials iti 
the tK'fi /jhlfVr. iM* 

The court were uoanimoolty of opinion 
tliai ihe JUluic of 7 8 3. hath 

not opcr.itHn tn ukc away therccle- 
iiafiical juiifUdil ru •tV 10 th? httfiiand 
diudeflinvlv in>ri>/d. fyi 

The llaiute of y It 3* inllicts a pc* 
nalty in refped of a cl.*indefijne mar¬ 
riage, being a fraud on ihe publkk 
revenue but the ecclefialltcal cenfuru 
is to puuilb it as an oifcacr againft tho 
pnbitek order 'if ibe church* 672 
SabfrcjUvot sell of parliamcoc 10 the af* 
firrujtive giving new p(*nalue«, do nut 
repeal ft ru«cr airrhods of (roceediog, 
oioafned by ) receding acts, without 
negative wo^d^. * 675 

fitJtiiteff of Ctumpnrtf* 

Wii^re u perfuo unJertakri to make ou: 
ihc Mt iti unof jier 10 an rllate, and i 
V y 1 M 
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to hm a part of tlic Uadi oi t (ktii* 
tadioB for hU troabUg ihoogb tbe . 
•greement for thu purpofo ii artfully > 
orawOi io ot’dtt to keep it out of ike 
•^Mtutes e/Clrnmper^f he will not be 
intttled to hare a f^cific performance 
decreed here, bac wilt be left to hit re- 
medy at law. Pa^t s 14 

Statute of ^raahttUnt IDebltci. See 
0eitp. Sffets marQiaUcb^ 9 cit un« 
dfr o^amti concrobcmD b;ttBe(n 
l^ir ane Cyccuto^> d;c. 

A creditor bringva bill ander the Aatoce 
nf fr.iuJuleot derifos, agaieft the af- 
Ngnrc of the deviiee ooly» the heir at 
bu* it a necelTary party^ and for want 
of hif being before the coorr, the caafe 
wat ordered to Hand over. ia$ 

If an aOion at law is brought, itmuft be 
bulb agaiall the devifee and heir at 
law, aod equity folJowi the law in rhii 
rciprC) iSitt, 

Tne defrA in i) <• of fraud alent 

coAveyaoiei, ii remedied by 3 
M. t. 14. aoj 

The adUoa under the flaroie mull be 
brought againllibe heir aud ue- 
vifee. 433 

The prcvilion in the ad wa« introduatl 
for the banchtof tbe credkori merely, 
without any regard eiiher 10 the heir | 
or devifee ; for oihrtwile there might 
ha\e been a collu^on between ibe de- 
v^fee and beir at law, to pl.:y off the 
will or not, juftaa it liiouU fait (hem 
belt; thetc'forc it was a wilb pros lonn 
of the act, to join the' hvir and Jrvite«' I 
in the action, to fecure tbe creditor ar 
uji cvOnis. tbiJ. 

*V4»e re^ifoti a by there are no precrdcn *5 
to be found ot judgincnii at common ; 
Ihw oq tills lUiuif is that:he proceed* 
ingkiD this couci are more expeditious; 
for bo:ii heir acd cr:e<uior are before 
loecuors the creditur> may have a file, 

' Ufd. 

Tn tb*.' cafoi on thia a^foo in Cii^s and 
Li‘>ys Lefrit.^ ihu writ chafge^ tre heir 
ii me uui titties, and that the 
riJgmcnt muU foth^w ihe writ and 
^ Mrfut, ii *a uaown rule at law. iW« 


ibuttie(«fiFr8ohiaM|ftcr{ut(ef. 9ee 
Ssrrcmcnt, IrcaCf, ICtfil, VfMati* 
•n of a QKfUj •hfbonco. 

The Riiute require* that all declaraltoua 
et iruft fhould beiu writing, otberwifo 
they arc abfoluielv voldf except fueh 
aa arife by conUrudlion of Uw. P* fI 
He who pays the purchafe money haa a 
re All ti eg cruft, but then be muft clearly 
prove the payment. ibii* 

There ii another way of taking a fife out 
of the iUiuie, which ic by admittioc 
parol evidence to ihew the iruft, from 
the meau circomftancei of the prC' 
tended owner of the real eftau, that 
makei it impoilible for bim to be tbe 
purebafer. ib!d» 

Nothing ti a refoltiug truft under the fta<- 
tote of frauds and perjuriei, but what 
are called fo by operation ol law. 150 
' Whrreafamof mune> iigivenorlgsnaljy, 

I and primarily out of land, a will with 
that charge moft be equally executed 
with the lame folemniiyr b^aufe it h 
conAdcred iji this court as part of the 
land, tince it can only beraifed by file 
or difpoijuon of pari. aya 

I Atarote af Efniftatfeita, Seelfmfs 
I mfotia, 3 ubsin(AC#> 
j fi^icbanta. 

i 

A bill depending for Ax yean in charce* 
ry, is not fufficicot 10 take a debt out 
of ihc ftuiutc of limiutious. t 

The appointment of a receiver, will not 
alter ihc pc^Mliou of an eftatc in the 
perftsn who (hall be fooud intiiled at 
ihe lime the reteiver wai appointedt 
fo as to preveot the lUtuie of liaiiia* 
tfoot rutuing on during the right in 
dilpuie. t$ 

Tbe ftatuieoriltEitatfons may be pleaded 
to the debt, but not to the Jifcovcry 
when the debt was due. 51 

' £». give* D,P* an annuity for life, Oie 
flics i.i 171a, and in 1740 a bill ia 
brought by her reprerentalive for ihe 
arrears ol tbe annuky, from <he year 
170S, to the death of A the court* 
IroiD the iengih of time, prefumed it to 
be paid, and dilmillcd tbe bill with 
tofts. y j 

Though the dofline hn* prevailed,* that 
the ftatu of limitii*iot:a wiil not rua 
If to a iepacy* yet \t will act hold m 
* to aa aoauity. iifJ, 

rottkiiy 
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PortSofti, whicYi becaoM dat lo 16731 
were feed for in thu coare m 1717 : 
Lord Hardvfifh faid, foch a leogtb of 
tioie creates a rery Aroog prcfeiDptioa 
of their having b^n paid ; and 10 in« 
duce the coort to believe ihej are AUI 
unpaid, ilfuoft amooBU Co proving a 
^oegacive, 17! 

Though anorigioil be filed aC law, ytt if 
(here hu been no proceediog upon it 
for 6x years, it will not prevent the 
Hacute <4 linicacions froa running. 

The creditor, by 4 Jm, hat the fane 
privilege 00 thedebtor^t being beyond 
fea, ai he had hy the ftatuteoJ ai Jar. 
on bit briag beyond the Tea himfelf. 

6 j| 

Thefe llntates mod be fo ennddered, at if 
the eUnfet in the lad bad flood origi* 
oally in the drd. 614 

Where a cred iior who hit been oot of the 
kingdom retornt, ths time will run, 
and bit going abroad agaio will give 
him no privilege ; for that was gone 
bit having once returaedaftercaufe 
of aflion accrued* Uit/. 

If afeer an ouder of the rel^, one tenant 
in common, or jointenint continuet 
in pofTvdionof the whole for ao yesra, 
it is a bar. 6ja 


Statute i of Vnifosmit^t Set |9at- 

liamene. 

The pecQOtary penalty eosAed by the lla* 
tute 13 Ctr. t, in the ca(e of teaching 
fchool without licence, ii infli^led 
mmifit for the punifbaeot of the fame 
0.^'eQce, for which the rpjritaii judge 
inHiAs excommunication. 67 a 

By the liatures of J BUk* and 13 lef.V*. 
a. the laity are bound by ibe ruhrick 

again A marry iBg without publicaiiooof 

bant; and bythe fird acl are expreftly 
^urtDiable oy the cepruies of the 
church I and by the fecond ad the 
power of (he oroinar/ is Uireded to be 
CODtinu^d aod applied fur peniftiing 
the like oBeoce again ^ the rubrkk of 
the prefeut book of common prayer. 

^75 

Set #(car((ftB« 

MwU- y'lit Aroch* 


The ftprelcoutive of Sir T C. prayi to 
redeem s^oof. JaJia dock, t/anf. 
ferred to the defeodant the ift of jfyril 
tyoS. for fecuring 2000/. and fotereft 
atbpvrrra/. to be re-transferred on 
paymeAK of priutipal and intereft the 
ad ef followiog. Sir T C. died 
IB 1709; the f)Q brought this bill in 
17x9. Lord H*trJ%uieh refuftog 10 
decree a redeaiptiun difinifled the bill. 

Pa^e 303 

It is not ofcelTiry to bring a bill of fore 
einfore on a fflortgige of flock. 

Whether the court ot Chancery can touch 
dock, Vide Iftjlcr v yew/, 600, and 

note a, 603 

ifcubpoenfl. See SS^ocffir Jnbntfl, 

Vill. 

Aurrcnscr. See Coppboib. 

J, C. devifed all hii lands, tife. to trufleea 
till ft. and ft. attain at, and in the 
mean time (be rents to be applied (cm 
wards their maintenance; and after 
(hey attained ai. then to ft. and ft* 
for tbeir Jives, and after their deaths, 
CO (be ufe of the heirs of ft. and ft. as 
tenano in coennou, and not as joiute* 
nantf; part of the premidea were co/iy* 
Mdt which were furrendred to the u(b 
of the will} ft. one of the devlfees a(« 
tiined ai, and by leafe and rrleafe^ 
coaveyed his moiety in the freehold 
lands to bis filler and her heirs, who 
married (be plaintilf I and afterwarda 
bis copyhold lands in likemsuneri but 
miide no furrender thereof: 

^sfds thnt may he ia n wilt nUm vf H 
ffyhaid ioM/ftt thfjf com l^tve at 
there UMT m JwheM.lert f 9 r tan 

pafs « legal r/tUe hat cum/ mtill pafs ri 
ia /ev. 304 

BurWbiQ. See alfo Jflintenanti* 


A devife of an annuity eftar for A. 

means free from raxes. 576 

Where a peribn had a power to ivake 
aydmure without any'deduAlon far 
aoy chaj^et ienpofed or tobcimpofedi 
p.rliaibcutary or otherwilc | ibis iloei 

'f >4 • »«t 
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sot BCaa oo]y foch u ire £icd ar.^ 
ecrain, but the liDd-ux» thoagb a 
flg^airiag oae, ii clearly wiihio tbe 
power. ^ 

K bjtiop by rovcflutini^ tp pay all taaei 
orclieary or extraordinary, d. ei not 
fubjeA b;«relf tothe land-ux, because 
be cannot bind bU iocce^ri; other 
wife fa the cafe of a coonoo perfoo, 
becauic be can bind bu bciri. 544 

• 

Cciunts in Cominoft. See Ifetntc* 
naatf, i^diutc ot Ifmiutioos. 

T.ard iLtrtheUit held, that the condroc* 
tion is 7. if'a «»iJI «>f^ ^ne vorJi, a/ f/ft 
//Arj/;irimVr */«■, it> that ibe fillen 
ibould rake or leoaDti in comcnosp and 
not 9 i jmntenaoiii 44 * 

Ceibtttt fo; Ufc. See JntcrcS. 

Tenant for life of gooJi mod Agn an 
invrntory (o be depouied wjcn the 
aialUr. 

Count 6r the Cumf?. See Cntttfr, 
ttebrniptiouaiib Jf6|C(lc(UiT, under 

Cenunt tH Ciil. Cftucc fu fee* 

LUi- Sec^iueicit. 

ihe flyiiace of i!f<». S. r. e 8 f. x. gtvft 
a ti'oaat in tiU pow'«r only to make 
{tales lor 3 lives ablolutr, bar noi fc*r 
9^ ye«r» determinable up:>o j 'liscs 

4 ® 

Covenant for further aJTuraoce by renaot 
in (111. aoti: 3, lor 

Cerm U} t?a4rn. Sec CSatc 

Ccrni arteiibant on tbt Jnberitanfc. 

CitnUr. S«e ^rfoaaat. 

C: tes. 

A IfFec of a fcA n lor there Jivei, who 
h.td maJs a Jcritalitc fctfe, b/in<» a 
1 j*I 1 forci'hcin kind, and toeftabliiha 
c linio of icfiinc ont CO i> to llcsdij: 

( rd //-tr-^Var held ibe Kill prop ^rJy j 
broug'tr, (bou|{H the lithct are out ia I 


leafe, topmool collnfion between i 
UHte and occopien. ^a^et ff 

Evidence of an rxemptioa* from tiihea 
depeodi on ofafe, and a poderior one 
U evidence el the ante cueor, where 
no o her can be bad. 137 

Potatoea bcin^ Town in gre.'<t qnintitiei in 
acommen field, the redlor brooghi hii 
bill for rhem as a great litbe. Lffrd 
held, that potatoes being in 
ih>ir natore a Inali tithe, the fo«jng 
them in gtrater quantiuei makes no 
altera* MO. 364 

The didintliofl between gicat and fmall 
tithrs might nrife at firA from the Inr* 
mtr predu.in| greater, and the latter 
{bk'i r quaoti^ivt. 363 

Though I«i*rd Chief Juftice Niff, in ihe 
cafe I f verlBS 3 £rv. 

363. held ittnei Ihould be derrrmiDedi 
wheihrr greet ur imall, from (heir 
quantity ; ifar judgment was contrary. 

ffiiV. 

If potatoes in giHena Ihculd be called 
(mail ti:hca, and great in fields, it mud 
vary every year io every parilh. tfixV/. 

Where arabie is turned into padurr, ic 
is an agidment lithe, and becomes n 
Imall one Iron a gicai one. i>i/, 

Cqlcratioii. 

The a .4 of tolcnition was mitde to protr^ 
pr. lon^ of lender eonfciences, and to 
exempt them Iron pciiattiet $ but m 
extend ii 10 clergymen nf the thurch 
of htt.facJ uho act cenfrary to rhe 
rules aod dikipline of (he chur\:h, 
Would intruduec ibe utmolt cunlufion. 

501 

Ctnbt. Sec iS^^rrbanif, Cutlicrp. 

Thf plaintilTmoved for an injun^ion to 
Kiticin (bed M'od4ni from ufing rhe 
3 /^*/ Hasp :/0 bis cards, fuggeding 
(bv 10 e light r«i be in ihe pUintifi', ha¬ 
ving app piiated the damp 10 him- 
le;l, voriiorii able totbechu: ur granted 
to ibe lard maken company bv King 
LhjfUs ihe Fir »t Litt/ Httthuifif ut- 
uied the hpm^hn smJ jttU, k; ivesv m 

M.Vaere tijirttaihg se. IxwKr fnm 
mnkiMg ufe y* .fi. Jam m*k wi/l 
riiT. 4^ ^ 

A iluiijwnrker "‘•y maintun an i^ijo s 
agaiiiU another of the fn ne trade* for 

ubng 
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fifing hu muk, wkereic ii done wWh 
a rraud|/]ent defign to put off bad 
cloilu, or CO draw awa/ cultoacn* F. 

485 

But the coorc trill never eftablifh a right 
oF cfaii Irind, cUiaed under a chaner 
only from the crown*, ualefj there has 
^ bceu an adion to try the right at Uw. 

The objediort of the defendants taking 
away the plainrilTacuAeaiera, by efing 
the fame marki H of ao more weight, 
than there woold be in an objedion to 
one innkeeper retcieg ap the fame 6go 
with another. 487 


Trcfe. See Cfmbcr. 

VviaU See JfU^O Crtai. 

Cruft mb CruSre. Sre Cyrcbtoi' 
Bute, Bcftraint of ft^dtriage, ilfo 
iDiKit anb b^tbto bietyirgtaaub bit- 
cMgeb- bve 0cr(eiiat (Mate, ^rrt 
Beub> Vft, aiCcneCi. 3inpiit4tioii, 
Cb€ ^barrtablc Co^poraitenj Baron 
anb JFcinc. 

If a crallee, merely to have a point rela¬ 
tive to bii private in te re ft determined, 
bringa the yvr tiwji before the 
court, he fhall pay the whole cofia of 
tlic luit for fach a vexatious behaviour. 

4 « 

There may be cafes where the court wUl 
e^lablifh an agreement made with a 
crudee for an extraordinary allowaace, 
beyond the terms of the tmA. 60 
The court always holds a ILritt band over 
truflees with regard 10 extra allow¬ 
ances. •• 

Where land is given to J, without the 
word heirs, and a trud declared of that 
eJlaie, wh;cb can only be faii»Ged by 
ffjtny taking an inheritauce, 

the fee will pafs 10 even without 
the word heirs, 7 a 

Where there U a general truft of mouev 
for a fucleiy, a parties Ur mcoib^r 
camiot let off a private debt again U a 
Oinre be may be eoiitled to ou a con¬ 
tingency. 84 

Where a tru.lee of flock or annouies. 
takes upon him to rransler, it is 1 
breach of trail. isi 

Breach of trull can faltnniy on the prrfo- 
ualcdateof a uudee. 119 


When an eflate si porebafed tfli the fiafflO 
of one perfoB, aad the money is paid 
by another, he has a reAiUing trnft; • 
or where it is declared ooly v to pare, 
aad nothing faid as to the rrft, what 
p mains ondlfpofed of, refulu to the 
heir at law. Fa^i^o 

Obfervatiou upon the la A mentlooM 
ca(e« note a. SCO 

la what cafes trullees mnft take a lee b/ 
implicitiiMi. Qoic 4. 304 

If a hufband, even after marriage, cob» 
veys his wi/e*s fbnune to a t/uftee for 
her ffparate nfe^ and the truflee ii 
gniliy of a breech of iruft* this eoarc 
will oblige him to make (etiifadioa to 
the f*r rrvjl. 245 

It is not proper ro dired an ifTue to try o 
iruft, nor ii there any ioftance of ita 
being done; for where a cafe dependo 
npon the ftslote of frauds and perja* 
nei, it is incambenr upon this court to 
determine tt, and therefore the bill 
nuft be difmifTed as to any relief pray* 
ed. 364 

A tetlator devifing an eflate to perfoaa 
whom he names traHeea, for fueh pur* 
pofes as they or the major part of them 
fhall think fit, gives no benefit to them, 
but is ID iutbority only, by appoint¬ 
ing a yMnrw out of the truHeei. 568 
The cafe of Lord Gtemrtiy and 

hu eflablilhed a diftinflion of trufli 
txeruteJ and 382 

A troA is, where there is fucb a confi¬ 
dence between parties, that 00 atlioa 
will iif, but it a cafe merely for the 
coofideraticn of equity. 61a 

Where cxecutvrs are made truAees, they 
can cake nothing for their own benefit, 
nnlefs it be pariiculiry given to them: 
nor, u they bivc )>o owaerlhip, can 
they alter the iatcrrft of the far 
Hufis. 643 

CmS 8 fei faffing 1Datt3htc;ff fSle;* 
tioni, nnb IBiipment of IDcbta. bee 
anu )d;oni(10iin fo; €W* 
bren. ddtiftfdttfon, Contingent Bt* 
nuinbtr- 

£. gai^ A. M. a bond for 3000/. and 
intcrrtl, te 1728, and in 1731 paid 
hrr 100/. in 1736 he made hisuiif. 
and gave all hU lands la B. for a term 
of 100 years, upon iroS 10 raift and 
pay, ‘oMx rmv jfxrj xfttr hit 
t> A. M. tool, and ailb deviled othii 
Uodi to the (am? unAce for 3C0 yriir*, 

0 * 
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tn trnft to pif looL to J. Jtf. 
mtejvm" i^ttr &/i dfotb^ tht wcv,or of 
L. paid feme part of tbc bond to J. M. 
ift harUre^iiiMt (be bill prtya, that 
ihe tegaciea ta%y be decreed o Jkth/lK* : 
tim ^ the hetui^ and that her execotor 
may refund wbat he bas^ received jo 
|>art payoeoT (hereof: 7 V %f 

the bcht tbh m ^ b'f^ 

ry 5 fir if kt* \ f .fti the 

*W tf t m: men/\ if vv /nJi M 

the tfftJ *i .’b^ /•/« r/ ^ 

Wtt in 0 • •• 

tin^ent • • •*.»*; •!y*u 

the b 7 ^/(. \CO 

Therein eo m.innrroi be 'vreo 

• diredMon lo itulU m* |1v^ and a 
fifi{ rhe wihtor u esjM^liv edfiur r in 
both cafe* |ot 

One drvifes hit land» in P.to A Ki^ cou* 
doi an infant, at m, labj dl lo ihr in> 
CQinbrancei ihereoe^ and all hit AtK«r 
Undi tn tiolleeti to pay debu; S r Je- 

^^^^d'he mortgage on if. *a I 
eftato to be paid olT, our of money ari- I 
Bng by fale of the iruil ert«te, ihnogh 
A. by bill had fuboUted to difeher^e 
it. On appeal to Lord Chaocellrir 
JTia/, he afiraed the decree. 4^8 

CtaBctp tn pvtfetbing roiuii^m 
ttcnumbctf* 

At feifed in fee of feveral naoori, Utidi» 
6fr. by will devifed the faae to if^. S* 
and otheri» (heir heira aad aflignt, oo 
(raft out of the renca to pay hu cebta, 
and after payment thereof he deviird 
the fame eftatea to three of the iroflce^ 
their execQtori, tat. hr 500 yeara. on 
draft to pay hla legacies and aooA a 
year to hit ftfterfor life; and after the 
derermioaiion of the eftate for years he 
devifed the premiftes 10 all the iruAees 
in truft aa to one moiety 1 to the afe of 
7 *. B. for life without impeachment of 
wafte, and after the determination of 
lhatcftate,toihetrflAeesror lifeof T. £, 
to prrfrrve conuagent retnaioJert. and 
after hia deceale then to the ufv of ihc 

helrtofthebndy of 7 . B. and for want 
of fuch ilTiie, then to Bn//bmo 

tnlikexnanner as he had before dev Med 
the moiety lu T. B. with the like r«- 
maiodets 10 other of hu nephrwi, re. 
loamdcrto (heceftatorNown right heirs. 

T. B: died without iftue, and Benjamin 
kt’^ iuftiriDg aietuvcry to 


the ofeof btm and hit hein of this noie^ 
ty« devifea it to his wife the •plainriff in 
fw> and dies; (he defendant^ the heir 
a( law of A, infuted thaci?mA«rjr 
fin\o had only an eftatefor Hfe, fhathii 
recovery did not operate to aAed the 
re main tier in fee to the right heirs of yf. 
and therefore the defendant as his hetr 
was become iatitled to the edate in t)oaf.- 
(ion. The Ma/ter tf the BtlL^ ^ter taking 
fime time tn em^der tf tbii dte/aM 

it -atoj hie fiminm that the drvijt re the 
onil tf A f Brajamin Baifiatu mtat in 
rnxfi ^ftd that be tnkfith rfait in a mnU* 
ty tf tht fremAtSt and emf^aenfff the 
rtc^ery was uW/ /offered^ ami barred 
ail the rem$aindfrt» Bags ^yO 

Ellate* are ro be governed by the fame 
ruVa in law and equity^ and technical 
exprefllons there, to receive the fame 
inierpretaiion here. 574 

Lord if. r//afr 4 e being of opinion that 
B iimk only an cftate for life, he re- 
verJed the decree at the Rolls, yr# tantn 
a» decreed that Binjam:n Ba^Jhtm had 
an eHate*t»il. 57^ 

1 he cQjte Jrvifed to B, B, was not an ufe 
executed, bat a mere truft in equity | 
and the whole fee being deviled to the 
(luftees, no legal fee could be limited 
open it, and he could take 00 legal 
eftate. 

/»• il/s recovery was bad, for he could 
not Duke a good tenant to thepfirrr/e, 
being before the debts were paid, and 
the fee devifed to the nufteea was 
ended; and whatever defeats the reco.* 
very defeats the plaintift's title, 57^1 


OeSrb 3ntcreQ. See )9ojtfonf oy 
9}Qtrfucne tn CbHbten, coRbtdou 
(ubUqucnc. 

^AMt*^£L Paiirr by will gives 3000/. 
to troftecs to be placed out at intervft 
or on a porebafr ; and then to permit 
his wife to rcfsive •the imereft during 
her natoial life, and after her deceafe 
to divide (he wboie principal with all 
Iniereftamongil hii fuurchildrcn ftiare 
aod fliare alike, and the furvivori of 
(hem, but net hffnt n/r«/ar 1 j, er 
dt^ ef inarTiagt. I tg 

Ctnfawe, one ut the four children, at tam¬ 
ed it, but died io the life pme ol (ha 
moihcrj fo that the dtvi£oo of the 

3 fa 3 j/,. 
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5000/. CMid not be made till after her 
death: the trafteca laid eat the greauft 
part of the moaey im the par&afe 0/ 
Ireebold and cop^rhold, and lent aao- 
ther part oa bond ; the coart held thii 
wa$ a vefted iatereft in CmJtsMtf and 
that firvivtrt meant fuch u (honld be 
* living at the death of the child before 
ti, aod DOC fucb la were living at the 
death of the mother: And that the re> 
prefcntative of i» inti tied 

to a fourth of the bMd» and a fourth 
id the whde in govemmeot focoritier, 
end w^v.h hai not been in vetted in 
land. 103 

CredM by hii will givei to each of 
hif two daoghieri tfrielU and Oi^ta 
1000 /. to be raifed and pud to them 
immediately after the deceafe of hit 
wife, or out of the rcnttt &r. of hii Aa« 
non, in Tnkjhlre^ or by fale or 
mortgage with interett after the rate of 
6 /. tie tUce^fi ^ 

until (he faid funs fball be duly patd 
to my dauglitrn, w* rtjpeSi^tteaw^’ 

mtmtmftrra^i tft ; and in 
cafe either of hit faid duughtert died 
before him, iben the forvivor, her exe¬ 
cutors, tie, wai to receive a)i the fums 
before devifed out of the faid lands to 
be raifed, and the part of the dangbter 
fo dyiog jhal] not ceafeor link into the 
edace for the benciit of aij heir, bot 
Ihali remun and be raifed for the 
brnefit of my furviving danghier. tiy 
The tCitaior died, and left ooe Ton and 
two daughters I/kM!a nod Ditinr: af¬ 
ter his death Disita married Sir WHUem 
Ltafthcty and died in 1736. ^ee the 
moiber died in the year following; 
the hufbjod hrioga the bill to have the 
facn of 1000/. raifed oot of tbeettate 
charged ; Lv'd 

tht locoi. WfgA/ H Ar r^tfek, ihitL 
He faid, it has been deierniioed where a 
legacy upon land depends on two coo* 
tingenciea, though one of them doth 
not huppeu, tbe legacy ttiaU be raifed. 

latt 

Where the podpooing the time of pay- 
nieof of 4 legacy hai been owing 10 ibe 

circcmttauceufthe tettalor'trilaie,and 
not to ihecucumttancesof the legatees, 
that is not 10 ilrung a cale for a lega¬ 
cy's finking into tbe clUte, as where 

bar ap* 


* peered to hire nrifon from cirenmibt- 
ce% on the part of the legatee. P. itS 
An inference, hii Lordttiip faid, may be 
drawn in the plainiiff*i favour, lh.Q the 
direAion that the legacy fball be paid 
to tbe daughters,IT tUir refye^ive ee- 
rrwwi, and 

Tbe cUufe on which lx>rd H^iwtko 
principalljr founded hii opinion, waa^ 
the direduo that if one daughter died 
before him, her part fhould oot fink 
into the ettate. tap 

Upon the rehearing of this caufe Lord 
Hdfda/ieke faid he had no donbt at tho 
ttrft hearing, and thought there was ai 
little doobc for it here ai in any cafe. 

Had the father entred into a bond to pay 
1000 /. to hii daughter after hii wifo't 
death, it would have been forfeited if 
the executor had refufod to pay. When 
no tine of payment is fised, a legacy 
in general is ImM to be paid imnedU 
ately, unlefi tbe end for which it waa 
given ceafed. lyj 

The pettponing nf the payment here waa 
only for the convenience of the ettate, 
becaufe the fon would have been hurt 
if raifed before his oothcr'i join tare 
foil in. 

Under marriage-articles sooo/, part of 
)000/. vetted in trutteei, was ameogft 
other trutts direfled to be paid to fuch 
fon as (hall live to attain the age of at, 
when and at foch time ai he lhall have 
attained the age of ay; the eldett fon 
attained his age of at, but died before 
ay. L«rd Hmr*hmck^ held, that the 
fon became abfolutely intilied to the 
money, and the time v payment only 
prms pettponed to tbe age of aj. 18 j 

eiUtey nnh tDlfitoyfol ^tocr. 
OotontacE- See jFtaoh, ^mptfcatfoii^ 
dfe. See CrvC. 

Copyhold eftates not within the ttatute 
of eft*. note a. lei 

Naiur&l love tod affeAioo U very fuffi- 
cient to create a ufe, and will amount 
to a covenant to Hand feifeJ though no 
other ennOderutioa appear. 149 

Ufes were introduced during thecouuili 
bvtwstu the twohouKsof and 
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to av^ rorfeiiorei• and were 
exaAly tbc fame wiib whai triAi are 
sow. ^fi|«t5o 

A devife to A. and focb afes ai he (ball 
appoiQt^ wai good before ihe Aatoie 
of wfe* i for when he appointi^ the 
fare tnr/f ii io hj the mflbr» aod 
Bot by the appoiotcr. $68 

Tbe ftetttieof ufes hat executed the legal 
e{Ute» and joined it to tbe u(c: ind 
the legal eftate therefore Boft want to 
be execQted by a conveyance to nake 
ii a truftia eqoity. $8$ 

Oa a bill to let a fide an o for tout con* 
trtdi a defendant may demur to ibe 
dilcovery of wbat iotereH be agreed to 
lake, for that he canoot fct rhii forth 
without difcUjfing ibe very intcrrll be 
baaukco. 393 


Uatb. See CuatbUn, fB^triagc. 

N O cafe calli more for tbe inierpo* 
Ction of tbe Irgifiature, than ihe 
AtarryiPg a ward wirbooi the leave of 
thII court. I $7 

The giving away a woman at her mar* 
riaget la the father, though not an ef* 
leutial thing, yet ii a ceremony al* 
way I required, and iheicfort Liird 
HarJujtch comaiited the perfon who 
did it. 158 

To nake perrons liable to a conreri^pt 
for fuih a marriage, they mull be con¬ 
cerned in tbe original contrivance, and 
be appristed of the infaoi*i being a 
wanf of (be coort. 161^. 

The clergyman not appearing to be con¬ 
cerned in the defign of doing thii 
wrongful ad, wai not guilty of a cem* 
teiBpt of the court. 159 

ilia Lorddtip ordeied the licence to be 
left in the regiher’a handr, chat re- 
courfe might be had to it if occafion. 

did. 

otaSe. SreCfntbet, jatinr. 

It ir not necrlTiry to flay till wafte ii ac¬ 
tually cuomiittfd where the intention 
nppta'i, and the defendant by hU an 
iwer aulU ou bis right to do it. iSy 


Tbougb no proof appean of wafte, ye^ 
if tbe tenar t for life infifi/ on a rfgh 
to do it, and it U proved that be haa 
none, the owner of the reverfion may 
have an injunAion. 183 

A tenaot for life though wiihoncimpcnch- 
menc of waftr, fhaJl be obliged to keep 
tenanu’ houfei in repair, unlefi ihb 
charge ia cxceflive, aud (hall out fuller 
them to run to mini 583* 

fOtll artb CiBamenc See CSatei, 
Char ftp inb CbKftabU SiCca, Co* 
bfttl, CopFholb) lOetbe, Cipott- 
((eit of fOo}i«, ^oatgage, fdomcr, 
itfng, Jfetattitt of ^raubf enb 

Cyecurey. ApIrliuatCouiii 
jfrnBb, IDactee# Stiiuiitg, 
l8o;bj. 

Though a feme covert hai a power to 
difpofe of a fum by a writing purport¬ 
ing to be a «ill, that doca not give it 
the authority of one in the ecclefiafti- 
cal court, bur the bulhand mull be ex¬ 
amined to hit ionfent, before it can 
be proved- ^9 

Where a probate differs from an originial 
will, there mull be an application 10 
the ipirilual court to amend. $0 

Where a will U to beeftablilhed, iheiel- 
taior mull be proved to be of a found 
aitU ililpofing mind, efpecialty where 
there are inUntt in the cafe. 56 
If a man leave ao Itveral papers behind 
him executed at different timet, in re- 
fpcA to perlona) cliaie, they Ihall all 
be taken at one will, tad luconOrucd, 
that all may aniwer tbe icffator’a in- 
tentiin. 87 

The court cannot declare a will well 
proved, where an heir at liw ia not to 
be found. izo 

A will ii ambulatory till a teRaier’a 
death, nor till ihrn can money direCU 
cd to be laid out in land be confidered 
as land. iCy 

A will executed firff in the prefcnce of 
two wirncITes, aficrwards ibe tcllairia 
faid, ibis ia my will, in the preivnet of 
a third, but did not put ber lea), nor 
did fitc fay, ber n^mc was of ber own 
hand-wriiing. l«ord Hsrdvi.i^ gave 
00 abfolate opinion, but wai tndioed 
to think, this wai a void will, becauft 
not esaClly cooformable to the cere, 
cionici re qoired by tbelUtuteu/fraadi 
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And periuriei» nnkfi u \t6 been m* 
Icnled by the teftntnx in the pretence 
of thethiftl witocfitAnd nnJefi (he bad 
declared it to be her luod-wriiios. 

Pi^ iy6 

SeatiNf her will without 

prcfeoceof this witnefii he fermed to 
think would have been fufiicient to 
*inake it a (ood will; but laid it was 
a point proper to be deuratned at 
Taw. 

A tellator figneJ and executed hiiwiU in 
Dtcemkr )735» in the prelenceof two 
witoefTrs; afterward 1 in ibe year t739i 
he with hii pen weoe over hii naae ie 
theprefeece of a third wicnefit who 
fublcrabed hU name in the te/lator*i 
prcreQce« and at bis re<)aeft ; this was 
held by the coort of king'a bench in 
checaleofynwiand Feiiwirj S» 

174t» to be a dne execution of' the 
will ender ihe ftatute of frauds and 
perjuries* for there being the oath of 
three altering wunelTei, si ii the Je« 
gree of evidence required by the fia 
cute, and the fame credit ought to be 
given to three perioii at different 
tines* at at ihe fame time, ^rv tkf 
U9U a/ tht hutm if' Page 176 asd iv; 
A fraud in ptocuring a wall cannot be 
deiermined here» but mnft be decided 
by a trial at law. 424 

The in rent of a tellator in a will malt he 
coohllent with (he rales of law* and in 
many caies his intent has been redraio- 
ed; as where be has attempted a per- 
peruiiy, or to rehrain a tenaoi in tail 
from adeoaiion. 5^ 

Ho peribn can cake by a will* and at the 
fsme time do any ihiug chat Hull de> 
Uroy the will. 629 

f^cbpcatlon of t CHiU. See Statute 
of /taubsftnb {ftcrrudcff, ircefe* 

A demife of a leafe for years to (he fame 
perfon to whom (he fee is devifeo* aud 
which coiDissencet in the life of the 
devifor^ is no revocation of the fee. 

ya. «7 

A- by hia will devifes to hia nephew 
R. E. all his dividends on his Is«r 4 ;/bt 
annuities* and afterwards by a codicil 
gives hit niece Mmgsrtt 5 ttm toL a 
year fur her life* to he p«id out of his 
SMuif aniuiriri. This is not a re- 
yociiioo in Mrs> but both dcvilei may 
Mod coohff^otly logAther* |5 


Jl. A. gives to BUtMieth ArOf/rar/1 fioo f« 
to be laid out for theadv ^piageof her« 
lelf daring life* and afterwards m her 
children* and loAf. 400/. to belaid 
out in the fane manner* and to tho 
fame purpufe as Mrs. BrmJcnfiPt and 
the rtmainder of his efface in M and * 
D, and all his freehold and perfonal 
eftate whatlbcver* after payment of 
debts, to bis brother S. A. Pn^e a6$ 
By a lecond will* he gives to II L. lOo/. 
and 10 Mrs. 40of and (he re* 

fidoeof bis efface real and perfonal to 
d. A. ihiiL 

The lift will was executed by the teffa* 
(or in the prefence of ihree witnefles^ 
and in everv relprd according to sho 
ffattiie of frauds and perjuries, /d/d. 
There were no witneffri 10 the fccoodp 
bat (he whole was written with ihetef- 
ucor'a own hand. 

In a lercer directed to d* A. the tellator 
recommends Mrs.A/ u 4 cnrH 10 hii kind- 
Offi* and gives in bis godchild aoo f* 
and if dead to Mr:*. Ar«* 4 nie/rs eldeft 
fon* whi' b he defircs only in cafe S'* A* 
makes ufenf the faff will. il/d* 

Mn. BtudeneU brought a bill 10 have the 
legacies left to her raifed out of the 
tellator's real eltate; the qoeffiona 
were* whether the legacies given unde: 
the ffrff will were a charge npnn the 
real ellaie* and whether revoked by 
(he feeond 1 /|;<4 

iMti Httrthokkt dtfrtii nntj (hr kffrr Jnmf 
f bt rniftd m ^ ibe iW ^nti tf tht 
itfltitw* *74 

The fmaller fnnis given here under ihe 
ferond will* are but a leflcniog of the 
ysavAMs of the money given by the for* 
mcr, and are only new-modelled or 
qualiled, and equally a charge on the 
real effdie. iW* 

The rule ii the fame as to revocations of 
a devile of lands, and a revocation of 
a fum of money charged on Jaadjt* the/ 
asuff be revoked in the fame manner. 

17 S 

B sides esprefs revoeatioos there are vir* 
tual ooes,ever Gnce the makiog of the 
ftsiBte; as by eaiingnilhiog or dellroy- 
ing (he thibg devi^t nod where chat 
is done by ebr teffator in his Jife-luie* 
it muff prevail. ib'itU 

Suppofe a will is made lecordleg to form, 
and afterwards (be lands IbJJ by the 
teffator which he hsd deviled* tbopgli 
the form of reyocat^ the ftatute of 

frauds 
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yntcnhed if aoc poHocd, pet it i| 
ii ft vJruiftl retoeiiioa. spi 

A fecffaeQi lo cbe oft of ft teftecor end 
Jitf bfin« if ft mocftrioo; if ft aftft 
chATfftt fab Uftdt wi(K ft debt, ead ftf- 
temardf piayrcbac debt# it ii eioadf 
tfaoagh there u ao foraei revocfttioe. 

*73 

J4iidf charged with a poriton bp ft wiU» 
ftftd the rant given bp a teftator it hu 
Ufe-time; thii it a virtoal revoeatioB 
of the charge^ choogh there b ao ac* 
liiftl one. 

Ift all eafei where i nu givei a perfoBal 
iMtrp charged oa/eal eftace* aod the 
will u revoked, the legaciet are goae ; 
for where the laod it neaBt oalp ai a 
collateral fecftritp, If the thsag Scored 
be takcA iwap» the fecuriip iSelf caA> 
not fubfifti fM. 

the feme thing fi given in a will 
to two differcftt perloof, LordCiir faid 
the letter words lhall revoke the far* 
ner; bee In Phth/tn, in the cafe of 
^4imjiMrr iod it waa held thep 

Iball take as joint-teoaati; bnc Lord 
NarJvfith raid» he rather indined to 
Lord Coltt*% opiflton. 574 

Where a man gives 1 horfe to ia the 
irft pare of a will, and in the tatter 
end the fame horfe to B. it is a revo* 
cadoo: and S’UMmhtnn b flttftaken in 
point of Uw, in faying they fball take 
as joioMenanti. 37^ 

A cedator who had a leafehotd efiatc dc- 
vlies it, and afterwards purchases the 
reverfion in fee \ thb is a revocation 
of a will and the ettatc de- 

fceridj opcm hli heir at law.^ 415 
The role of revocation of witli is the fame 
ineoniry as at law. 

Though a feoffment be to the fame nfes 
* with ihofe in a precedeot will# pot it 
is. a revocation. rf/d. 

Divifie. CruSfftf 

raffing ^ttfene, 'CrtrSeea ana 
of Delta under VmQ aod 
Ifrft under ^tceTi eoDtroberteb 
bftttKU the 9 rfr, Cpeeuto; nnb 
DcbKce, Qlefteb Jnxtifft, Cepefl- 
tfoii el ono^na, Cftate fp^ T^ata. 

( 7 . L. bp )irr^wiil givci the refidoe of her 
ilock in trade in irnft for the feparete 
ole of her daughter, and appoints her 
tJieeatria, but makes ao difpo^ition of 
Ike furpliii { this is not a legMp, but 


cxcepti^ out of the ftock the tef. 
tfttrix had given to her fon. and does 
pot ezdnda the daoghter Mm the for^ 

A devjfee for life of goods »uil figo 
aa inveftcorp, to bedepofited with the 
miAer for the brnehc of all parties. 

da 

A devife la eiprefs svords is not extended 
bp fubrequent gtaeral ones. 11 j 

Monep will not pafs bp a devife of alt 
goods and rhings of every kind, where 
the devsfee hes a money Jegacp at the 
ontfet of the will. iW. 

A devife caanot relate to a child who was 
BOt/e^ till many years after a cede- 
tor's death. laa fee note a 

A dertfe from ft hnibaod to a wife of the 
ole of all honfehold goods for life or 
widowhood^ intitles her to ufe them 
tap where, or even to let them out to 


hire. 


817 


7- P- bp his will fays, F give to my dear 
wife all my boofehoJd goods, fumi- 
lare, plate, laoen sad china in my houfe 
at £. wherein I now dwell, or to the 
fjiitl hoofe belonging t and affo the 
raid hoafe, gardens, field and land 
thereto belonging, fo long as Ihe con- 
tiouei my widow, and 00 longer; 
And I likewife give her my jewels, 
coech, chariot and coach-borfrs; the 
qurdion was whether the words, yi 
/mjf m ^ i9Jft ttnthua n and 

« begir, are to be confined to the 
tefbtor*! houfe ei S, or to be extended 
to (be whole that was deviled to her: 
Lord krlA /Zwi tht 

MA imA»^ funuturfy 'flatty lintm and 
efnma wre put mder tit Jkw rtjhiffitm 
ar tht ktwjis fie/ /W the jtuitb, 

esprir, tbviti mid ttach btrftty uwv 
tht tthfiUtt frtftrty* 321 

The pelting limiting words in the firft or 
laft part of a fenitnce makes no dif¬ 
ference as to the conAroflion. 313 

A teflitor may give or>e thing to a perfon 
fot life, toother with ao abibinie pro¬ 
perty in another, onlefs the latter 
ihould be apporteoant to the thing 
before given, ifi//. 

A telUtpr gives to Jam* Merjm all bis 
lands, tenemenrs and melTuages what¬ 
soever, after debts aad^ legacies paid| 
and funeral txpeaces arc difeharged \ 
The debts being charged only contin¬ 
gently on the real, if the perfonal ettata 
fiiOBld be defideot, the Mafier of thn 

K9i;i 
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Rolls hdd« (he ptaiaiiff^ai enlf ah 
eftale for life. Pm 341 

It has been held, where there hai mad a 
devife of to eftite to A At the begin- 
ning and ro B. at the end of a will^ 
they fliall take as joint*tcnanti. 371 
Lord yMsiirj 6 sm Mt determined in fk» 
voar of A Afru thee perfonal 

«Adeti (hould be Applied in eKoneraiieot 
bdttbcD he ^t\ ^hmafoRui of ibe 
wbote real e(Uie. 43d 

Peci/^ verfui wat the firft infUnce, 
where it was determined in f«TOor of 
A devifee of part of the eftare only ; 
And i«ord Vttiihmm'% opinio A bai 
been followed ever fince. ihii. 

If A teftacor devifea all hit eftates to A* 
and hai only l<af<bold» they will pafs. 

^ . 4St 

If A man hath lands 10 fee aod for years, 
and devifeth all hii laodi, the fee* 
ftmple personly: and if he hath a lesfe 
for yearsj and no fee fimpic, the lesfe 
for years padeth; for oibcrwile the 
will would be void. ihiA. 

A trial ai lawdireded on thti ilTae. whe¬ 
ther the icftator had both freehold 
and leafehold> and ia the fame pariOt. 

ihid* 

fSlmfa. See CWbean, Cefti, Sr* 
pofltienA^ jFtattb* Jnfiiu, Ceibi 
«iiirf» ^garniiiAtfon, ate. 

A witnefs, if iniereftrd mod produce a 
relcafe, before hp can be an evidence. 

>5 

If 1 plain tiff examinei only as to one 
point, ihc detendaot may crofi exa¬ 
mine to the fame, bat cannot make 
ufe of fych witnefa to prove a differ¬ 
ent fad. 44 

The rvfes of evidence in thia coart as 10 
witneffes^ are exadjy the fame as at 
law. 4^ 

Where a wiinefi is dead« who arteffed a 
deed| yoH mod prove him to be fo. 

mi. 

Yfhere an atteftlnj wiineTs has lived a* 
broad, a finit proof oi bia death is re¬ 
quired s other«i(e where he bai lived 
contlanily io fsy/aeA bjr ia fuch a 
cafe, the court will not exped a certi¬ 
ficate of hii funeral Ibould be prudu 
eed. ikii. 

yfhere a witnefi is under a necelCty uf 
' excalf aun^ ber owo bebaviottr firtt« 
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I no rvjard ooght to^ paid to her e«}- 
deace agaiatt the eondnd of othci«» 

At Uw, where a peHbn hii gnntod And 
conveyed, the very words pmi Aid 
roKi^r imply a wamaty on ue pect off 
the grantor, and be cannot be exaofio* 
cd ti a witnefi to over.ara aod invo* 
lid ate the right aod title granted bjr 
the deed. aafi 

At law no defendant can be examined an 
a witnefi 1 bat ia .eqaity, a perfon 
made a deftadant fiir form fake, mif 
be examined in a caaie, fiiviagjaff 
exeepiioDS. Ajp 

A trufiec, tboogh merely nominal eaai« 
not be examined at law, bat ha clear* 
ly may in aquity. fis/« 

The Anorney General maft enter a asAf 
/r*/Syiti againft a Jefeadant, before h% 
cao be admitted as a wUoefi, even 10 
the cafe of the king. 

It is in particular iofiaacei only, wbero 
fraud 11 diirged by a bill, or in caiaa 
of trad, that this court does not con¬ 
fine itlelf wiibin fu<.h Arid rules aa 
they do at Uw, bat in geomi, tbo 
roles of evidence here am at Uw do 
net differ. ikii^ 

The fatisfafUoB formerly for the non- 
appearance of a witneff waa by adlon 
ooly, but now the coarti of lawgranc 
an attachment agiinft him. 593 
Tbe father of H. the pUiniiff in the ori¬ 
ginal caufe, examined H. to the me- 
ritt; after nis father's death, be brought 
a Ml of revivor, and became a par» 
ioierefted; thu does not dirqualify 
him from being an evidence! fiijj 

nojoa. See Crpefftfoit of CSe^bii 
.100 eSatco. under I^fmiutloil o| 
Verm a fo^ Ipeato, Dccoi, 3i^^tn« 
tfeft. tCouoition, Ceiulngfiie Mce 
nufuocr. 

y C. feifed of leveral freehold lands, and 
p*>tfellc4 of fe^ral UafWholJ, deviled 
ti> his wife, for life, all hit eftate in 
Lmim, and after ber death, he be¬ 
queathed ibe^nrementioned eftatea to 
bis daughter A. C. aod her heirs s and 
to bis wife gave alt bti goods, catiela 
and chattels, and made her. foie eA- 
cuirix I the married again, and had 
the plaiatiff by ber fscoad bnllMnd, 

wbq 
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wIm inMod, tkit kjr ikit itw\(k to bio 
BPCter* of cbc rcfidde^ the tcAiebcM 
Uodi pafltd. Lmd Biudvkki 

H ^ matiriali ^hfthit dU the 
JrnhtU Uadi wrt tmfntadia tkt 
iahr*i wiarrUp jHtUma^^ diftStd « 
trial at Um /f afitnUa the faS* P* 450 
Wordi thit ore doobiful, oad tfbrd Jm* 
plktiioa cn\y\ ua toe icbt attended 
to wbert tbe teditor b«i exprefled him- 
delf in lefil wordi« 576 

Tbewordi tHtboiciapetchaentof »afts 
do not fi^ A power iBcoofiSmt with 
' u eAue-ttiU or ti wtU boc defeat 
it. Hid. 

]>eptrtjas froa irid wordt bu prada. 
ced.fecb aacemloty, that it i»tehe 
wifbed tbef hadbecokfi iole|alooo* 
ira^a. $77 

Where a leflator*! latent appeaceplaia, 
thii tMui will help an aoapt expref- 
doit, hf nakiag the wordi, Uin if 
ibt Uau wordt of parchafa. 980 
Htirtif iht Udy bare at law btea coa* 
lidered ai tvordt of parebaje^ even la 
1 deed. ikii^ 

Oa the coairodi0Q0r6eijetBrilf«7atfrd*i 
will, the wordi Uin f tU Udf were 
held to be io the (earn of the frd and 
tverf other 5^1 

It U eftiblilbed, that in a irtl]« the word 
iffaa ia aa ftrong aa the word kern. 

Hid. 

NotwithfUndtng all the partial are ad. 
laaceert uoder a will| it h not aeccr- 
fary the wordi moft be taken u ibe7 
arfj bat la many oafti may be varied. 

ikid 

lOrit. See p)OC<Ce» aod Nt Enat lUg- 
m, Ctrtiwarim 

The coort will aot« on motioa, foper* 
fede a writ of replevini aoleii there m 
a fraudolent ofir side of it. 9^7 
After a writ hat onen iflaed here it it de 
and ibti coon ^ opibiag fur- 
(her to do in tb 

iQTftor OctfefMte*. 

Upoa a SfuifatU* takes eut on a jodg^ 
Aent) a defendant (bail iahk onlf on 
what he might have dona ai the hear* 


tag of lh| original canfe. ^^46! 

Tbe rale ia cqnitj ii the faqe« with tbit 
difference only, that if any thing new 
hai happened fince tbe hearing, the 
defendant say avail himielf of it. 

Hid. 

IPeongcf CldiMii. See |ho}t{oti. < 

• . 

By articlm on tbe marriage of tbe plain* 
tiB^i father and* mother, her graod- 
faiher wai to pay to atraftie toooi. 
led CO fecurr to him 500^! on bond, 
to be laid out ia tbe porchafe of Smth- 
fea annQUica,^in itoft, afer lhe'do 4 tb 
of ibe farvivor of bo/band and wife, 
if ibcp have a foa, ar ww ar warr 
rr (b^drta^ Jmu w daaihitri^ to pay 
tbe principal fami a futb jmngir ehJ- 
drfw, if bur one, ttd if more (ban one, 
eqaally to be divided beiweee thems 
and f. F. the filter of tbe plainiiiTi 
grandfather, by tndentuiei of leafe 
and release, dated the fame day with 
the arucki, conveyed two freehold 
boofei to the ok of herlelf for life, to 
tbe plaintiFi nmthrr for life, then r# 
bar jamgrt tbild m thiUrem in Ar. 
atral, remainder to tbe mother 10 tail; 
tbe father and nuther are dead, and 
left tbe plainijff, their daughter and 
cldeft child, aod alfo a fun; a bill 
wai broogbt by the daughter, to have 
a Btjncenance out of the looof. and 
300/. and the rvnti of the freehuld 
boufea, and tohtve both tranifcrred 
to her when fbe cornea of age: the 
qar&ioD wai, whether tbe plaioiilf. ai 
me ir the elded child of the marriage, 
can uke. 456 

Lord tiard^vicU held, the plaintiff wia 
jniitM to the lozoL and 300/. and 
tbe two freeboM hosfei, ondar a trulh 
io marriage arlklei ; for an elder 
daughter, where there ii a fon, ii ac* 
CO anted a youogcr child. Hid. 

lo an ejeAnenr. tbe pUiotiff could aoc 

have recovered 1 for beiog the eldeff, 

fbe would not at law be, eoallraed n 
yonager cbildi bat in tbii coD*r, aa 
ibr ariiclei are execotory, they muff 
be carried into eaecntion, agreeable to 
tbe btentioo of tbe parciea. 457 
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